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fled, 45 L. D., 54. 2 
Dempsey, Charles. H. (42 oy D., 215) ; 


modified, 43 L. D., 300. 
Dennison & Willits - qdicw lL. 0., 
~ overruled, 26 L. D., 123. 

Devoe, Lizzie A. (5. L. D., 4); modified, 5 
L. D.; 429. 


261); 


Dickey, ‘Hla. T, (22 L. D., 851); ; overruled, 


32 L. D., 331. 


Douglas and Other Lodes (34-L. D., 556) ; : 


modified, 43 L. D., 128. 
Dc vman v. Moss (19 L, D., 526) ; ; over- 
ruled, 25 L, Di 82. a 
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Dudymott v. Kansas Pacific R. RB, Co. (5 C. 
L. 0., 69) ; overruled, 1 L. D., 345. 

Dunphy, Elijah M. (8 L..D., 102); over- 
ruled, 386 L. D,, 561. ; 

Dyche v. Beleele (24 L, D.; 494) ; ; modified, 
43 L. D., 56. 

Dysart, Francis J. (28 L, D., 282) 3 modi- 
fied, 25 L. D., (188. 


East Tintic Consolidated. Mining Co. (41 

' L. D., 255); vacated, 43 L. D., 80. 

aston, Francis HR. (27 L. D., 600) : 3; over- 
ruled, 30 L. D., 355. 

El Paso Brick Co. (37 L, D,, 155) ; over- 
ruled, as far as in conflict, 40 L. D.,.199. 

*lliott v. Ryan (7 L: D., 322); overruled, 
8 L. D,, 110. (See 9 L. D., 360.) . 

Emblen v. Weed (16 L. D., ae ; modified, 
17 L. D., 220. 

Epley v. Trick (8 L. D,, 110) : overruled, 
9 L. D., 360, 

Erhardt, Finsans (36 L. D., 
ruled, 38 L. D., 406. 

Esping v. Tolinson (37 L. D., 108) ; - -over- 
ruled, 41 L. D., 289. 


154) ; : over- 


Iiwing v. “Rickard (1 L. D,,; 146): over- - 
-Tuled, 6 L. D., 483, 
‘Falconer v. Price. a9 L, D. 167); over- 


ruled, 24 L. D., 264. 

Fargo No. 2 eds. Claims (37 L. D., 404) ; 
modified, 43 L. D., 128. 

Febes, James H. (37 L, D2, 210); ;. over- 
ruled, 43 L. D., 183. 

Ferrell e¢ al. v. ‘Hoge et al. (18 L. D, 81); 
overruled, 25 L. D., 351. 


Fette v. Christiansen (29 L. D., 710) ° 
' overruled, 34 L. D., 167. 
Fish, Mary (10 L. Dp. 606) ; modified, 13 


L. D., 511. 


Fisher v. Heirs of Rule (42: L. D., 62, ie) ; 


_ vacated, 43 L. D., 217. 

Fitch v, Sioux: City, and Pacific R. R. Co. 
(216 L. and R., soe ; overruled, 1T L. 
D., 43. ; 

Fleming v. Bowe (13 L. D. 78) ; overruled, 
238 L. D., 175. 

Florida Mesa Ditch Co. (14 L. D., 265) 3 
overruled, 27 L. D., 421. — 

Florida Railway and Navigation Co. vu. 
Miller (3 L. D., 324); modified, 6 L. D., 
716; overruled, 9 L. D., 237. . 

Florida, State of (17 L. ‘D., 855) 5 : reversed, 
19 L. D., 76. 

Forgeot, Margaret (7 L. D., 280) ; ; “over 
ruled, 10 L. D., 629. 7 

Fort Boise Hay Reservation (6 L, D., 16) 5 ; 
overruled, 27 L. D., 505. . 

Freeman, Flossie (40 L. 
ruled, 41 L. D., 63. 

Freeman wv, Texas Pacific R. R. Co. (2 
Pn PR D., 550) ; ; overruled, TL. De 18. 


‘D, 108); over- 


Galliher, Marie (8 C. 1. 0., , BT); averaaled: 
1 be DAT. * 

Garlis v. Borin (21 L. Ds 542); 3 see 8 
‘L ‘D:, 162, 225, 
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Garrett, . Joshua (2 C. L. O., 1005) ; over- 
ruled, 5 L. D., 158. 

Garvey v, Tuiska (41 L. p 510) ; modi- 
fied, 438 L. D., 229. 

Gates v. California and Oregon R. R. Co, 
(5 C. L, o., 150) ; everrnled, 1 L.. D.. 
336. ; 

Gauger, Henry (10 L. D., 


ce 221); overruled, 
24 L. D., 81. ne 


' Gohrman wv, Ford. (8 Cc. L. 0., 6) 5. over: _ 


. ruled, 4 L. D., 580. 
_ Golden Chief “A” Placer Claim’ (35 L. D., 
_ . 557); modified, 87 L. D., 250. 
Goldstein v, Juneau Townsite (23 L, D.,. 
417); vacated, 31 L. D., 88. 
Gotebo ‘Townsite. v, Jones (35 L. D., 18); ; 
- modified, 87. L. D., 560. | 
Gowdy v. Connell (27 L. D., 56) ; : vacated, 
. 28 L. D., 240. 
Gowdy ». Gilbert (19 L, Di; 17) ; : overruled, 
26 L. D,, 453. 
Gowdy et al. v, ‘Kismet Gold Mining Co, 
(22 L. D., 624) ; modified, 24 L. D., 191. 
Grampian Lode (1 1. D., pees : overruled, 
25 L. D., 495. 
Gregg et al. v. State of Colorado (15 L. D., 
151) ; modified, 30 L. D., 310. 
Grinnell v. Southern Pacific R. R. Co. (22. 
L. D., 488) ; vacated, -23 L. D., 489.. 


Ground Hog Lode v. Parole and Morning © 
Star Lodes (8 L. Ds 430) 5 overruled, 34 


L. D., 568. | 

Guidney, Alcide (8 C., L. O., 157); ove. 
ruled, 40 L. D., 399. 

Gulf and Ship Island. R. R. Co. (16 L. D,, 
236) ; ; modified, 19 L. D., 534. 


Halvorson, Halvor K. 

' overruled, 41 L. D., 505. 

Hansbrough, Henry Cc. (5 L. ‘iD. 
overruled, 29. L. D., 59. - 


sat D.C. (7 iL. D., 1): overruled, 29° 


, 698. 

ee es United States (8 L. D., 391; 16 
L. D., 499) ; overruled, 29 L. D,, 698. 

Hardin, James A. (10 L. D., $13) ; re- 
voked, 14 L. D., 2338. | 

Harris, James G. (28 L. D., 90) 5  overruled,. 
39 L. D., 93. 

- ‘Harrison, Luther (4 GL dD, 179) ; 
ruled, 17 L. D., 216.. 

Harrison, W. R. (19. L. Ds 299) ; : “over- 
ruled, 33. L. D., 589. 

Hastings: and Dakota Ry. Co, v. Christen- 
son et al, (22 L. D., 251): : overruled, 28 

Ll. D.,. 572. 

Hayden wv. Jamison (6 L. Dz., 403) ; va- 
cated, 26 L. D., 373. 

Heilman v. Syverson (15 L. D., 184) ; over- 

. ruled, 23 L. D., 119. 

Heinzman. et al. v. Letroadec’ S Heirs et al, 
(28 L. D., se overruled, 38 L. D;, 
253. . 

Heirs of | Philip. ‘Mulnix (38 L. D., 331); 
overruled, 43 L. D., 532. 

Heirs of Stevenson v.. Cunningham (32 L. 

' DD, 650) ; overruled, 41.L. D., 119. 
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over- 


TABLE OF OVERRULED AND MODIFIED CASES. 


(39 L. D., 456) § 


155); | 


Rigei. John D. (87 L: D., 
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Helmer, Inkerman (34 L. D., 341) ; modi- 
fied, 42 L. D., 472. 
Henderson, John W. (40 L. ‘D., 518) ; va- 


cated, 43 L. D., 106, 
Hennig, Nellie J. (38 L. D., 443, 445) ; ; re- 
called ‘and vacated, 39 L. D., 211. . 
Herman v, Chase et al. (37 L.-D., 590) ; . 
overruled, 43 L. D., 246. | 

Herrick, Wallace H. (24. L, D., 23) ; . - over- 
ruled, 25 L. D., 113. ; 

Hickey, M. A., et al. (3 L. D., 83) : : modi- 
fied, 5 L. D., 256. 


Hildreth, Henry (45 L. D., 464) ; : vacated, 


46 L. D., —. 
Hindman,, Ada I, (42 L. D., 327) vacated 
An part, 43 L. D., 191. 


‘Hoglund, Svan (42 L. D., 405); eee 


43 L. ‘Ds 538. 

Holden, ‘Thomas A. (16 L. -D, 493) ; -_over- 
ruled, 29 L.- D., 166. 

Holland, G, W. (6 Le Dy, 20) 5 overruled, 
6 L. D., 689; 12 L. D., 436, 

Hon v. Martinas (41 L. D., 119) ;. modi- 
fied, 43 L. D., 197. 

Hooper, Henry (6 L. D., 624) ; : modified, 9 
L, D., 86, 284. 

Howard, ‘Thomas (3 L. D., 409) ; “see: 39 L. 
D., 162, 225. 

Howard v. Northern Pacific R. R.. Co. {23 
iL. D., 6); overruled, 28 L, D., 126. 

Howell, John H. (24 LL. D., 35) 3 overruled, 
28 L. D., 204, — 

ove: L, 'C. (39 L, D., 
411. ; 

Hull et al, v. Ingle. (24 L. D., 
ruled, 30 L. D., 258. 


92) ; see 39 L. D.,, 


214) : over- 


‘Huts, Clara (9 L. D., 401) ; : modified, 21 


~ L. D., 3877. 

Hyde, F. A., et al. (27 &. D., 472) 3 va- 
cated, 28 L. D., 284. (See 43 L. D., 

881.) a 


Hyde ef al. v. Warren et al. D,, 


(14 L. 
576); see 19 L. D., 64. 
475) 3 see 43 

L. D., 544, 
Inman v, Northern Pacific R. R, Co. 
L. D., 318) ; overruled, 28 L. D., 95. 
Towa Railroad Land Company (23 L. D,, 
79; 24 L. D,,. 125) ; vacated, 29 L D;, 
79. 


(4 


Jacks v. Belard et al. (29 L. D., 369) ; ; Va- 
-eated, 50 L. D., 3465. 


ae Oil Co. », Southern Pacific R. R. 


are L. D., 528) ; ‘ overruled, 42 L, D., 

a | 

Johnson v. ‘South Dakota. (17 L. D., 41); oe 
overruled, 41 L. D., 22. 

Jones, James A. (3 L. D., 176) ; - overrited, 
8 L. D., 448. 

Jones ,. Kennett (6. L. D., 688) ; 
ruled, 14 L. D., 429, 


| over: 


‘Kackmann, Peter (1 L: Da. 86) ; ; ‘overruled, 


 16.L. D., 464, 
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Kemper v. St. Paul and Pacific RB. RB. Co. 
(2 Cc. L. L., 805) ; overruled, 18: L. D., 
401, 0 

King v. Eastern Oregon Land: Co. (23 L, Db, 

579); modified, 30 L. D:,719. 

Kinsinger v. Peck qi L, D., 202); See 39 

* L.. Di, 162, 225. 

Kiser v. Keech (7 L. D. 25) ; overruled, 

— 28 L. Di, 119. 


Knight, Albert B., et.al. (30 L. D., 227): > 


overruled, 31 L. D., 64. 

Knight v, Heirs of Knight (39 L. D., 362, 
“491; 40 L, D., 461) ; overruled, 43 L. Dz, 
242.0. 

Iniskern Vv. ‘Hastings and Dakota Ry. Co. 
(6 Cc. L. O., 50) ; i overruled, 1 L. D., , 862. 

‘Kolberg, Peter IF. (37 L. D., 453) ; over- 
ruled, 43 L. Di, 181. 

Krighaum, James T. (12 1 ame BA 617) ; ; ovelr- 

| ruled, 26 L. D., 448. 


Lackawanna Placer Claim (36 L. Ds 36) ; ; 


overruled, 387 L. D., 715. 
Lamb vw. Ullery (10 L. D., 528) 5 ; overruled, 
82 L. D., 331; 


Largent, ‘Eaward B., e¢ al. (13 L..D., 897) ; 7 


overruled, 42 L. dD, 321. 

Larson, Syvert (40 L. D., 69) ; 7 overruled, 
43 L. D., 242, 

Lasselle v, ‘Missouri, Kansas and ‘Texas Ry. 
Co. (3 C. L. O. 1110) ; - overruled, 14 Li ‘iD, 
278, . 

Las Vegas Grant (13 L. D., 646: 45 L. D., 
58) ; revoked, 27 L. D., 683. 

Laughlin, Allen (31 L. D., 256) ; overruled, 
41 L. D., 361. 


Laughlin v, Martin (18 L. D., 112) ; modi- 


fied, 21 L. D.,. 40. 

Lemmons, Lawson H. (19° L, 'D., 37); over- 

~ ruled, 26 L, D., 389. ° 

Leonard, Sarah (1 L. D., 41); : overruled, 

“ 16 L. D., 464. 

Lindberg, Anna c. (3 L. D., 95); 
4 L. D., 299. 

Linderman v, .Wait (6.L. D., oS?) : over- 

_ ruled, 18 L. D., 459. 

*Linhart v. Santa: Fe Pacific R. RB. Co... (36 
L. D., 41) ;. overruled, 41 L. Dd, 284. 
‘See 48 L. D.,. 5386. . . 

Little Pet.Lode (4: L.° D., 47): ; overruled, 


| modified, 


25 L. D., 550.. 
L. D., 123. 
“Lock Lode (6 ZL. D., 105) 5. overruled, 26 


~ Lockwood, Francis. A (20 L, DB, 

. modified, 21 1s, De 200. . 

_ Lonergan v. - Shockley ‘(33 L. D., 238); 
overruled, 34 L. D., 814; 86 L. Di; 199. 

Louisiana, State of (8 L. D., 126); : anda 
fied, 9.L..D., 157. 


361) ; 


Louisiana, State. of (A L. D., 931) ; >; va- | 


- ated, 26 L: D., 5. -. 

Lucy B. Hussey Lode. (5. i D, 93) ; _over- 
_ ruled, 25 L. D., 495. - 

Luton, James Ww. (34 L, ~2DO,. 468) ; ; over- 
_ ruled, 385 L. D., 102. | 

iLyman, Mary 0. (a4 L. D. (498); overruled, 
48 L. D., 221. 


) Lynch, Patrick, “(7 Ey D., 88; | everpulod: 


13 L, D., 718. 
Madigan, Thomas (8 L. D, 188); over- 

ruled, 27 L. D., 448. _— a 
Maginnis, Charles P. (31 L. D., 
. overruled, 35 L. D.,. 399. 
Maginnis, John 8. (32 Ti D., 14) ; 3 “modi- 
fied, 42 L. D., 472. 


Maher, John M. (34 L, D., 342) ; modified, | 


42.L. D,, 472. 


. Mahoney, Timothy (41 L. D.,. 129) ; : over-. : 


ruled, 42 L. D., 818. 
Makemson v. Snider’s ‘Heirs (22 L. D,, 
— 611)5 overruled, 32 I... D., 650. 
Malone Land: and Water Co, (41 L. D., 
138) ; overruled in part, 43 L. D., 110. 


Maple, Frank (37 L. D., 107); overruled, 


43 L. D., 181... 2 « 
Martin v. Patrick (41 ct: D. 284) ; :: _ over- 
ruled, 48 L. D., 5386. . 
Mason v. Cromwell (24 i IP D., 248) 5 ya- 
. cated, 26 L. D,. 369. 


“Masten, BE, CG. (22 L. D., 837) ; overruled, 


25... .D., 111. 

Mather et ato . Backley's Heirs (15 ZL. D., 
487) ; vacated, 19 L. D., 48. 

Maughan, George W. a i, D., 25) ; ; over- 
ruled, 7 L. D., 94, 

McCalla wv. ‘Acker {29 iL D., 208) ; ; vacated, 
30 L. D., 277. Me 

McCornick, William | §. (41 L. D., 661, 
666) ; vacated, 48 L. D., 429. | 


McCraney v. Heirs of Hayes (33 L. -D., 


21); overruled, 41 L. D., 119. 

McDonald, Roy, et al, (34 L. ~ Ds 21) ; over- 
ruled, 87 L. D., 285. 

*McDonogh School Fund (11 L. D., 878) 5 
_overruled, 80 ZL. D., 616. . (See 35 L; D,, 
399.) 

MeFadden et al..v. ‘Mountain View Mining 

‘and Milling Co. (26 L. D., 530). ; vacated, 


|. 27 L. D., 358. 


MeGee, Edward D. (17 Li D., 
ruled, 29 L. D., 166, 
McGrann, Owen 6 L. .D., 10) ; ; overruled, 
. 24 L. D., 502, A 


McGregor, Carl (37 L. D., 693) ; ; overruled, 


~—88 «iL. D., 148. 
McKernan v. Bailéy. (16. L, D., 368) ; : over- 
. ruled, 17. L. D., 494, 


*McKittrick Oil ‘Co, v. Southern Pacific 
R..R. Co. (37 L. D., 243) ; overruled, ‘40 


Y Le. Dis bee: (See 42 I. D., 317.) - 


McNamara et al. %. State of California oan 
. L. D., 296) ; overruled, 22 L. D., 666. 


McPeek v. Sullivan eé al. (25 L. ne ag) 
overruled, 36 L. D., 26. 


Meeboer v. Heirs of Schut (35 L. D., 835) ; 
_ overruled, 41 L. D., 119. 

Mercer v, Buford Townsite (35 L. D., 119) ; : 
-overruted, 35 L. D.,. 649. 

Meyer, Peter (6 L. D:, Peed modified, 12 
L. D., 436. dogs : 


Meyer v. Brown (15— L. Dy 307); ‘see 39. 


iL. D., 162, 225. 


[VOL.. 


(222) 5.” 


285) : over. . 


Mt. 
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Miller, ‘Bdwin J. (35 L. D. , 411) ; ‘overruled, 

48 L. D., 181. 

Miller a Sebastian - (19 L. D, 288) ; ; over- 
; ruled; : 26 L. D., 448, 2° 

. Milnér ‘and ‘North. Side R. R. Co. (36 L D., 

488); ‘overruled, 40 L. D.; 187. : 

Milton et al. v, Lamb’ (22, Ls De 
overruled, 25 L. D., 550. ei 

Milwaukee, “Lake Shore ‘and | “Western Ry. 
Co. (12 L, Ds nes overruled, (29 L. D., 
112, 

Miner tv. Mariott et ra 

modified, 28 L. D., 224. 

*Mitchell ». Brown BB L. D., 65); over- 
tTuled, 41 L. D., 396. (See 43 L. D., 
520.) | 

Monitor Lode (18 L. D.; eae) : overruled, 

. 25 L. D., 495. 

Moore, ‘Charles H. (16 L. D., 
ruled, 27 L. D., 482, 


‘A eee) re 


(2° L. D., 709) 


204) ; ; over- 


Morgan v¥. Craig (10 Cc, L..O., 234) ; over- 


ruled, 5 L. D., 303. 

Morgan’ v. Rowland (37 L. D,, 90) orc 
ruled, 37 L. D., 618. . 

Moritz v. Hinz (36. L. D., 450) ; ; vacated, 
37 L. D., 382. 

Morrison, Charles. §. (36 L. D., 126) ; -modi- 
fied, 36 L. D., 319. 

Morrow. etal. v. State of Green: et al. 


(32 L. D., 54); modified, 33 L. D., 101. _. 


Moses, Zelmer R: (36 L. D., 478) ; ; over- 
ruled, 44 L. D., 57. 


_ Mountain Chief Nos. 8 and .9 Lode Claims 
(86 L. D., 100) ; overruled. In : pare 86: 


L. D., 551. 
Whitney Military Reservation . 
L.. D:, 315): see 43 L. D., 33. — 


Muller, Esherne K. (39 L. D., 72) ; modi- | 


fied, 39 L. D., 360:- 


Mulnix, Philip, Heirs of (38, L. D., 331) h 


povcrraled, 43 L. D., 582. 


Nebraska, State of (18° L. D., 124) ; ; over- 
ruled, 28 L. D., 358. . 


Nebraska, State of, v. Dorrington (2 C. T, 


L., 647) ; overruled, 26 L. D., 123. 
Neilsen v, Central Pacific R. R. Co. et al. 
(26: L. D., 252) ; modified, 30 L. D., 


e overruled, 29 L.:D.; 108, 
Newton, Robert’ C. (41 L. D., 421) : “over- 
~ ruled, 43 L.. D., 364, 


Newton, Walter (22 L.. D, 822) - modified, 


25 LL. D.,.188. 

. New York ‘Lode aad Millsite (5 L. D., 
513); overruled, 27 L. D., 378. 
*Nickel, John R. (9 LL D., 888); over- 
ruled, 41 L, D., 129. (See “42 LL D., 

313.) 


Northern Pacific R. R. Co, (20 L, D., 191): a 
modified, 22 L. D., 22435. overruled, ao: 


L. ‘D., 550. 


ortiers Pacifie R. R. Co. v. Bowman (7. 


ey Frere Be 238); modified, 18 ‘L. D., 224, 


Northern Pacific R. RB. Co. v..Burns (6 L. 


_ D,, 21) ;-overruled, 20 L, D., 191, 
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Northern Pacific R. R. Co. v. Loomis (21 
L. D., 395) ; overruled, 27 L. D., 464." 


_ Northern Pacific R. R. Co. v. Marshall eal. 


(17 L. D., 545) ; overruled, 28 L.D., 174. 


_ Northérn Pacific R. RR. Co. v. Miller (7-L. 


D.,.100)-; overruled, 16.L. D., 229.. 


- Northern Pacific R. R. Co. v. Sherwood (28 | 


~ L. D., 126); overruled, 29 L, D., 550, 
Northern Pacific R. R. Co. v. Symons (22 

 ~L.D., 686) 5 overruled, 28 L, D., 95. : 
Northern Pacific R. R. Co. vo Urquhart. (8° 


 .L. D,, 365).5 overruled, 28 L. D., 126.. 


Northern Pacific R. R. Co. v. Yantis (8 
—L. D., 58); overruled, 12 L. D., 127. 


_ Nyman v. St. Paul, Minneapolis, and Mani- 


toba. Ry. Co. (5 L. D., coe overruled, 
6 L. D., je 40 


O'Donnell, Thomas J. (28 L.- D., 
overruled, 35 L. D., 411. 

Olson v. Traver et al. (26 L. D,, 350, 628) ; 
overruled, 29 L. D., 480; 30 L. D.,. 382. 

Opinion A. A. G. (85 L. D., , 277) ; : ‘vacated, 
36 L. D., 342. 

Oregon Central Military Wagon Road Co, vw, 
-Bart (17 L. D., Bates overruled, 18 L. 
D., 5438. 

Owens et al, v. State of California (22 L 

| D. oe ; overruled, 38 L, D., , 253, a 


214)3 


Pacific : aS1on: ‘Lode (a2 L. D., 686); over- 
ruled, 25 L. D., 518. 

Papini v. Alderson (1 B. L. P., 91) 5: smodi- 
fied, 5 I. D., 256. ; 

Patterson, Charles BH. (3 L. D., 

. fied, 6 L. D., 284, 624. 

Raul Jones Lode (28 lL. D., 120) ; modified, 

. 81 L. D.,.3859. 

Paul ». Wiseman (21: L. D., 12); ; over- | 
ruled, 27 L. D., 522. 

Pecos. Irrigation and Improvement Co. (15 

iL. D., 470); overruled, 18 L. D., 168, 

» 268. 

Pennock, Belle L, (42 L. D.,. 315) ; vacated, 
43+L, D., 66. 

Phelps, W. LL. (8 C. L. 0., 139) ; “overruled, 

 2L. D., 854. 

Phillips, “Kionae (2 Le Dz, 321) ; overruled, 

15 L. D., 424. 

Phillids v. Breazeale’s Heirs (19 L. D., 

573) ; ; overruled, 39 L. D., 98. | 

Pieper, Agnes C. (35 i. D., oer a over- 
ruled, 43 L. D., 374. 

Pietkiewicz et al, ». Richmond (29 tis ‘Dd, 

~ 195); overruled, 37 L. D., 145. | 

Pikes Peake Lode (14 L. Ts 47).3 over- 
ruled, 20 L. D., 204. > 

Popple, James (12° L. D,; 488) 5 overruled, 
138 L. D., 588. 


260) ; modi- | 


Powell, D. C. (6 L. D. 802) ; modified, 15 


L. D., 477%. 
‘Premo,: George (a L. D., 70) ; >see 39 c. D., 
162, 225. . 
Pringle, Wesley (13 Li, D., 519) ; overruled, 
29 L. D., 599. 
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’Provensal, Victor H. (30 L. -D., 616) ; over- 

ruled, 35 L..D., 399. 

Prue, widow of Bmanuel (6 L. D., 4386) ; 
vacated, 33 L. D., 409. 

Puyallup Atlotmedte (20 LL. D., 157) ; modi- 

Aety, 29 L. D., 628. 


Rancho Alisal a L. D, 172) ; overruled, 5 


iL. D., 320. 
Rankin, James D., et at. 
overruled, 35 L. D., 32. 


Rankin, Jobn M. ea L. D., 272) ; ; reversed, 


21 L. D., 404. 
*Reed v. Buffington (7 ‘iL. D., 154); over- 
ruled, 8 L. D., 110. 
Regione v.. Rosseler (40 L. D., 93) ; ; Va- 
cated, 40 L. D., 420. 
Rialto No. 2 Placer Mining Claim (34 
_ “LL. D., 44); overruled, 37 L. D., 250. 
Rico Townsite (1'L. D., -556) 
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es a 
| RELATING To | 


THE PUBLIC LANDS. 


waa ‘ HUNT, 
Decided March 4; 1916. 


Crrmensem—Marrrace TO Fornre@nrr—Drvoace, | | | 
| _ Where an. American-born woman who has lost her ‘@itzenantp by marrying a 
foreigner returns to this country and procures a divorce she thereby regains © 


her American citizenship and becomes qualified in that respect under the 


‘homestead laws, without the necessity of naturalization. 


~“ 


JC ONES, ‘First Assistant Secretary: | | | 
Winnie D. Hunt appealed from decision of Ju une 3, 1915, Tee her | 
‘ homestead entry for N.4 SW. 4, SE.4SW.4,and SW.4 SE. 4, Sec. 23, 
and NE. 4, Sec. 26, T. 1 N., R. 47 E., W. M., La Grande, Oregon, for _ 
cancellation, on the Deena that, she 3 1S disqualified to make entry. 
Claimant was a native-born citizen of the United. States. Decem- 
— ber 5, 1908, she married Robert Hunt, an English citizen, and under ~ 
the provisions of the act of March 2, 1907 (34 Stat. , 1228), thereby - 


became a British subject. March 9, 1915, she made entry as a widow, | 
_ having one child, and head-of a family. It appears, “however, she is 


not a widow, but a deserted wife, her husband having left her and 
returned to England. She has established residence on the land and. 
improved it. The Commissioner held that as the marital status still 
exists, she is not qualified to make entry, and held 1t for cancellation. : 
The. act of March 2, 1907, supra, section 8, provides: - 


That any American woman who marries a foreigner shall take the nation- | 
ality of her husband. At the termination of the marital relation she may re- 


sume her American citizenship, if abroad, by registering as an American citizen: : 


within one year with a consul of the United States, or by retur ning to reside 
- in the United States, or, if residing in the United States at the termination of. 
‘the marital relation, by. continuing to reside . therein. ee . 
The act also provides that a, foreign woman who acquires eters | 
can citizenship by marriage to an American citizen is presumed to. 
retain her acquired American citizenship, “unless she makes formal . 
renunciation thereot before a court ne Jurisdiction to 0 naturalize | 
~ aliens.” | “a 7 - 
—) 48187°—vor. 516 ; 


~~ 


~ a “DECISIONS RELATING. TO THE “PUBLIC ‘LANDS, ee tes pee 


Tt thus appears tliat’ a Peoteioes who: acquires Habeas i mar- : | 


riage to an American citizen may reassert her foreign es: by ea 


a mere renunciation filed in a proper court. 
‘The homestead law allows a deserted wife to make an. “entry. The 


tee Pact, of desertion gives her, for the. purposes of homestead entry, the 


status ofa single woman over 21 years. of age. 
The appeal states that Mrs. Hunt, ‘being deserted by her husband. ya 


. has a suit for divorce pending, and asks the Commissioner’s decision — 


“be reversed or that the filing be suspended until such time as. ees | : 
lant shall have secured a divorce.” | es 
‘The record here did not show whether a> divorce atl been. secured | 


or not. 


The department eee ie to show termination of her aiaviale 7 


seca: February 29, 1916, she filed: authenticated copy of de-| 
cree of divorce granted to- her August 24, 1915, a cireuit court, 
7 Wallowa County, Oregon. r | | 
In view of the provisions of the act of March 2. “i907, SUPT A, it does 
not appear that a naturalization of this native- born een woman 
- is. required to ‘revest. her with American citizenship. | The marital re- 


~ Jation having terminated, and.she having returned to this country to - oe 


_ reside therein her citizenship i is regained. ; 
The decision : ‘of the Commissioner is therefore modified, and ins 7 
entry will. remain intact. | : so 





HUGHES - v. _ HEIRS OF MEADOWS. ‘ 


Decided March 10, 1916. 


a re EntarMay—Ricur OF Herns—AGr or JUNE a 1880. | . 
Where the right of an insane entryman to patent under the act of June 8, ee 
1880, fully vested prior to his-death, such right descends to his heirs, and - 
“patent: may ‘issue to them “upon submission. of proper proof. ae 


a Jonxs, First Assistant Secretary: 


ah land. 


The ‘heirs of Laban’ Meadows have cppeaink: on the fore of 


the Commissioner of the General Land Office of September 28, 1915, - 


holding for cancellation homestead entry of Laban Meadows, made. 
July 1, 1908, for the SW. 4, Sec. 33, T. 19 N., ‘R. 27 E. » Clayton, New. 
: Mexico, land district. | e 


On I anuary 4, 1915, Edwin i. Hughes bled amended affidavit of f a 


| contest against this entry, charging that: 


_ Laban Meadows abandoned said land-on or about the 20th aay of November: 


1912, and. has since that time failed to reside. upon or cultivate any part: of ahaa . | 


-Affiant states that he is s informed and. believes that said Laban Meadows died: 


cat. Frisco, Texas, on or about, the 10th day. of January, 1914, That since. the 





2 See decision on motion for rehearing, p. 4. 


ay 


_ 1 : on : "DECISIONS RELATING ‘TO THE PUBLIC LANDS. - eae 8 Sess 


one of the death of said entryman his heirs have failed to: cultivate any part | 
7 of said. land. 


Affiant farther states that he has made diligent eure 42d inquiry regarding - | 


. ' the names and- places of residence of. the heirs of said Laban Meadows, but is — Mase 


| unable. to learn either their names or addresses. That | RB, #. ‘Hartzog of ; 7 eae ae 


o: McKinney, Texas, . is: administrator of the estate of said Laban Meadows, 


Answer was duly filed and a hearing had on April. 10, 1915, the : : 


: "parties appearing and subrhitting testimony, from which it appears’ ~~ i 


‘ that entryman established residence.on the land at the time he made’ - 


entry therefor, and resided thereon until November 20, 1912. He = 


applied for and was granted a leave of absence from October 20, 


| 1912, to. May 20, 1918, but never returned ‘to ‘the land, having been fo 


| adjudged i insane in. December: 1913,.and died in January, 1914. 


It can not be said: that aa abandoned the land prior to six. oe . 
months from the expiration of the leave of absence, Matics v. Gil- | 


lidett (35. L. D. , 853)3 and the presumption that he was insane at 
that time is fully warranted in view of his previous ‘condition, and of 
the fact that he was so adjudged i in the following month. 
-. The testimony has been very carefully considered, and fie Depart. 
ment is unwilling to cancel this entry on the ahowine: made. It-ap- 


pears that the entryman was an old man, feeble of mind and body, —. 


but nevertheless substantially complied with the requirements of the 
law for nearly 44 years, cultivating approximately 18 acres, fencing 
the entire tract, ae oe a house 12x18 | ‘feet, ang a ‘small. 
barn. — | | | ; 
Not being i in default prior ‘to. becoming i insane lie was onuilled to. 
a patent under the act. of. June 8, 1880 ah Stati, ag which oS 
vides: — 


That in all cases in. _which parties who ‘regalarig? ‘initiated daims to ae 
_ lands as settlers ther eon according to the provisions of the pre-emption or home- — 


‘stead laws, have become insane or shall hereafter become insane before the ex- pe Bae 
piration of: the time during which their residence, cultivation, or improvement. poe 


i of the. land. elaimed by them is requir ed. by. law to be continued in order to en- 7 


. title them to make the proper proof and perfect. their ‘Claims, it shall be lawful | - } 


for the required proof and payment to be made for their benefit by any person . 


e who may be legally authorized to act for them during their disability, and there- Rein, 
“upon their claims shall be confirmed and patented, provided it shall be. shown. = 
— by- proof satisfactory to. the Commissioner of. the General Land - Office. that. hes) 40>: | 
parties complied in good faith with the > legal, requirements up to the time of _ 
ale _ their becoming insane. — i 


This right having fully vested. prior to tear Ss death ited oe. tee es 
25; - his heirs, and patent will: issue upon formal submission of fnal =. ee 


| —_ , 
The decision of the Commissioner i is reversed. 


4 fas “DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS. | 7 : ‘von. | 
"HUGHES ve ‘HEIRS OF MEADOWS (On Rehearing). 
| ‘Decided May 10, 1916. 


Insane nieve nies OF. Hi Comr eran Dectatow once: . 
Departmental decision in Heirs of Anthony Siankiewicz, 88 L. D., 574, modi- 
fied in so far as it holds that the act of June 8, 1880, “can be applied — 


only in case the entryman be living: at’ the time the BPEL CHLION: is mas _ 


ag offer proof.” 


mer ONES, First Aanistant Remeting: 
Edwin H. Hughes.has filed motion for stan aa of departstenital 


_ decision herein of March 10, 1916. (45 L. D., 2), reversing that - 


of the Commissioner of the General Land Office. of September 23, 


1915, wherein the homestead entry of Laban Meadows, made July 1, = 


1908, for the SW. 4, Sec. 33, T. 19 N., R. 17 E., » Clayton, New Mexico, | 
land district, was held for Seaton. | 


All the propositions embraced in the various cleans of error 


-_ contained in this motion were fully considered by the Department 
when the case was pending on appeal: from the Commissioner’s a 

decision, and while no new question. of law or fact is presented, the 

citation of the cases of Lyman v. Baldwin’s Heirs (28 L. D., 5), and | 


the Heirs of Anthony Siankiewicz (38° L. D., 574), in support of 


the assignment of error in holding that the right of an insane entry- 
man to a patent under the act of June 8, 1880 (21 Stat., 166), de- 
~ geends to his heirs, calls for. further consideration of these cases 
with specific reference,thereto. _ | 

In the former case a contest against the ee of. a idesaasea entry- | 


man who had complied with the law prior to becoming i insane, Was” 


disposed of upon the sole ground that the same was prematurely. 


brought, and the question of whether the act of June 8, 1880, supra, : ~ 


was applicable, was not considered. This case, therefore, is not . 


 -authority for. the contention of.the contestant herein 


The statement in the latter case that “the act can be applied. only 


in case the entryman be living at the time the application i is made to , oe 


:. offer proof,” is mere dicta, and will not be followed. | 
No good and sufficient reason appears for Aistarbing: the former 
decision herein, and the motion for rehearing is, therefore, denied. 


; ‘DIKONy. DRY GULCH IRRIGATION co. 
| . Decided March 40, ‘1916. | 


RIGHT. oF , Way—Dovste Use OF “RESERVOIR SITE. 7 


| it is the policy of the land department to secure the utilization of reservoir 


Sites to the largest extent possible, and where that purpose can be best 
attained by joint or double use of reservoir sites such use will be permitted, 


- AB "DECISIONS RELATING TO THE PUBLIC LANDS. - fo ee ee ae 


3 ~ Tones, First Assistant Secretary: 


John D. and Leroy Dixon aed from aecaan of cf anuary 15, ee 


ee 1915, rejecting their reservoir application 3 in.T.2.N.,Rs.5and6W., 0 0 
=e M., Vernal, Utah, for conflict with prior eo of the _ Gulch ome 
_ Irrigation Company. 7 See 
-.*.. June 6; 1910, the irrigation company’ g ‘Application’ was ce ppeeeed ae 
we by the Department. April 6, 1912, the Dixons applied; under acts ~ 


of March’ 3, 1891 (26 Stat. , 1098), and May 11, 1898 (80 Stat., 404), 


for practically the same reservoir site and right of way for canal in © _ 


3 connection therewith. ‘The - Commissioner - found the application’ 


entitled to approval, except. for conflict. with the Dry’ Gulch Irriga- 
i. tion Company’s prior right. | a 
- November 29, 19138, he suspended ae: Dixons’s application for 7 

‘gixty days to enable them. to obtain relinquishment of the prior fran-— 


chise. They did not obtain such relinquishment but, instead, filed — 
an argument. based on claim that the Dry Gulch Trrigation Company - 
had not prosecuted their franchise and. had not spent over $100 in - 
work upon the reservoir site. The Commissioner also issued a rule 
upon the irrigation company to relinquish within thirty days or 
show cause why the Dixons’s application should not be approved — 


“ander the rule in case of H. H. Tomkins (41 L, D., 516). The com-. 


pany filed return to the rule showing that they had approved water 
rights from the proper office in the State of Utah for.497.1 cubic feet 
per second; that their company was a purely cooperative one and — 
had peoeaded upon canals the. sum of $217, 888.45, and its member- 
ship owned more land than the ordinary flow of the stream would 
irrigate, wherefore the company desired to retain its interest’ in. the 


reservoir site to be able to store water for its membership. Tt ad- 


_ mits it has only spent $959.97 directly in work on the reservoir. It 


| shows also that it has been. led into litigation with the Dixons, which | 


| litigation has somewhat impaired its work. It is now furnishing | 


water to owners of 21,285 acres, and the intent of the project. is. to -_ 


: fully reclaim 100,000 acres. 


It is urged i 1D the appeal tink appellants be Coarnitied to show that | = oe 
- the reservoir in question is sufficient to hold all of the waters named 
by the Dry Gulch Company under its application and by the Dixons © 


under their ‘application, and that the reservoir can be used. by the 
: ~ latter without interference or injury to the use and occupation pro- - 
> : posed to be made thereof by the Dry Gulch Company. : es 
It is the policy of this Department. to secure the cemeation of 
reservoir sites to the largest extent possible, and if that end can be. 


attained by double use, it is believed that same should be permitted. 
| : Such is the effect. of the principle announced in the cases of the = 
‘Deseret Irrigation ines et al. (40 L. D. oak and H. H. Tomkins ae 


= L. D., 516). 


a ae oe DECISIONS RELATING TO THE PUBLIC LANDS. ara “ Evor. 


ay Upon full von dep tign bE the record, ihkefors, the eee of eae 
Commissioner of the General Land Office : is modiaad. and. the case. 4 


remanded, with direction that ‘the applicants, John D. and Leroy es 


Dixon, be allowed to submit showing that, the proposed reservoir 


site is of sufficient capacity to -hold the waters proposed to be im- 


: pounded both by the Dixons and the Dry Gulch Irrigation Company, — ae 


| ho and that. a joint. utilization of the site is feasible. Such_ showing. * 


as they. may file shall be served upon the-Dry Gulch Company, with — 2 
mm opportunity to respond, and. the case readj udicated upon the showing ee, 


_ made, or hearing ordered if such an issue is. raised as to a 


5 Pes formal submission of. evidence. 
DELANY v. NORTHERN PACIFIC RY. CO. 


"Decided March 11, 191 6. 


NORTHERN Pactite SELECTIONS —-AGr OF. Marcu 2, 1899. 
The Department will not at this late date’ question the right of the Northern 


* Pacific Railway Company to select lands under the act of March 2,-1899, as ~ 
successor to the Northern Pacific Raitroad Company, - on the ground that.at 
the date of that act the Northern Pacific Railroad Company, nained as 


| grantee therein, had. been foreclosed and was no longer a going concern, and 
that the act was therefore ineffective for want. vs an. existing grantec. 


Jonus, First Assistant Secretary: 


Pibeiden M. Delany filed petition for. exercise of supervisory power - 
of the Secretary of the Interior to vacate. and ‘recall departmental ! 
decision of November 18, 1915, and that of January 29, 1916, denying» 
his motion for rehearing in ihe case between him cad the Northern 


Pacific Railway Company, involving his settlement. claim to NE. 4 
— Sec. 20, T. 48 N., R. 4 E., B. M., Coeur d’Alene, Idaho, on the ‘ground 
of the raway company 5 prior ight as selector. | 


The ground of the petition is that the selection of the ina in 1 terms 
of a future survey made in the company’s prior selection is illegal and 


void under the clear and unmistakable language in the decision in 


_ Daniels ». Northern Pacific Ry. Co. (48 L. D., 381). There is also a . 
| - contention that the Northern Pacific Railroad. Company. had been 
foreclosed and had gone’ out of existence before this selection was _ 
‘made and before the act of March 2, 1899 (30 Stat., 993), wherefore it. 
2 1s claimed the act was ineffective for want of an ensuing grantee. 


Counsel misinterprets the decision in 43 L. D,, 381, perenne to. 


a The Department held: that: 


Not only have descriptions of. wnsaeved land in — of : a future sur vey | 


béen . recognized in departmental practice, but,.as has been stated, such de 
| scriptions are required - by the regulations now in force as an essential part of 
| the description in alJl applications for unsurveyed land. Indeed, in the instruc- 


tions of May 9, 1809 (28 L, D., 521), under the act of June 4, 1897, supra, was ae ee 


ees eee : “DECISIONS RELATING TO THE | PUBLIC LANDS. an ee 


7 qneorpérated. a provision broad: Seen to cover ‘all selections. of unsurveyéd : 


ae . land under any act .of Congress. in which the only requirement as' to descrip- SCs ey 
ty i tion: was that the land ‘should. be designated. according to the description by ar aed 


> “which it would be known when surveyed, if that be pr acticable. 


The act of March 2, 1899, authorized the railroad company to oes 7 


~ selections of uinsurveyed public lands. Section 4 requires that in case s : os sh 
 the.tract selected should atthe time of the selection be unsurveyed 


. the list: filed by the company in the local land office should describe - 


. the tract. “in such manner as to designate the same with a reasonable — 


: _ degree of certainty,” and requires a new list to be filed redescribing a ES ae 
- .°’ the land after the survey has been made. The description employed = 
in this particular selection, under the decision in Daniels ». Northern-.. ©. 


Pacific Railway: Company, supra; complied with ‘the statute, as at? 


ms was made with a. reasonable degree of. certainty. The petitioner’s 


rs contention as to this feature ie the - case is accordingly not. NOH 


al founded, 


The cecond point of « eontaneion? if condeded, would york ruin over _ 
the entire northwest in all the States through which the Northern — 


- Pacific Railway Company passes. It would nullify the actsof March 
2, 1899; and July 1, 1898 (30 Stat., 620), for both acts name the = 
- Northen Pacific Railroad. Company as authorized thereby to make - 


_ -gelections.. It is true the railroad company had ceased to-be an active 


Bas corporation by foreclosure of all its rights and franchises and sale to 


its bondholders who reorganized under the name of the Northern — 
Pacific Railway Company, and. that company, as successor to the 


“ae railroad company, has been recognized i in the opinions: of the Attor-__ 8 
ney General, February 6, 1897 (21 Op., 4886), and March - 18, 1905, - 


~ | The Se 1s dented: 


referred to in departmental decision (33 L. D., 636). It has. leo been ko hee 


‘recognized in numerous departmental decisions, among which are © 


° Ferguson v. Northern Pacific Ry. Co. (33 L. D., 634, 636) ; Jones v. ee 


Northern Pacific Ry. Co. (34 L. D., 105, 106) ; Northern Pacific Ry. oe 


7 Co. vw. Santa Fe: Pacific R. R. Go: (36 L. D., 368, 369); Vold v. = 


Northern Pacific Ry. Co. (38 I. D. » 878) ; Dube v. ‘Northern Enane as : | Z ae 


: Ry. Co. (42 Li. D., 464-5). 


The: Department will not. a old: that the act. of ven 9. 1899, - : . ; = a 


ew: supra, was void because no such corporation as: the Northern Pacific ~ 
: Railroad: Company was.then a going « concern. >. 7 | 


n: 


—_— SS 


_ HEIRS oF THERESA BODE, 
Decided March. 18, 1916, 


ae ore Boor Duneiva PeMnenar OF Conrxst.- oy 20s 3 Pe ee Be ane 


; ‘Final proof. may be submitted during the pendency. of a: ‘Gontest, and sus: Siease 
pended until final determination thereof ; and while such proof should not: — | 


be considered in determining the merits of the contest. it ey be used for: 
the purpose of. cross- examination | during. the trial. | | 


% 


| Keep ewe OF Rue 46 or Pracricn. 


Directions given for amendment of Rule 46 of the Rules of Practice to con-- 


- form to the views herein expressed. 


ox Jonns, First Assistant Secretary: | | | 
. . The heirs of Theresa Bode have ee fron the secon of - 
the Commissioner of the General Land Oitice, dated May 20, 1915, 
"reversing the recommendation of the register and receiver, and hold- 
_ ing for cancellation homestead entry No. 14082, embracing the SE.4,- 
Sec. 20, TE. 18 N,, R. 9 W., W. M, , Vancouver, Wes land. dis- ee 


i trict. 


upon the following charges, preferred by a special agent : 
1, That claimant, prior to her death did ‘hot eetanee and maintain Tesi- 


dence upon the land. 
2, That claimant prior to her death did not multirate iio: land. 
8. That since claimant’s ca her heirs have not cultivated or resided une 


| the land. : 

7 A denial of the charges and the ‘applicuton a a hearing were 
filed by the heirs of the entrywoman July 28, 1918. From the de- 
cision of the register and receiver, it appears that the heirs submit- 
ted final proof October 29, 1913, which apparently v was suspended. 


-, The hearing was held August 11, 1914.. 
‘The Commissioner, referring to the final ee SO submitted, | 


stated as follows: 


No Hiout is found with the: record ; you state ‘that final proof was submitted 
by enirywoman’s heirs on October. 29, 1918; it is presumed that ‘you have re- 


tained said proof under Rule 46 of Practice, but said rule does not authorize 


the submission of proof during the pendency of a contest until. after trial has 


taken place, so that, even were the proceedings ° to be dismissed, it appears. - 


that new proof would be required. 


In the case of Bailey v. Townsend (5 L. -D., 176) it was held ‘that, 
final proof should not be submitted during the pendency of a con- ~ 
test. This rule was reaffirmed in Laffoon v. Artis (9-L. D., 279), 


which further directed that the local: officers should not allow such 
final proof to be made until final determination of the contest. The 


rule was adhered to in Scott v. King (9 L. D. , 299), and Eastlake 2 
_ Land Company v. Brown (9 L. D. , 822). This mesulted 4 in the regu- ° 


lations of March 15, 1892 (14 L. D. , 250), amending rule 53 of the 


. then-existing Rules of Practice, to the effect that final proof might . a 
-. be submitted where a contest had been brought and the trial had 
taken place. The same rule is in substance found in rule 46 of the - 


| present. Rules of Practice, which provides: 


“The Resend. nies was made October 17, 1906. Proceedings. | 
were directed against it by the Commissioner’s ones of June 6, 1913, — 


[or a ae DECISIONS RELATING TO THE PUBLIC LANDS, [von 


- 


Where trial of a contest brought against any entry or filing has cacea place, | 


the entr yman may submit final proof and complete the same, ea the excep- - 


4 


45) ‘DECISIONS RELATING TO THE PUBLIC LANDS. | - Oe 


Ee tion of payment. of the pur chase money. or commissions, as the case may be oa. se 
such. final proof. will be retained in the local office, and, ‘should the -entry. ber wes. 
adjudged valid, will, if satisfactory, be accepted upon payment. ‘of the purchase : ane ee 
Money or Commissions, and final certificate will issue without further action - ~ 


on the part. of the entryman, except the furnishing by him, or in ‘case. of his 
death by his legal: representatives, of nonalienation affidavit. 

In. such | cases the party making the proof will at the time of submitting 
same be’ required to pay the fees for reducing the testimony. to ‘writing. | 


‘While the statement. of the Commissioner i is In harmony with ‘the : ae 
existing adjudications and procedure of the Department, I: am of 


7 the opinion that. the éxisting procedure is not well advised. There. 7 . 
' . would seem to be no good reason to prohibit an entryman from sub-. 


mitting final proof, during the pendency of a contest—such proof to 


be suspended until the final determination thereof—provided. that.’ | . 
the proof should not be considered in determining the merits of 


— the contest. Such proof might be used for the purpose of cross- 
examination during the trial of the contest, and the time for the 
taking thereof should be so fixed as not to diterfore with the con- 

test proceedings. This would appear especially true in the present , 
case, since the final proof was submitted approximately. at. the time 

of expiration of the statutory period for making it. . 

‘The Commissioner, accordingly, will redraft Rule 46 of the ales | 
of ee so as to conform with the above holding: [See 45 L. D. | 

. 91.7. : 

| Prior to the acer of the present antes ‘ike Tai ere in the 
entry of one Miller, whose improvements Theresa Bode purchased 

for the sum of $200. The entrywoman, prior to making the entry, 
had been living with one or the.other of two of her daughiters, each 
of whom owned a house in the town of South Bend, Washington. She 
was 74 or 75 years old at the time. of making entry, October 17, 1906. — 


The following January, before going to the land, she suffered a stroke as 


of apoplexy, following which she had fits of an epileptic character. — 


These became frequent, necessitating ‘the presence of some other. 


‘person. It was also important to be within reach of medical assist- 


"ance, and it appears that, the entrywoman received medical treatment 


_ from several physicians, successively, following her physical break- — 


down in January, 1907. The land was about 6 miles distant from 


South Bend, by road or trail. The entrywoman does not appear to : 


have owned any vehicle except a tricycle. Her daughters teatify,” es 
in effect, that it was necessary that someone be always near. © 
It appears that the entrywoman went to the land on or about . 


March 9, 1907, and, after repairing ‘the dwelling already erected 


on. the anid: occupied it, placed in it furniture, utensils, etc., and a 


| . Spent several days there. It is alleged in behalf of the eis that 


the entrywoman. went to the land about eight times in 1907, remain-— : : = 
: ing each time from- ‘one night to three or four days, 9 once for 4a week ges 


: 10 — "DECISIONS RELATING TO THE PUBLIC LANDS. Le eee 


. or to, aaa on one occasion was cers nearly a re ‘that s she. was’ : 


: on ihe land-about 10 times in’ 1908, and once for four: or five days, _ 


7 ‘in F ebruary, 1909; that she was then taken to California, where, on 


a May 11, 1909, she died. ; 
The land is covered with timber, (ee one at fon one 


to one-and-a- -half million feet. It is admitted that the cost. of clear- ae 


- ing would be very heavy. Aspecial agent of the General land” @* 


ae Office, who examined the land as late as September 27, 1914, testified 3 : 


= that he: found, as the result of actual measurement, the slashed area. 
to be somewhat less than an ‘acre, and the. cleared area, excluding the... 


_ ground occupied by the. cabin, less than one-third of an acre.. ‘The © 
cultivation of the land has been so ‘slight as to be negligible. Most 


“of. the slashing’ was. done by. prior iia aces one of whom pa the. a 7 


are cabin. . 


A fuller statement of the case appears in the Commissioner? s de: 
cision appealed | from, but, from the above resume and the entire — 
record, it is apparent that the compliance of the entrywoman and. 
that of her heirs, considered together, was not sufficient to fulfill the 
requirements. of the homestead laws. In this connection, see Ruth --- 
MeNickle (11 L. D., 422); Smith v. Hustead (35 L. D. 376). Benja- 


min Chainey (42 L. D., 510); and as to the measure of compliance. to 


be performed by heirs of deceased entrywoman, Meeboer v Heirs of 


Schut (35 L. D., 335). | 
Lhe decision of the Commissioner i is accordingly « aimed. 


——— 


WASATCH MINES COMPANY. 
Decided March 15, 1916. : 


ca Conrrrerme Lone Mintne Cranics—THmonercat i ccoesoRe. 


~ Where exclusions are made from mining claims of supposed conflicts ‘with ae ae 


2 prior patented claim, and the position . ‘of the prior patented claim as. — 
- actually marked, defined and established upon the ground is ‘not identical . 


with its position as. represented | upon. the plat and described in the field - 


notes of survey, and the. supposed conflicts have no existence in fact, the © 


| areas represented by such theoretical exclusions pass under the patents tae th 


' to the claims and are ‘therefore not subject to appropridtion by Seer = 
location. ; 


| Jonzs, First Aparna So pehaye a a i 
_ This ig an appeal by the Wasatch Mines ae from a seen 
of the Commissioner of the General Land Office dated’ September 22, 


7 1913, holding for cancellation, ‘because the area has been already A ae 
-. ‘patented, mineral entry 018291, for the Emma Copper lode claim, 
survey 5940, situate in Sec. 32, uy 2.8., BR. 3 E., S. B. M., Salt Lake ‘ 

ee ahs land. district, Utah. 


se 
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_ This is a case in which. the entire area aa tor} is’ Centrist” ae 
ee . idan the theoretical limits of the patented. Highland Chief .claim. — 


‘ The Highland Chief claim,. survey 81, is represented. upon the plat | 
.. of survey 5940 in two‘positions, In ite position as. actually marked, i ; 
-defined:-and. established upon the ground, it is to the north of. and 


- entirely outside of the limits of the Emma copper claim here applied. ==... 

~ for, while in its position as represented upon the plat and described 2 
in the field notes of survey 81, it lies. wholly within the limits of said - —. 
- imma copper claim. It further appears, that the total area of said ~ 7 ae 


: _. Highland Chief claim, as represented. by survey 81 and lying within 
the limits-of the Emma copper claim, is entirely covered by other — 


. Inining claims heretofore patented hich: have expressed exclusions ee 


: of the supposed conflict with said Highland Chief claims. . It now 


appears as a matter of fact. that there was no such conflict. ‘The © 
attempted exclusions by those patented. claims of this area was there- _ 
- fore without force and effect and said area pice: to said claims 7 
under their patents, sop 
It is urged in the appeal that. the. prior atcntod claims referred 
to excluded certain specific areas or tracts which may be identified. 


by a. reference to the field notes of the. surveys of said claims and _. 


that: these areas remained public lands of the United States subject 


to appropriation under the mining law. With this the Department | 
'. cannot agree. In the case of United States Mining Company v. Wall 


(89 L. D., 546), in which there was a situation similar to the one e here. 
presented, it was said: ; | oem, oe 


As. far as ‘either or all of tlie surveys are conceriiéd: the position of each. 
claim, and their: relative positions, must be determined as the claims are. de- 
fined and established upon the ground, and. all errors of description of the posi- — 
tion of either. claim, and of the conflicts between them, must give way thereto, 
in aceordance with the rule in the case of Sinnott v. Jewett (83 L.. D., 91)." 
Indeed, it is plainly evident that it was the intention in this case to exclude — 


~ from the Northern pene claim the. actual, and not a 1 theoretical, conflict with ee ‘oa 


the Grizzly. 


| Upon CHR for rehearing | in the case , Tast: above cited, the Depast. a 
seat: on March 94, 1913, or dered a hearing for the purpose of per-- 9 

| ve mitting the. protestant. company to establish prima: facie that the a 

amended survey of the Grizzly is ‘coincident and identical with ands | 


covers the same. tract of ground as was included in and delimited by, 


the original survey of that claim. It was not, however, the purpose 


> or effect of said decision to overrule the principle laid down in the — ae 


| | - decision rendered ee ' appeal. This is indicated. mys the pon ornee She 
ee expression : | | 


i. It is further. contended tat the exclusion inde: in- the Nor thern. Light ade : 


as of a tract deseribed by metes and bounds, referable primarily to the lines of te ees 
_. that claim alone. With this contention the Department is not preparéd to 
agree. Tt may be noted. that uly three points of intersection out of four are > 
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™: 


given or mentioned either in the patent or in the field. notes of the ‘Northern oe 
a Light survey, and further, that the parallelism of the side lines of the excluded ae | 
Grizzly claim is not recited or mentioned. On the contrary, the Departthent is 
inclined to the view ‘that the situs of the: conflict is established and controlled < 


- by the loci of the respective conflicting claims. as such claims are fixed and de- 3) 


. ~ termined by. their monuments and lines upon the ground and that. it is this. : ‘ 
= conflict that was excepted and excluded from the Northern- Light peters 


Therefore, since it appears in this case that the total area applied i 


for is represented by the sum.of certain expressed exclusions of sup-_ - 


posed conflicts with the Highland Chief claim, which conflicts it now - 

appears have no existence in fact, it must be held that the areas repre- — 

sented by these theoretical exclusions passed. under the patents to the - 

_ claims referred to and that there now remains no area subject to — 

= i a within survey No. 5940 of the Emma.copper claim. _ 
The decision appealed from i is s accordingly affirmed. . 


: EDWARD F, MELONY. 
- Decided March 16, 1916. 


Swamp LANDs—Minnasora DRarnace awe Nes OF May 20, 1908. | 
Where the highest bidder for. unentered lands sold for drainage charges under . 
section 2 of the act of May. 20, 1908, fails to consummate his purchase by — 
entry within the time prescribed by the act, a subsequent purchaser of the: 
land under section 6 will be required to pay the unpaid fees, commissions 
nd purchase price to which the United States may then be entitled, the: 
- entire sum at which the land was sold at the sale, including any excess over 
and above the drainage charges, and, where bid in by the State, interest on 
the amount bid by the State at me rate of seven per cent per annum. 


Fotos First Assistant Secretary: — 

Edward F. Melony. has appealed from ie eae of the Com: 
missioner of the General Land Office rendered June 15, 1915, hold- 
ing for cancellation his homestead entry 07451, for the SE. 4 4, Sec. 12, 


a ‘T. 155'N., R. 30 W., 5th P. M., Cass Lake, “Minnesota, land district, 


2 unless he shall make payment: of the excess price bid at the tax — 
gale of said land, sold for taxes under the act of May 20, 1908 (35 
= Stat., 169), amounting to the sum of $65. 7 


‘The act of May 20, 1908, supra, authorized the arias of ae 


lands in the State of Minnesota, and made said lands subject to all. 
the provisions of the laws of the State relating to the drainage of © 
swamp or overflowed lands. It was provided that all draimage 


charges legally assessed could be enforced against any unentered_ 


lands, or lands covered by an unpatented entry, in the same way in 
-_ which such charges wows be enforced faaney lands held in a private 
ownership. es a | | Bs a 
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“Section 6 of said act provides. as follows: 


That unless: the purchasers of unentered lands shall within 90 days after ite : 
sale provided for in section 3, pay to the proper receiver the fees, commissions — 


and purehase price to which the United states may be entitled as provided in 


; Section 5, and unless the purchasers of entered lands shall within 90 days after _ 
: _, the’ right of redemption has expired make’ like payments | as. provided for in. 


this section, any person: having the qualifications of a homestead entryman 


"may pay to the proper receiver for not more than one hundr ed and sixty acres of cn 
_ .land for which such payment has not been made: First, the unpaid fees, commis-. | 
_ sions. and purchase price to which the United States may then be entitled ; and, 
second, the sum at which the. land was.sold at the sale for drainage charges, and 7 


‘in addition thereto, if bid in by the State;. interest on the amount bid by the State : 


at the rate of seven per centum per annum from the date of such sale, and there- > e. 
upon the person making such payment shall become subrogated to the rights’ | | 
of-such purchaser to receive a patent for said land. When any payment is 


made to effect such subrogation the receiver shall transmit to the treasurer — 
of the county where the land is situated the amount at which the land was sold. 


_ at the sale for drainage charges: together with the interest paid: thereon; if — 
‘any, less any sum in excess of what may be gue for such aeamaee: aay if — 


the land when. sold was unentered. 


It appears: that said above- described tract was bids in : for the drain- 
age taxes for 1912, by one Oscar D. Christianson, at the annual tax 


sale held on May iL, 1914, as provided by section 3 of said act, and - 
that it was an excess bid of $65. He failed to’ make application for 


the land within ninety. days after date of sale, as provided by said 


section 6 of the act, and thereupon the present claimant, Edward F. 


Melony, made entry by paying to the receiver the proper fees, com- 
missions, drainage charges and taxes, as provided by said section 6... 
By the terms of the act said. Melony became subrogated to the 
rights of said. Christianson, but he objects to the payment of the 


excess bid of $65 made by Christianson. He insists in substance, 
that the excess bid amounts in reality to an option on the land to be aig 
forfeited in case the option is not exercised within ninety days; that — 


to make the dona fide purchaser pay the amount of the excess bid will _ 


encourage bidding by irresponsible persons, or by locators whose only. — 
: purpose is to advance, the money and hold the land. for possible: . 
clients. nie 
The Commissioner held that dasnane world not. be fully subro- wee 
an “gated to all the rights of the original purchaser, ' ‘as provided. by said ars 
_ ~ section 6 of the act, unless he paid said excess bid of $65. : 


Upon. careful ex ainingtion of the language of said act of May 20, a 


1908, and of said section 6, the Department is convinced. that. ander. - 
‘the terms of the act. any excess bid made at said tax sales must be ee 
. paid by ‘the subsequent purchaser. He must first pay the unpaid 

’ fees, commissions and purchase price to which the United States may. - 


‘then -be entitled ; also the sum at which the land was sold at the. sale 
for ee charge and. in addition thereto, if bid in a the ee = 
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ao accordingly affirmed. 


a ~ intarest ¢ on ake amount. bid by the State at ihe rate of seven. per centum a 
>. - per annum, before he can be fully subrogated to the rights of woe 7 
original purchaser and receive a patent for the lands. | ee a 
- Jn the opinion of the Department the language of the sapite: can 


not be fairly construed otherwise, and the action appealed: from is 





ELETHEA M. ADAIR. | 
| Decided March 17, 1916. 
| Desert LAND “Ewrey—RucLaMaTIoN—W ATER SUPPLY. 


“The desert land law requires that an entryman thereunder shall reclaim the. % 
~~ Jand embraced in his. entry before he is entitled. to patent; and: the. mere 


'- fact that the land. department recognized as a sufficient source of water 


supply. the water company with which the entryman had a contract | for 
- .water to irrigate the land, and that the entryman made expenditures on 
_ the faith of that recognition, does not warrant the acceptance of final proof 


upon the entry where it appears that the company ’s works, as now existing,. - 


7 are. insufficient to insure a water supply for the permanent reclamation of | 
_ the land. | . = - | 


- Jones, First Assistant Seoretary: 

 Elethea M. Adair appealed from ae on ot eee 30, 1915, 
“rejecting final proof on her desert-land entry for: lots :3 and di S. 4 
NW. 4, Sec. 3, T.658., and lots 6 and 7, SW. 4 SW. 4, Sec. 34, T. 5S. ; 
R. 7 E., B. M. , Boise, ee on the. ground of insufficient proof of © 
water supply. - a: 

| J uly 25, 1910, Adair aes ae nd submitted final Breet N ovem- . 
ber 14, 1914, showing the land was embraced in Indian Cove Irriga- 
tion District, and her holding of stock certificate for 274. 87 shares 


of capital stock of the irrigation company with contract that the 
7 company furnish water. sufficient to irrigate t the irrigable land i in nae eon 


i _ entry. 


The Commiesioner new oe his own Seconds that, ius fits . 


water company ‘had been approved conditionally, June 9, 1913, on Bed 


findings of the examiner who made investigation in the field, after- 


_ wards, May: 8, 1915, a mineral inspector reported that the Indian Cove 


Reclamation Company had contracted to convey. to the Indian Cove > 
| Irrigation District all its water rights, pumping system, ¢anals, - 
_ete., and agreed to assign all water contracts it had made. The Com- 


a o missioner therefore recalled his former ruling respecting the suffi-. | 
ciency of the water company. The investigation showed that some _ 


~ of the pumping machinery for lifting water to irrigated lands under - 


a - this canal had been removed to be used in lifting water to another a 


level and the works, as now existing, were insufficient to-insure a . ae: 
ao water supply on this level. He therefore erejected the final. pros. - 
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~The ape pind: that: as ihe satan: company was once er | = Eee 


Ls as a source of water supply, and expenditure: was made by the claim-~ 


Bie ant in faith of such approval, the final proof. should be accepted. ss 
The Department. can not uphold such contention.. A desert-land = 
“entryman undertakes to reclaim the land, and if, before patent — 


~. issues, It is ascertained that the source of water supply i is insufficient, : 7 


an entry can not be approved and passed to patent. The mere ‘fact te 

a that the land department at one time regarded the water company 
as a sufficient: source of water supply. does not authorize patent for 7 

_-“Jand that is not in fact permanently reclaimed. = ai | 


In rejecting the final proof, the Commissioner allowed claimant to 


oe apply for relief under ‘act of March 4, 1915 (38 Stat., Meese This - - ue 


is all the relief to which the partys is entitled. 
The decision is aflirmed. pee, oe cle 


_ INSTRUCTIONS. 
: March “18, 1916. 


: 4 DESERT Lap Ewiny—Sne. 5, ee OF Marca 4, 1915. ; : | 
— Section 5 of the act of March 4, 1915, permits the perfection of certain deuaet 


land entries in like manner as homestead entries, but. a desert land entry. _ 


-. perfected under such. act in the manner required of homestead entrymen 
is not transmuted into a homestead Suny; but - remains a desert land. 
entry subject to a new kind of progt, . , i 


- - Toxts, First Aseistand ‘Secretary: . | peas Pea eee 
“I am in receipt of proposed letter to the Comptroller of the Trea’. ae oe 
7 ury ) asking for opinion as to whether those provisions of the act of =. 


March 4, 1915 (38 Stat., 1161), which = permit of the perfection of a 
~  eertain desert- land entries In the manner requir ed of homestead en- 


“trymen, import an adoption | of all the provisions of the homestead _ : | 3 
: laws, yncluding such as would require payment of registers. and ree 
~ ceivers. of the fees and | commissions which must be Bae by homestead. oie 


= entrymen. *. 


I do not an this a eon which need go £0 the. Comptroller - oe | 
for decision. It is one peculiarly within the province of this De-: 


o 7 partment, and the duty of construing the act in question, which’ was — ; _ 


prepared in and recommended. by the Department, rests upon. us. oes 


 ‘In-fact, as stated in the proposed letter, the regulations. issued April La 


- 18, 1915 (44 L. D:, 56), contain. a construction of this question, viz, > 


that a desert-land entry perfected under said act in the manner: re- _ 
: quired of-a homestead entryman is not transniuted into a homestead 
: coe “but remains a Sesert- land entry, me ‘to. a. new kind oe ° 
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Upon Parties consideration. of the matteo as ial forth i in ‘the pro- 


7 posed letter, the Department adheres to that view. The law of pire 


as March 4, 1915, supra, deals only with desert-land entries and provides 


eB. method for their perfection under prescribed conditions.. It does 
not in terms or effect provide for changing any of said entries from 

one class to the other, ‘but, as stated, simply provides. the form and 
_ -Inanner by which they may be perfected and title acquired. I there- 
fore do not deem it necessary or advisable to submit the proposed | 


letter to the Comptroller, but advise you [Commissioner of the Gen- _ 


- eral Land Office] that the Department adheres to. the views set out —_ 
in the eo of April 13, 1915. | | 


a INSTRUCTIONS, 
March 28, 1916. 


Bigurrance ‘Abronraarren—Provieo TO Snorron 7, Act or Marca 8, 1801. 


‘Where final proof is submitted after the statutory lifetime of an. entry, and — 


within two years from the date of the issuance of the receiver's. final re- 

ceipt additional evidence is called for by the land department or contest or 

adverse proceeding is instituted against the entry, which operates to sus- 

pend action upon the entry by the Board of Equitable Adjudication, the 

‘proviso to section 7 of the act of March 3, 1891, does not bar. considera- 
tion. by the Board after the expiration of the two year period. 


Jonus, First Assistant Secretary: 

I have your [Commissioner of the General aud Office] communi- 
cation of March 22, 1916, submitting for instructions a list of cases 
prepared for consideration by the Board of Equitable Adjudication. 
You ask whether certain of the cases contained therein are Bropen’y 
subject for consideration by the Board. - ©. | 

In the cases mentioned final proofs. ‘were submitted after the 


statutory lifetime of the entries. In every case action was taken, _ 


either by your office calling for some additional evidence, or on 
- contest or adverse proceeding against such entry, within. two: years 
from the date of the issuance of the receiver’s final receipt upon final | 
i: proof, but a period of more than two years has now elapsed since 


issuance of final receipt. ‘Therefore, the question presented is — 
- . whether the proviso to section 7 of the act of March 3, 1891 (26 Stat.,. 


1095), is operative so as to require issuance of patent in any event in- 


| 4% dependently of consideration by the Board of Equitable eajnaree: va 
. tion. | : 
Clearly, these cases sould not have been properly submitted iS a 


3 the Board during the pendency of contest or adverse proceeding or; 
.as to some of the, cases, prior to the call for additional evidence 


” which you deemed eaeaene for completion. of such case for the. ae . 
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7: Béare’s dee “The status” of these cases | ose distin | y Pe ” os 
- guishes them from. ‘the cases mentioried“in your memorandum, e. ee 


7 wherein, under. date of. “April 18, 1914; the Department _ advised 


Cos you that. the said act. of 1891 was operative because no action on 


: = the cases. there considered had been taken within the two. “year. 
Cat period. . : 
In the case of F. M. Pliter (38 i D., 34) it was. 5 held: 


Proceedings begun within proper fine: prevent the. running of the statute 


: until, the. suspension. on ‘account thereof is. formally removed, 


| - Manifestly, these cases were in a state of suspension and eae not: 
a have. been acted. upon. by the Board while the. adverse fee 
_ were. pending. Such consideration at this time does not involve the — 
initiation of: any new action. against the. entries, but will be merely _ 


a the Detemane of a + duty: mee in eget by the Propedings 


: mentioned. ark ag 
The rules. governing the cont of eases ‘to the Board eae, 
among other: reasons, for consideration of cases: wherein final proof — 


~ has not been made within. the statutory lifetime of entry. The. Me 


“Department i is of the opinion that’ the provisions of the act of 1891, 
_. supra, are not operative in these cases, and that they are subject 
.. for consideration by the Board of: Equitable, Satan, 3 
~The papers. are herewith returned. ~~ 





HAGENSTEIN Vv. “NORTHERN 1 PACIFIC RY. 0, 
3 Decided March 80, 1916. 


: Norrseen ‘Pactric Sinciinednon VENTRE Lanps—Homest#ap APPrtca Tron. 
Where indemnity selection: lists by. the Northern. Pacific Railway Company 
for lands within the ceded portion of the. Gros. ‘Ventre; Piegan, Blood, 


| " Blackfeet, and River. Crow Indian reservation, restored to the public . | 


domain and opened to certain classes of entries by the. act of. May 1, 1888, 


- were. rejected on the ground that such lands were not subject to selection 
by the company as indemnity, and during. the pendency. of. an appeal by - 


the company from such action the act of March 3, 1911, was passed, declar-_ 

ing such. lands a part of the public domain and “ open to the operation of: 
7 laws regulating the entry, sale,. or disposal. of the. same,” and the company “ 
~ thereafter filed supplemental lists for the lands: theretofore selected, ten-» 


° dering the necessary fees‘ and. receiving receipt therefor, the rights of the ns ea 
- company thereunder are superior to any rights. acquired by the subsequent Pet? 7 Mar ey 


_ tender of a homestead application not. based upon” settlement prior to. the = 
: ‘filing of the: sur plemental lists. eas : 


oo First Assistant Seoretary: | oo 
~The. Department has considered. the al filed in the am 


entitled case by Guss Hagenstein for rehearing of ioc ae 
decision of November 5,.1915- [not reported |, ee the decision of e 


48187 "von, 4516 —2 
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othe Cees ‘of the Guna Land Office, ‘endiored: May 20, 


1915, rejecting his homestead application 029133, filed June 18, 1914, - re 


“under the act of February 19, 1909 (35 Stat., ‘639), for the W. 4 
fics 85, T, 24 N., R. 53 E., M. M. , Glasgow,, Montana, Jand district. . 


* The case was: argued oly upon the. motion and has been ae, 7 
-haustively considered in the light of contentions of counsel urged in. 4a 


this and allied cases presenting the same question. 


‘It appears that the tract applied for by: Hagenstein June. 18, towe ee 
is within the ceded portion of the Gros Ventre, Piegan, Blood, Black-_ oF 
> feet and River Crow Indian Reservation restored to the public domain _ 


and opened to certain classes of entries by the act of May 1, 1888 (25 ~ 


—Stat., 113, °138).. Plat of survey was filed in the local lead office’ — 


May 8, 1909, and the township designated under the act of February 


“19, 1909, supra, on May 1, 1909. - The land is included in coal: reserve, ee 


Montana No. 1, created: by executive order: of July 9, 1910. : 
~The: Mesauibed tract lies within the. first indemmity. limits. of the 
- grant to the Northern Pacific. Railway. Company, and on May 3, 
1909, the Company applied. to select the same, with other lands, per 
. list No: 5 (Glasgow 04812), and tendered $198 as fees: j in connection, 
with such list,-for which the receiver issued his official receipt No. 
16547, May.6, 1909.2 co 
oo The local officers, following dl the ike: Tia aowies in . the case of I 
: Bradley v. Northern Pacific Railway Company (37 L. D., 410), that. 


_the act of May 1, 1888, supra, did not anthorize appropriation of land * 


thereunder by railway selection, rejected the selection involved, sub- 
ject to the right of appeal, and the receiver, in accordance with the - 
regulations then governing (37 L. D., 51, par. 29), returned the fees _ 
by his official check on the same date they. were paid. From such re- . 
jection the railway one. appealed to the Commissioner of the pe 
General Land Office. ee 


eS By departmental instructions of Maréh : 21, 1910, prior » t0 final ac- os " : | 
tion by the Commisioner. on the then pendiie appeal of the railway ee 


company, the Commissioner was directed to suspend further action © 


on the appeal pending final decision the courts in a , Case wherein - ts 


the same issue was presented. © coe 
While action on the railway. selection was thus smpanded: Conte ess” Ps 

passed the act of March 3; i9u1 id Stat., 7100), oo a as 

follows: | | | 
‘That section three ‘of the act of May f fir st, oes hundred and ‘eighty-eight, i 


- ratifying and ‘confirming an agreement with the various tribes or bands of In- — a 
- dians residing upon the Gros Ventre, Piegan, Blood, Blackfoot, and River Crow 


_ Reservations, in Montana ee be, and the same is hereby, amended So as a 


io 7 to read as follows: | - 
*8no. 3. That lands*to which: the right of the Indians is. extinguished ander’ on 
“the foregoing agreement are a part of the publie domain of the United States ~~. => 
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Seas and are. open 6 the’ Goce ton of iaws. neo aanae the entry,’ gale or Gigposal: is 


‘of the same: Provided, That no patent shall be. denied to entries heretofore — 


- made in good faith. under any of the laws. regulating entry, . ‘gale, or. disposal ag tg ae 


of public lands, if said entries are in other respects jad and the laws relat- ae 
ing thereto have been complied with.” — | - 


October. 3, 1913, the Commissioner cotgined the ist to the a : : — ey ¢ 


: officers, with direction. that. the same be allowed: 


as. ‘to. such. tracts embraced. ‘in said lists, as your records, upon receipt, hereof, Cee 


a ; show to be free. from other claims, subject to such: further examination as may i ge 


be found proper by this office... ae | | 
You will require the company. to file sacuente. lists for the dear tracts ind for. : 


:  those-for which other claims have been asserted, should the company desire to. ae 


” prosecute its claim to the ‘latter. Tf the company files the lists indicated, they a ae 
- should. be numbered. list No. 5,. supplemental one: and supplemental’ “By. and no as 


— be given the ‘old serial No. “04812. a | oe 


: Pursuant ‘to these. instructions, aaah lista «A ad CB ie oe 
were prepared and filed, and on December 19, 19138, the railway 


company tendered the necessary fees, and on said: date the recelver 
- issued his official receipt therefor. . | 

‘Tn so far as. the question. of the. legality of provedut with paspedt 
to the preparation of the supplemental lists is concerned, it. being — 
‘urged on behalf of Hagenstein that contrary to instructions they were 
prepared by. the local officers, no evidence appears’ of record: to sup- - 
- port. the. contention that the procedure, as directed by the Commis- | 

_ sioner’s letter of October 3, 1913, requiring the railway company to 


prepare the supplemental lista, was not followed. Moreover, this - - 


issue ‘1s immaterial, in view of the fact that the lists, however pre- 
) ahs were tendered by the company with the requisite fees. 

It remains to be. determined what rights, if any, as against. the 
company, Hagenstein acquired in the premises ‘under. his homestead 


. application, filed June 18, ‘1914, not based npr any alleged ee: 4 oe 
—. settlement. 7 one 


‘Hagenstein was: not, on oa une 18, 1914, cumite be seitlenient: Bess 


‘otherwise prior to the filing of the supplemental lists and. the date of - ae 
payment of fees by the railway company December 19,1918. Under ... _ 
_the circumstances Hagenstein acquired no right as against the rail. 


‘way company by the mere tender of a homestead application:: at a date. 


- subsequent to the filing of the supplemental lists and payment of the = 
fees by the company in connection therewith. Whatever the merits 


- of its claim. theretofore asserted, the company had, from and after 


a December 19, 1913, a pending selection: of the land in controversy, — : | = : 
and so long as ‘that selection remains of record no other application => 


ean be allowed, nor can any rights be initiated by the tender thereof... 


: - (See Porter v. Landrum, 31 L. D., 352, 353; Southern Pacific Rail- | : e 
‘road: Co., 82 L:'D., 51, 53; Santa Fe Pacific Railroad. Co., 33 L. D.,. petit 
7 161; Santa Fe Pacific R. RB. Co. v. State of California, 34 L. D., 12.) : Pe 


a 2. 7 \ DECISIONS RELATING 10 THE: PUBLIC LANDS. - [yor. Peet 


- Tei is’ asser ted on behalf of élaimant that he as ate oe, ae 
in the premises, as a settler, by virtue of having placed. improvements — 


~’ -on the tract’ applied for. Hagenstein received actual notice that his _ 

homestead application was rejected by the local officers, and if he 
“subsequently placed..improvements on the land he did so without 

ae authority of law, and in-no way. impaired ee Prive legal claim Of - 


ae the company under its selection. . 


Departmental decision of November 5, 1915, rej jecting Hnsensten: S 


ee i homestead. application for conflict with the prior pending railway a. Bas 
oat selection is adhered to and the motion for rehearing accordmgly cans 


ae ee : 4 denied. 





SILAS A. FRY. - 
3 Decided March 80, 1916.. 


a4 ENt ARGED Hommsreap Elyrey—ADDrrroN at. 


‘Where entry. for eighty acres was made under the enlarged homestead act as 


additional to an original homestead entry for 160. acres, and final proof was 
. submitted and» patent. issued upon the original. and additional: entries as . 
_ one entry, the entryman - may be permitted: to make a further. entry for 
eighty acres under section 83 of the enlarged homestead act as’ amended 

= by the act of March 3, 1915, as. additional to his combined entry, where’ 

° the land so taken was not subject to entry at the date he made his ‘rst 
additional entry. . a . ee : ane 


| i ONES, P érst Assistant Seorstorys) = : ae 
April 7, 1909, Silas A. Fry made hemeesia sity 017 378, at Ris: 
well, New Mexico, for the E. 4 SW:4, and W. $ SE..4, Sec. oA. TLIN,. 
Re 98 E., N. M. P. M. , containing 160 aot now Fort Sumner land 


2 i district. 


The lands in this isenahip were. dead as open nie sakes are : 
“the enlarged homestead laws May 1,1909. J uly 10, 1909, Fry. made: 


- additional entry 019911 for the W.4 SW: 4 of said Soe 24, containing 7 | 


80 acres. Final proof was made upon the original and. additional 


entry May 9, 1913, final certificate (Fort Sumner peer eee) being | . 


issued June 10, 1918, and patent, December 2, 1913.. - 
July 2, 1915, Fry filed application 019744, at Fort Sumer, New 7 


“Mexico, t O eater the EK. 4 SE. 1 of said See. 94., containing 80 acres, _ . 


| as: additional “ to my homestead entry No. 06164067 98, . for the : ; 


HE. 4 SW. 4, W..4 SE. 4, W.£ SW. 4, Section 24,” in which he stated - 


| that he still owned and. neeupied the land Het in his original — ‘i 7 
and. additional entry. His application was. rejected. by. the register ee 2 


and receiver for the stated reason that. he was-not qualified to make 
such an.entry, being a second additional entry, under the enlarged: 


: homestead act and the act: of March 8, 1915 (88 Stat., 956). This’ ead 


oe _ decision was affirmed by the Commissionér of the General Land Office oi a 


el | DECISIONS RELATING ‘TO THE PUBLIC ‘LANDS, a - ol * 


sina Aéeision uted: J anuary t, 1916, the Comminioter holding that ee 


-by the exercise of his right to rtiake" an additional entry under. ‘the. 2" 


ve enlarged homestead act, although the entry. did not cover. the full - a. 


- amount allowed by the act, Fry had exhausted his right. thereunder, pie oe so 
|. without, however, citing” any Aeon ue the ene oo has ey ae 
owe “appealed to the Department. oD ops 
The records of the General Land Office didlos that the BE 4 of Ph ee 
the SE. £ of said Sec. 24, embraced in the application 3 now under con: oor te 
are sideration: was originally entered November 26, 1906, by Fred At — 
kinson andes homestead entry 10232, Roswell, New Mexico.- GAIAM: oo 
‘son made commutation proof March 16, 1908, upon which cash, certif- 


ie -icate 2014 (serial No. 01040): issued. March 24, 1908. Atkinson’ ss oe 


: : entry was paterited November 16, 1908, the patent being set-aside by. a oe 
a decree of the Federal court, June 11, 1918, the land being ordered. hs 
i. restored. to entry. by. the Commissioner’s ‘instructions of March 5, 


| 1915. 
| ‘Section 3 of the. act af March 8, 1918, ‘supra, , provides in part: 


_ Phat. any person who has made, or shall make, homestead entry of lands of ee 
the: character. herein described, . Shall have the right: to. enter. public ‘lands, 


subject. to. the. provisions of this act, contiguous to: his" ‘first. -entry,. which a 
Shall: not, together. with. the original entry, exceed ‘320 acr es: Provided, That the 


land originally entered and” that covered by. the additional entry ‘shall: have ead 


. first been. designated as. subject to this’ act; as. provided by section 1 thereof. 


“In Loring R. Reynolds (39 L. D., 36), it was held that one ‘who’ 


oe makes additional entry for less ‘than the area he is entitled to take = 


_ under section 8 of the enlarged homestead act of February 19, 1909, 


2 ; ‘may’ be. permitted to. enlarge his: entry, where it is ‘clearly: en 


that.he did not thereby intend. to exhaust his. right and took prompt : : 


action looking to amendment of the entry by the. addition of ad . : ; : oe 


- joining land. The Department there stated at page 80: 


The act: under. consideration is, ‘in some. respects, similar to the act of April “a a age 


| : 28, 1904 (33 Stat., 547), commonly: known: as. the Kinkaid Act, and the rules Pay 


> applied under.that act in cases of. amendment. or enlargement of.entries there. ee 


under ‘should be considered in adjudicating’ such. applications under the en- : — oe 
ee larged. homestead | act.. “In the case of J Ja ames Dinan ee L. -D., 2, it was ‘held oe. | 


a that: (syllabus): .. ee Ces 

._- “An? entryman under: the. act. of April £ 28, i904, “who fails to. take the ‘full na ce 

: ‘quantity o of land he is entitled to enter, for the reason that there are at. that =~ | 

~ ‘time no other.adjoining unappropriated public lands ‘subject to entry, may, if 9° 


a : other adjoining lands ‘subsequently become vacant, enlarge. his former’ entry to a oo ke : 
ws the: full ‘area. permitted by the statute, by ‘including: contiguous. tracts in-and = 


as’a-part thereof, regardless of, whether ‘at the time of his original. entry he. an ee 


oe contemplated taking those particular tracts if ‘they. should subsequently. become cs. 
-. ‘wacant, provided it be satisfactorily. established ‘that he did not at the time of ete ae 


, making. the original entry. intend thereby to” exhaust the Might conferred iby pe es 


"the e statute” gl 


ae pias ee ‘DECISIONS RELATING ‘TO THE PUBLIC LANDS. a ty | 


ia es present case the ee now “applied for ‘by Fiy 17 -was nok : oe 


ae : ae to entry at the time.of making his original and. first addi- 
“. - .. tional entry by reason of the fact that.it was covered by: the out- 
a eee standing patented entry of Atkinson. ‘This patent was later set ~~ 

- aside and the land became open to. entry in March, 1915, and Fry » % us 
filed’ his present application with proper. promptness.’ Further, he 
made one final proof upen beth his original and first additional oe 
entry which. were embraced in- one final certificate and upon which. ~ 


one: patent has issued. They: may: well be taken therefore as con- 

~ - _ stituting but one entry and the technical: objection Aeron if oud) 
i made by the Commissioner does not arise. : 
_, . The decision of the Commissioner i is accordingly : reveiced and the | 

oe, application will be allowed i in the absence of other objection, 7 


| INSTRUCTIONS, — = 
| February 1, “1916. 


= “Ructamirron’ Assienments—Act or JUNE : 23. 1910—Miwons. 


_. Minors are not qualified to take. by assignment under the act - June 23, 1910, _ 


— | farm units upon which teclamation ree have not been pale in full. 


. Sweeney, Assistant Secretary + 


>. -T-am ‘in receipt of eee cointiunication. ieee you. [Commis ae 
~. sioner of the General Land Office] to the Chief Counsel of the Recla- 


ne, mation Service, answering questions. as to the right of minors to take 


“farm units in. rednmation: Ere by assignment under- the act of a: 


oe Tune 23, 1910 (36 Stat., 592), 
ee ee my opinion, your ‘proposed opinion ‘should ‘oP be approved or 
.* given, for the reason that the acquisition, of rights under the recla-_ 


me mation act of June 17, 1902 (32 Stat., 388), and acts supplemental _ a 


: thereto, involve the possession by watene right applicants of not only — : 


vas qualifications to perform physical acts with respect to the lands and - - | 


Waters” involved, but necessarily" require that water-right applicants. 


: 7 “and assignees - unperfected claims and. rights under the reclamation - as | 
- - law shall have the legal. status and d ability to fulfill the es eas. 


es < "imposed by the law. 


Sle. As at present. advised, L do ote see how a person ee possesses: dis 7 : 3 
ee legal status of a.minor can legally or in a binding way undertake - 
_. to-perform the conditions imposed by the pe abion: ee or in “any ee 


ae : - “event to: obligate himself so to: do. 


eas ‘While it is true that the Department held that: an assignee urider ae 

Ale the: act of June 23, 1910, supra, is not required to perform the condi- _ »~ 
ea tions of residence, cultivation, and improvement under the homestead’ 
ee lnws, and need 1 not himself be. qualified t to. make a a» homestead entry; Bee 


ae DECISIONS RELATING TO THE PUBLIC: LANDS. Rs es 


‘ us -orin in ra cases a aor woman may take an 1 assignment hee, : ey 
aon under, these opinions do not involve persons whose status is such that Pier 
_ | they are legally. unable to. assume and axed the pblgesons. eh ae 


a posed by the reclamation laws. 7 Pee 
In view: ‘of the foregoing, Tam of the opinion thet if it be neces- Me oe 


es sary at this time to render decision upon. the point involved that the | - | = 
holding should be to the effect that minors are ‘not qualified. to take. 2 


eo by assignment. farm units: Upon. which reclamation charges. have a ao ae 


= kas — in full. 


_ INSTRUCTIONS. 


ve April: 8, 1916. 


am 


eo RuovaMATION—RemvsrarEMenT OF Warer-Rianr APPLICATION. . ; 
. Where a. ‘water-right | application, for land held in private. ownerahie has: been 


canceled for default in payment of - building, operation, and. majntenance - 


. charges, such application may be reinstated mpen: sa , payment of ‘all ac- 
crued charges. | oe a ee 


: _ JONES, First Aue Sebronma = = be ety 
- T-am in receipt of. your’ [Director of the Reclsetica Service} let- 


a ter of March 17, 1916 (R. S., 41),: recommending that the water-right . 
application. of Mirene. Domingues for lots 8, 17 and 18, block ©, 


East Addition, San Jose, in Sec. 7, T. 22 S., R. 27 E., N: M, P; M., 
_ Carlsbad project, Roswell 022048, New México, bé reinstated. a at 
‘The above water-right application, being for lands held i in private 

| ownership, was originally filed by Jose Bustamente, March. 14, 1910, | 


i e it being stated therein that the applicant agreed that, upon ae Ce 
to comply with the terms of the reclamation act and the regulations — 


| * thereunder, the application. should be subject to cancellation by the 


: Secretary. of the Interior with the forfeiture of all rights acquired : vir oe 
_ thereunder and of all payments thereon. The application was as- 
signed to Domingues January 9, 1914, and was ordered: canceled: by 


i ~ the Department August 9, 1915, for failute to pay accrued pbuilding, as 


operation, and maintenance charges. Domingues has now. - fully paid eo ee 


all accrued charges. — 


a Paragraph 101. of ‘the ‘ragtilationg: of febeciry. 6, ‘1913, pene ae oe 
ae that j in case of default of payment: in cases other than those-of recla- «~~ 


~~ mation. homestead entrymen; the matter should be. reported: to. the ed 

- Secretary. of the Interior with recommendation’ for appropriate —o 

- -action by suit to recover the amount due and also, if such action. is = * 
_.. deemed. advisable, for the-cancellation of the ‘water-right. application. ert oe 
--. Section 5 of the act of June 17, 1902 (32 Stat., 888), provided that = 
"a failure to make any two payments when due should render.ahome- = 9 


os . . stead. entry, made under estah act ee to ss aaa with the 10K * i _ 8 
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feitire of all rights, 2 as. well as any: moneys already paid: itoreont In ee 


~ the case of Marquis D. Linsea (41 L. D., 86), it was held that wherea ~ “e 
homestead entry had been canceled for default ; in payments, the Sec- 
_ retary of the Interior could; in the absence of any adverse claim, au- oe 
.  thorize’ its reinstatement. with a view to permitting the entryman to. ae 
eure: his default. ee 


~ The principle nose in ake case oe Marquis D. ie supra, 


i s ‘ may” “well: be applied to water- right applications for lands. held in ; 
. _ private ownership, and in view.of the fact. that ‘all accrued charges. 


have now. been paid, you are authorized to reinstate the water- “right a : 


application of ee | 
cm ‘GEORGE A ARMSTRONG, ag ae 
“Apri ,, 1916. | 


Desenr Lica omieceris IN: Cuvekawatta Ce ree AND Fina PROOFS. 
In determining when annual and final proofs become’ due in connection with 
_ desert. land entries embracing lands in the Chuckawalla Valley in the State 


- Of California described in the acts of June 7, 1912, and March 4, 4913; the. | 


ie period between June 7, 1912, and May 1, 1915, should be excluded and the 
3 Statutory per iod of the entry ¢ extcnded accordingly. ee 


i inst Assistant Garey Jones to George A, Armsirong, O18 N orth os 
Et Mélino Avenue, Pasadena, California... aoe: 
Reference is. had to your letter of Pebruaey 12, 1916, in Shih you 


‘request to be informed as to the date when final proof becomes due»... 
in connection with your desert land entry 012711, Los Angeles, Cali- 


fornia, land district, made May 27, 1912, under an application filed 
April - 1911, for the SW. } NE. 4-and Ss. 4: Nw. 4, Sec. 29, T. 75., 
~R.22 E, see B. M. , containing 120 actos situated i in 1 Riverside County, - 
“California. . | : 
“In reply, you, are ‘informed that the nde of the General Land 
Office show that on. January 15, 1912, you made first annual proof, - 


| alleging the expenditure of $120 § in the first clearing of 15 acres of = 
said land, and that on June 6, 1918,- you made second ‘and. third 
annual proofs, alleging the expenditure of oe in the first ene wee te 

Ba ay of about-40 acres of said land. 


~The act of June 7, 1912- (37 Stat., 130), aa that : no. eer ; 


land entry theretofore made in wood faith under the public land a “de | 


laws, for lands in Tp. 7 S., R. 92 E., S. B. M., California, and in 


other described townships,. should be ancl for failure on the oe 
Bart: of the entryman to make any annual or final proof falling ce 


due upon any such entry prior to May 1, 1918... 


“The act of March 4, 1913 (37. Stat., 1008), oonies that no o,desert is 
tand ny theretofore made in good. faith,. under: the 7 ee | 
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caaee! of the United ‘State: for lands in Tp. i S., R. 9 B., s. B. M, 7 ee A 


a. ve California, and in other described. townships, shall be: @aciee prior : 3 S : 
_.. to May 1,1916, because of failure on the part of the entryman to 


: make any. canal! or. ‘final proot panne due MpeD any. such eum : es 


me = ‘prior to May 1,. 1915. 4 Be 4 ae Gea 


There is now ne in , Congress H. R. Bill 9052, Sihich above Sa NE 


+ that no desert land: entry made in good. faith: for certain described = Pig 


> lands in ‘Riverside County, California, omitting your lands, shall be = 
~~ eanceled prior to May 1, 1922, because of failure on the part ofthe 9°. 
5s entrymen. to make any: annual or final’ proof falling due ¢ on. ed uae es 
hae gent prior to that date. ae 
~ The statutory: period. within which nen proof’ et be scibaitisd Se 
in ‘connection. with. your entry began to run from. the. date: of the ee s 
allowance of the entry, May 7, 1912, and continued untilthe approval =~ 
of the act of June-7, 1912, supra. Under the terms of the act of 0° 
June 7, 1912; and ‘of the ‘act. of March 4, 1918, the period between 
June 7, 1912, aa May 1, 1915, should be eliminated, and the , Statutory. re 


period of. the: entry. extended for that period. — 


Accordingly, the statutory period of four years ‘within which final ne hae 


proof must. be submitted on your entry will not expire until April I: 
1919, and, as you have already. submitted three annual proofs, your 
entry will not be subject to cancellation for failure to comply a oe 


. the desert land laws, until April 1, 1919. one ae 


whe ‘Cnanscrin' OF x Lan Sudivbvon-Guneieai’ Ss: Rerun. 


The rule to be observed ‘in; dctermining wha: nae ‘and: final 


proofs become due in connection with. desert land entries covering i“ 
lands described i mm the act of June 7, 1912, and i in the act’ of. March’ ba Re 
4, 1918, is to exclude the period at June 71912, to. May: 1, 1915, reve 


and to. extend the anaes eee of ene entry accondingly 


CENTRAL PACIFIC RY. C0. es re 


-Devided Aprit %, 1916, 


The return of the. surveyor-general. as. to the ehitacter’ of. Jand. constitutes age E oo e 
‘put a Small element of consideration. when the qusnoms as to the character ae 


of the land is at. issue, 


a 7 Ramroap ‘Grant—CHARactEr oF Dike! Roma oF. Paoor. = ee ne eg an 
eh When the character. of land selected by a. railroad company is . put in issue, S ae 
_the burden ison. the company to show by clear and | convincing evidence Dt ene 


~ that. the land is of a character subject to the rout wee 


a . Ramzoap Grant—MINERAL Lanp. 7 eee gs 4 Oe 
, To except lands from. a railroad ont as | atiftieral’. in Uoharacer it is 5 it a 
~” mecessary_ that. a discovery of mineral be shown. such as would serve as. a. ee 

, : _ basis for mineral patent; but it is sufficient if the land be shown to have =. 
8 prima facie mineral character and. a prospective value for mineral, ‘greater Re eee 


- oe than. any other: mown value, — ne 
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ae Tou First Asviaiant Siesta ee ee eee me 
_ This is an appeal by the Central Pacific Railway Canina fon a nk 


os : decision of the Commissioner of ‘the General Land. Office dated : Z 
PO es * December 15, 1915, holding for rejection. railroad list No. 9, serial = 
eas 01228, filed under the act of July 1, 1862 (12 Stat., 489), and Juy 


toe 21864 (18 -Stat., , 356), as to the Ne 4 SW. 4 and W. a SE. 4, Sec. 29, 0 
7 1. 20 N., R. 20 E,, M. D..M., Giron City land district, Nevada. =. 
‘Proceedings against the gelection are based: upon the report of: a ee 


a ‘ = special agent, in which it was charged. that the lands are mineral i in © os, 
. character. After hearing duly had, the local officers found and held 


oa — that: the charge had been sustained, and upon appeal the Commis- | 
sioner affirmed that ‘decision. — “Farther: appeal brings the. matter - 
“—. before the Department. for. consideration. | 


It is urgéd-in ‘the appeal: that. the. surveyor- -general’s rotarth ie ‘i 
. canned. the lands with a. prima facie nonmineral character and 


: . that the burden of proof was therefore upon the Government to over-_ 


“* come this: return. - Attention..is also-.directed in the appeal to that. | 
portion of the Commissioner’ s decision wherein it-is held that there 


_» has been no such. discovery of mineral shown as would be. necessary 


to satisfy the requirements of the law in that respect’in order to 
perfect. a mining location, and that the evidence neither proves nor 


a disproves that the land contains valuable mineral deposits. 


As to the first contention, it may be stated that the return of. the 
| surveyor-general as to the character of land constitutes but a small 
element of consideration when the question as to the true character 


2 ok the land is at issue. Aspen Consolidated Mining Co. v. Williams .— 


(27 L. D., 1); ‘Instructions (81 L. -D.; , 212); Kinkade v. State of 
a California: (39 L. D., 491). See also, in this connection, .case of | 


“-. Central Pacific Ry. Co. (43 Li. D. B45), 3 in which it was held that 
_ when the character of land selected, by the railway company is put 
in issue, the burden ison the company to. show by clear and convince- 
ae ing evidence that the land is of a character subject to. the grant. | 
As to appellant’s second contention, it may be said that a showing... 


, | oe may be presented which’ is. sufficient to warrant the classification of. 
> land as mineral in the broader sense of that: term, but which would. . 


2 be insufficient as a basis for mineral patent... In the case of Bell w a 
.. Parker, unreported, decided. by the Department December 18, 1912, 


‘ where. certain ‘mining claims’ for which’ application “for patent had 7 me : 
‘ -=--~~been made covered an.area alleged 1 to be agricultural i in. character, eed 


one the Department said: 


- While it cannot be held from the testimony Peccentea’ that discovery of a vein ee 


ee : 7 or lode of mineral-bearing rock in place has been made upon any of the claims, | ae 
- .. except on. ‘Tyrone No. ee the showing ‘presented | amply justifies the conclusion. o 


gee ee, SEAL the land here involved is mineral.in character, and not Bulects to ‘isposi- aes e. - 
2 tion. under the agricultural, land laws, i a ae . 


ee have. 
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a .. ik the decision complained of, the Cominissioner found and held | oe : 
ok jin follows: | | oon ee nS ee ae 


The: prepondoranes: of the evidence, ‘considering the ‘pumber of. qitieeses ee . os ce 


their acquaintance withthe land, their experience as miners and prospectors, © ~:~ os 


the indications of. mineral: on. or near the land as: testified. to by them, establishes > oe 


=. that the. land, has: a prima facie. mineral character, having. a ‘prospective value. Bee. : 


a ~ for mineral, which is. greater than. oy other. value that the Jand is known. + bot ; 


- After a oie review of the testinal, the cece finds au - Pee 


‘this conclusion is amply. ite The decision appealed: from is : ae —— 
7 ‘therefore noty affirmed. ge ae | : - 


a 


"CENTRAL ‘PACIFIC RY. C0. 


“Motion ‘ter. . sehdaring Be départinental. deciaian: of : April 1, 1916, . oe 


3 45 L. D.; 25, denied by eat Assistant fs Recretary: Jones. Mey! 16, te 


1916, ou ee 


“Apr 10, 1916. ae . . ay — oe 
: ENLARGED ‘Héntusrinay — Dusen arvon Breet + OF. way. 


_ The approval of a ‘right of way under the act of ‘March. 8 1891, ose: not’ of 
~ itself prevent. a: designation of the. land. on application: for. enlarged home- 


stead entry under the act of March 4, 1915; and where it appears thatthe 
: applicant for entry will be able to comply with the requirement. of section 4. 


of the. enlarged. homestead ‘act as’ to the area to be cultivated, taking: the - 


gt entire area embraced in the application. into consideration, ‘notwithstanding it Ba 


the whole. or part. of certain. legal . subdivisions may be. ‘subject to a. right - 


: of way. for an irrigation reservoir, the entire. area. may be’ designated ; but: - a 


. . if it appear that it will.be impossible for the. applicant to comply. with the 
requirements as: to cultivation, the legal subdivisions subject. to the ight of 


way. rendering such cofipliance impossible. should be excluded. from the oo 


burg ‘ desteneHn, 


; J ONES, First Asitstant ‘Seoretard +: 


| a8 am in receipt. of your [Director of the Gesidalial Sutvey] Tee a 
- of March 15, 1916, requesting” instructions -as to. applications for oe. 
= the designation under the enlarged homestead act of lands containing 2 


7 : legal. subdivisions lying wholly. or in. part. aa the’ flowage Fine oe | - 
-~ of reservoir sites, for which easement has been granted. under act.of 


‘ i “March 8, 1891 (26 Stat., 1095), or for. whieh right of way has bee ae 
a acquired by construction. ‘Your: letter, i in. part, ‘states. as. follows: es 


‘When only. a comparatively émail portion of a legal: subdivision. is. flooded _ a 


ee ed is thereby to that extent. rendered unfit for agricultural purposes, the ~~ | = ‘ 
aa, Y remainder being | of a character a by t the provisions of. the e enlarged on eee 


Pi a 7 a ve 
ae 
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wae Jhomestead act. ‘as ; being ganject, to designation, ‘the praietice has been to recom a a 


= “mend such subdivision for designation. | ae ; 
- Where, however, ‘an entire legal subdivision “isted in ‘an Application, for: oe 


oe designation is, situated within the flowage from a reservoir for which easément | e 


on 7 has been granted. and the land: is periodically. flooded, it would appear that the. . 


ea : department 0s. without jurisdiction over it. In consequence. an: application subse- “a oo 


. ae : quently filed, involving the same tract, could. not ‘properly. be approved, 


‘From your letter I infer that the applications for. designation are 


ae 7 “those: filed. under the act. of March 4, 1915 (38 Stat., 1162), which . _ 
_.|.. further requires that the applicant must file in the proper local 
=e office his application to enter the land, accompanied | by a proper 


aa showing: as to: its coches together, with the peguler fees and 

| a commissions, == , 7 8 

. The act of March. 3, 1891 (26 Stat; 1095), in oe 18, an a ave 
cL right of way through the- ‘public lands fad reservations of the United. ~ 


os States toa canal or’ "ditch company. formed for the wpe of 3 irri- ; 


as ? to: the extent: ‘of the s emind ‘ocnuniea ‘by the water of the reservoir and: of the 
ae canal and its laterals, and fifty feet on each side of the marginal limits thereof. 


‘Section 19 requires. the filing ofa map, of the-canal or ditch and | 


| _-Feservoir within certain periods of time, and then provides that— 


y upon the approval thereof by the Secretary of the’ Interior the same shall be 


+ diction over such lands is not. entirely. accurate, and is in conflict with 
the decision .of. this Department i in Homer. E. ‘Brayton: (31 L. D., 
be, 864), wherein it was held that the approval of a map of a right of 
Wey for’ a canal, ditch, or reservoir, under the act of. March 8, 1891, 

does not vest in the applicant the title to the land covered i such 


wae : ment, subje ect to such right of way. 


aos . ; mately cultivate ‘one- “eighth of ‘the area embraced in. his: ‘entry. 


noted upon the plats in said office, and thereafter all such lands over which such: 
rights. of way. shall pass. shall be disposed of subject to such right of way... 


Under section’ ‘O1, the. canal or. ditch. ‘company is. authorized to 
occupy the right of way. solely for the. purpose of a canal or ditch, 
in so. far as S it may. be oceery ‘for. their cotistruttion; 1 maintenance 
and care. 

From a above, iti is lene that. fhe. act ae March 3, 1891, anaes 
ae merely. an easement, and does not affect: the fee, which is still left in 
the United States. ‘The act distinctly provides that lands over which 
a rights- of. way have been granted. shall be disposed of subject. to the 
right of way. Your. statement that the. Department has lost. juris- 


4 right, and the land: may, thereafter, be disposed of by the Govern- 


. The approval of the right of way, therefore, oes nge prevent, { in 
~ ‘itself, a. designation of the land under the act of March 4, 1915, 
_. supra. Section 4 of the enlarged homestead ‘act, of February 19, 
1909 (35. Stat.,. 639), as amended, requires: ‘that the entryman. ulti- 


“ 
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a 


aoe meus the. application. Betis you. disclose that’ ‘the: ‘applicant: for’: ee 

entry will. be able to. comply with the requirement as to cultivation, es 

- taking’ the entire area embraced in his application. into considera- =. : 
tion, notwithstanding. that the whole, or part, of certain legal sub-- 


divisions, may be subject to a right: of way for an irrigation reser- 


voir, the-entire. area may be designated. If the facts surrounding oe 

the : -application,. however;. disclose that it would be “impossible for 8h. 
- the applicant: for: entry to comply. with the. requirements as tocul- =. 
tivation, the legal. subdivisions subject to. the right of way rendering - Pa 

ey oe such compliance impossible should be excluded from the designation. oon 


SAN FRANCISCO COLLATERAL LOAN BANK. 


: Decided April ave 1916, 


| Ruparmens—Dzpostrs FOR ‘SURVEYS. 


. Claims’ for. moneys. deposited by individuals to: cover he cost oe! surveys in = 
7 “accor dance with the provisions. of sections 2401 and 2402, Revised Statutes, a 


“are. not: Subject to assignment, and the: > depositors only’ 8 are entitled to any - s 
: repayment of moneys sO deposited. aes 


7 Jonzs, First Assistant Secretary: eg We, : 
The San Francisco Collateral aan Bank, which, as assignee soft the 
triplicate’ deposit. certificates. mentioned below liad applied. for a 


refund of the several sums covered. by. such: certificates, has appealed. et 


from the decision of the Commissioner of the General Land Office a 


: denying repayment on. the grounds that’ the law provides, for a refund : 
in any event only “to the depositors, respectively,” and that any as- 

signment of such claims for tepayment is ely. prohibited by 
section 3477, Revised Statutes. _ . | | 
The: deposits involved: were made i in. the: years 1885 and 1886, with. 

the Assistant: ‘Treasurer. ‘of the United States, at San. Francisco, by . 
various settlers,-for' the’survey of certain designated townships’ in 


ae California,. pursuant to the provisions of section 2401, Revised Stat- 1 
S - utes. The following are the certificates here involved: : 


No. 188, J. W. Martin, 7. 22°S., R. 12.8, M.D. M, Cal., 12/28/85. $200, oo 


No. 184; J. W. Martin, T. 22 S., R. 12 E., M.D. M. Cal., 12/28/85-_--..--. 200.00. 

-. No, 192, Wm. Doyle, T. 25 S., R. 10 B., M.D. M. Cal., 12/26/85.__.-..-... 100.00° —- 

_» No. 215, Peter J. Hogan, T..24 N., R. 17 W., M.D. M. Cal., 1/30/86_____- 45.00 
“No. 216, Henry T. Balwin, T. 24 N., R. 16 W., M. D. M. Cal, 1/80/86_._. 11/01 
No, 217, James Emery, T. 15 N., R. 11 W., M. D. M. Cal., 1/30/86... 49.00 0 
~~ No, 218, Jane.Clements, 'T. 22 N., Ri 15 W., M. D. M. ‘Cal., 1/80/86__-.-. 80.00, 2 

No. 219, M: A. Burns; T, 22.\N.,.R. 14 W., M. D. M. Cal.; 1/80/86___ 2 AB 00> 203 8 

- ‘No. 220, John Burke, T. 24 N., R.12 W., M, D. M. Cal., 1/80/86..----_ «81.00 7 
No, 221, C. H. Viles, T. 20 N., R. 12 W., M: D. M. Cal., 1/30/86... 70..00° 


No, 222, H. Mahiman, T. 22 N., R. 17 W., M. D. M. Cal., 1/30/86___--s-_ 115.00 © 


No, 228, W. H, Cleary, T. 21.N., R. 15 W., M. D. M. Cal., 1/80/86... - 86.00... 
eo 2D, 224, ‘Peter Merle. T, 24 N., R.15-W., M. D. M. Cal., 1/30/86 137.00... 
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ae The centificntes ‘were endored in blank and: nae come. into the. ee 

. oe of the applicant bank. Claiming that. no portion of the . 

deposits were used‘in making the surveys of the respective townships, __ 
ao the bank has presented the certificates for: surrender and has. applied — 


E for the. refund of the deposits evidenced thereby. - os 
. The surveyor-general of California, in his letter of August 6, 1914, ? 


ae stated that the records in his office indicated that the deposits: were .. 
.. ~ made but reported. adversely. to the application for repayment. The 
Commissioner of the General Land Office, in his decision of August 


94,1914, recited that the records of his. office showed that: no part: 
_ of the moneys covered by these certificates were used m connection | 
_ with the surveys of the townships involved. a a 
The following are the statutes applicable i in this matter ¢ ae ie 
. Séction 2402, Revised: Statutes, which is derived. from the resolu- | 
tion of July. 1, 1864 (13 Stat., 414), reads.as follows: — 7 : 


The deposit of money in a proper United. States ‘depositor Y; under the provisions 
; of the. preceding section, shall be deemed an appr opriation’ of the sums so de- 
posited for the objects. contemplated . ‘by that section, and the. Secretary of the 
Treasury is authorized to cause the sums so deposited to be placed to the credit 
‘of the proper appr opriations ‘for. the surveying Service ; but any excesses in such ~ 
_ sums. over “and above the actual cost. of the surveys, comprising all expenses . 
 {neident thereto, for which they were aly, aa as shall be repald to the 
depositors, respectively, 


Section 3689, Revised § Statutes, i is in part as follows: : =e 


There. are appropriated, out: of. any moneys in the Treasury not othieewise 
_ g@ppropr iated, for the purposes. hereinafter specified, such sums as may be neces- . 

‘sary for. the same respectively, and stich appropr: lations. shall be deemed per- 

- manent annual appropriations. = ae ee. an we ee 

r se ae a a re con a 2 

“sDappaita by individuals for surveying public. lands: . ee 

‘Of the amount. deposited by individuals under the provisions ‘6 title: - “The 
Public Lands,” to. pay the ‘cost and. expenses incident to the Survey of lands, not: 


mineral. or reserved, upon which they have settled, any excess of the sums so. 


= E deposited, over and. above the actual cost of surveys, comprising all éxpenses - 


; incident thereto, for which they were sey, Pere to be. repaid the | 
: ‘depositors, respectively, 


Originally. section 2403, Revised Statites (taken os ne act. a 


: i March} 3, 1871, 16 Stat. 581), provided that. the. amount deposited by > | 
‘settlers. akiould go in pad payment for their lands situated in the. _ 
. townships, the surveying of which was paid for out of such deposits. 


= By the act of March 3, ‘1879 ee Stat. ee this section was gon ee : 


ae. sO as to read: 


Where settlers make ‘deposits in accordancé with the provisions of. section 


, ie ee hundred and one, the amounts so deposited shall go in part pay- 
i ment for their. lands situated in the townships, the sur veying of which is paid 
' for out of. such deposits or the certificates issued for such deposits may be. 


assigned by indorsement, and: be received in. payment: for any. public lands of. 
~ the, United. States entered by ‘settlers: under. the. ‘Preemption. and homestead " 
a ne of the United a Staten, and net otherwise. | | 
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"The act of August 4, 1889 (29 Stat., 827 , contains the following: ys 


“Provided. further, that no certificate issued- for ‘a. deposit: of money- for. thé 8 0" 


Zo “survey. of: lands ‘under -section twenty-four. hundred. and three of the Revised. ane eS 
- Statutes, and: the. act approved March third, eighteen. hundred and seventy- MinG.@. 


| améndatory thereof, ‘shall be received in payment for lands except. at the. ia 


 office'in which the lands surveyed for which the deposit. was. made are subject. a eee 
0 EO: entry,. and. not elsewhere; but this section shall not be. held to impair, preju- 9.5 ay ° es 
-. dice, or affect in any manner certificates issued. or deposits and contracts. made ee ee 


i under the pr ovisions of: said act prior to. the passage of this. act. 


, “The foregoing constituted the applicable provisions of the statutes a Ee 
in effect’ at the time these deposits were made and received. Said. eee 

section 2408,. Revised Statutes, was amended. by the: later act. of oo 
| —— 20, ‘1894 i Stat., feats so as to aoe that such a oe 


cates— 


may be ‘received by: fhe Goverament in “payment, for any "public lands of f the - - 
United States in the. States ~whiere ‘the poe veye were nade, entered. or to be. 
; entered under the laws thereof, | . 3 | 


‘Section 347 7; Revised Statutes, in , substance. piovided ‘hat all stains: | 


fers and assignments of any. ane upon the United States shall be | 
absolutely null and-void unless made after the allowance of such’ 


‘claim, the ascertainment of. the: amount due and. the'4 issuance ofa. 7 


~ warrant for the payment thereof. | pe 
. The. Commissioner | on August 24, 1914, held that: under ‘he law 
the applicant: was not entitled toa refund. ‘of these- deposits, but that 
the certificates were available under the act of. August 7, 1882, SUpTA, 
~ for the full amount of such-deposits for the. reason that no portion of 
the same had been paid to the original depositors. _ < 
~The applicant upon appeal contends: that the Canimniscionar’s s con- 
- clusion denying’ a refund is in error, and that in any event repay-  ~ 
- ment is warranted-under section 2 of the act of March 26, 1908 608 me 
~ Stat. 48), which i is as follows: | : | . 


“Phat in all. cases where it shall. appear. ‘to the. satisfaction of the Secretary,” pore 


of the Interior that any person has. heretofore or Shall hereafter make any... nauitee 
8 payments to the United States: under the public. land. laws in excess of. the 


- amount he was lawfully required-to. pay under such laws, such (excess. shall. . .< | 
% be’ ‘repaid to. such. person or. to his legal representative, | | 1a ba 


| - This case being: an important one and presenting naval oe ap ae, 
. which had not theretofore been decided, the record was on. December = 
_. 8, 1914, submitted tothe Comptroller. of the Treasury for his consid- . 
evation with a request for an opinion. ‘That opinion was rendered .. 


saute December 14, 1914 (21 Comp. Dec. , 386), and the conclusion. reached ce 


: was adverse to oe In the « course of his opinion: the > Comp- pag 
ee troller said: : Sore : | | | 


While the fund ‘arising from. these deposits iis feeanGatly been designated - : : A, . = 
as a “trust fund,’ ” that: is a misnomer. it is a.“ epoca! fond. "and has always: ee epee 


ae 
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| pS been” SO “Fegiivdied, ‘though fot SO :aonominaiea: “For: a “distinction ae 


trust funds and special funds. see 14 Gomp.. Dec., 361, and 45 MS. Comp.- Dee. ~ ae 


1929,’ June 18, 1908.) 


That these. deposits do. not. constitute a trust fund 3 is  eraancsd: by the fact ae 


that’ the Secretary of the Treasury was expressly, authorized to place. then eo 


| Fo 10 the credit of the proper appropriations for the surveying service,” thereby. si : 


: making them. available for public. expenditures. This. is. further evidenced ee 


age. ‘the provision in section 3689, Revised Statutes. Scae 


When a ‘settler makes: a deposit | under the provisions. of. ‘the ‘above laws ‘he ; | 
_ relinquishes all. right, title, and interest in the particular. moneys. deposited = 


ice and: acquires in return therefor the right | to have the township surveyed ‘at 


Government. expense and the right to, file a claim for the amount of any eXCeSS . : 
: of the deposit over | and above. the cost. to the ‘Government. of the survey, . 


ae, including all. expenses incident thereto. . The. cdaim for: this. excess is not. a. 
rae charge against the moneys deposited, but a claim against the. United States 


payable out of the appropriation made under authority of section 3689,- Revised — 
- Statutes, supra. The certificate of deposit: does not. fix the amount: of. the 
. settler’s claim for refund. It is not even. prima_ facie evidence that he -has a 
valid claim. His right. to a refund can be determined only after an examination 

of the. records as to the expenses. actually incurred by the Government incident 
to the making of the survey on account of which the deposit was made, and 

when the amount due on the: claim is determined it is payable from funds .ap- 
propriated by Congress for that: purpose as above set:forth. In view of these 
facts. it. must be held that these. claims for. repayment of the excess of deposits 
are claims “ upon the United | States 2 ‘within the meaning of the. provisions ‘of 
section 83477, Revised Statutes, declaring null and void all transfers and assign- 


ments of such claims unless made and executed in .the manner therein pro- 


- vided and | after allowance, ascertainment of amount oe and issuance OF 
; warrant. mt | / : ; 
In so far as the lneresta of. the depositor are concerned it is , immaterial from 
what fund. the Government pays for the surveying on. account of which the . 
deposit was made or for what RUEDOES the Government uses the moneye de- 
posited, 
-. ..None of the original desosevee io: aaa the certificates’ now anes considera- 
tion were issued would have. any valid. claim for refundment unless the amount, 
of his deposit. exceeded the: cost: of survey, including all expenses. incident 
a ‘thereto ; and the transfer or assignment of such claims as. said depostiors mye 
have is prohibited, as hereinbéfore stated... 3. | : 
“" This’ is, the. construction uniformly placed on this provision ie fin officers - 
; charged with. its administration. (See. particularly paragraphs 29 and 33 of 


| - the cireular of June 24, 1885, 3 tL D., 599, in, effect at the time these deposits ee 


were made. ) 7 
Section 2 of the. act of March 26, 1908 (35 Stat., | 48), has no application ns 


this ease. 


te ‘The question submitted is answered in the negative. 


- In view.of the reasons advanced and.-the conclusion cached ty a 7 


Comptroller, there remains but little to be said. The Department is 


| of the opinion that-section 2 of the act of March 96, 1908, supra, eo 


- can have no application in: this matter. “These. survey cicposte are 
authorized and controlled by particular and specific statutes appli- 
cable to them oe Said act of pp! 96, 1908, in section - 1, ee 


: é 


‘Raawias AND fe ee : 


- 


aa a ae :. _ DECISIONS RELATING | TO ‘THE. PUBLIC ‘LANDS. _ OO ae 


= ae for the repay cet of Se moneys ae cominissions: paid ey 2 
under any public land Jaws, under any application to make any = 
filing, location, selection, entry, or proof, where the application,” pee 

_ entry or proof has been rejected and where there is no- fraud. or aa ee 

. attempted fraud. Section 2 prescribes that repayment of excess. ~~ 
_. moneys may be made where. any payments to the United States under 2 
‘the public land laws in excess of the amount lawfully required have 
been made. Section 3 declares that the Commissioner shall ascertain 

_ the amount of any “excess moneys, purchase moneys, or commis-. 
2% sions,’ 7 and that. the ‘Secretary shall at once. certify such amounts. to 

the Secretary of the Treasury for payment. The excess Moneys con- oat 
on templated by sections 2 and 3 are obviously moneys of thesame class =~ 
as those for which repayment is provided i in section 1, that.isto say, - 
excess amounts of any moneys paid in connection with any applicae 
“tion to make any filings, ete. It. follows that’ this act has no eepeney. co 
tion to these survey deposits. ye 
~. The judgment of the Commissioner denying repayment is correet on 
7 and 1 is cs afr med, : | 


— LT 


"perms FOR DESIGNATION UNDER ENLARGED ) HOMESTEAD | 


| ACT. | 
ee Insravovi0Ns. - 
| [No 469.1 
aa  Derarracen’r OF THE Then. 


GENERAL Lanp Orrrex, a 
| Washington, D. ¢. rues 11, 1916. 


United States Land Offices, Apicona. California, Coleraine, ii idaho, ae 

_ Kansas, Montana, Nevada, New Mexico, North Dakota, ‘Ore- - 
gon, South Dakota, U tah, Ww ashington, ad Wyoming. a 
SSae: Paragraph 6 of the instructions of April 17, 1915. (44 L. D. ae 


68), under the act of March 4, 1915 — (88. Stat., 1162), is hereby oe 


Pa amended so as to read as follows: 


6. Where designation is. made ofall the land involved you will, ne ae 
: ee it becomes effective, place the entry of record. | me ek 
-_» “Where the Geological. Survey advises this. office that it is ciabie fa 
ge ‘to classify the land, or some part: thereof, as subject to designation, . re aes 
» this office will, through the proper local ied: office, furnish:the appli- = 
-eant with a copy of the Survey’s report, and will allow him. thirty eee 

., days within which to file response. At the applicant’s option,. Hees 
may either appeal from the finding to the Secretary of the: Interior, _ he 
: alleging errors of law, or*he may: present further showing aS 2 > the cn oe 
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: facts, ee | by such Saale as is Paced: tending to ce —_ 


prove the adverse conclusion reached by the Survey. | - 
Such appeal or response, if filed, will be forwarded by you 7 _ 
a thie: office, whence it will be transmitted to the Geological Survey 
- for further consideration. That bureau will consider. the evidence 


| submitted- and, if it warrants such action, will. recommend designa- ee 
tion of the lind« OF, if its: eonclusion be att: adverse, will transmit 


_ _ the record to the Secretary with. report. The case will. thereafter be 


- -eonsidered -as- having the status. or an appeal pending before. eo : 
of Secretary’ s office. . : 2 
In cases where the applicant fails to furnish a showing, or to. - 


eae: ‘appeal from the order of this office requiring him to furnish it, 
within the thirty days. limited, or where the Secretary. refuses desig- e 
nation, final action will be taken, and the case closed, by this office, 


. on the basis of the. designations mee may ‘have: been theretofore | 

“Very respectfully, ; a4 ees 
: Cray Tatnman, 

—-- Commissioner. 

eet April 11, 1916: a, 

_ANDRIEUS A. Jowss, | é 

| mM inst Assistant t Secretary. 


a 
. 


‘SHREFFLER Vv. /SMELCER, 
Decided April 12, 1916. 


ENLARGED Hoiestman—Conpticrine. APPLICATIONS. . 
| An application to make second entry filed under the sbigeoan homestead. act 
—, afor _undesignated land and showing.prima facie that the land is subject to — 


ne entry under said act, which application is suspended to allow the. applicant tae 


-. to file petition for designation and to.furnish evidence of his qualifications 
to make Second: entry, segregates the land during the period of euapensnn 
2 against al subsequently filed application: | : 


7 Jc ONES, First Assistant Secretary: . , 
Benjamin FF. ‘Smelcer appealed- from. decision of Neves 30, 


1915, involving: conflict in part between his application under the. ee 


~ Gulaceed homestead. act of February 19, 1909. (35 Stat., 639), and ~ - 


2. one made by Ferdanand Shreffler under the sixth section of the act | 
of March 2, 1889. (25 Stat., 854). | o. 

. The facts are that at 10 a. m. on May 15, 1915, Siveicer ee to | 

ee ees andi entry. under the cnet eee Rome tend act fon lots 2, 8, and 4, ~ 
$4 NE, band S. 4 NW. 4, Sec. 1, T. 11 S., R. 44 E., and SE. 1 SE. g ote 
Sse: 35, T. 10 S., R. 44 Bi, containing 319.64 “acres, Ta paar | 
aes Oregon, | | 
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ke dhe time i ee application ¥ was. filed, the nd in ‘See. 35. a ee 


eins subject to. entry, but that in. Sec. 1 had not been designated. is 
_ The local officers. Suspended said ‘application pending, the. filing by) 


 Smelcer of a petition for designation of the land in Sec. 1 under the ~ 


. enlarged homestead -act and also a showing as to his qualifications to ge 


make second homestead entry under the act. of September 5, 1914 ~ ao 


a (38 Stat., 712). At 10:30 a. m. on the same day, May 15, 1915, dae eae 
cae Shreffler applied to make homestead. entry under Sec. 2289, Revised. he oars 


- Statutes, for lot 3 and S. 4 NW. 4, Sec. 1, T. 11 S., R. 44 E., contain- . : - i 
ing 119:88 acres, as an aagitional entry under the act. of Mar Ch: Bye 


ze 1889, he having. perfected. an aut for 40 - acres. _ The rc officers 


allowed. the application. 


- At 12 o’clock on the samé day, May 15, 1915, Stele filed Sabon a oa 
for designation of the land in Sec. 1 under the enlarged homestead ©  . > 
act, and on May 25; 1915, a showing: as to his 3 qualifications, to ae ae 


: second homestead entry. ge 4 
It appears from a report of the inet bfficers tat owing to the 


large number of persons in their office who had to be served on the > 
“morning in question, the conflict between the applications of Smelcer.. - 


and Shreffler was not discovered until the time came for putting 


said applications of record. . At that time Shr effler had left the office, 


and. attempt was at: once made to find him for the. purpose of calling 


his: attention to the conflict. The attempt “was not. immediately oe 

successful, but. after. the lunch ‘hour he was found and brought to. - ~ 

the office, where the circumstances of the mistake were explained to. _ 
him. He was told that his application would. have to be suspended, 
owing to Smelcer’s | prior application which segregated the land, = 


and that, in the event of the denial of Smelcer’ s application, that 


3 of Shrefiler would then be allowed in the absence of other. objection. Pa ee : 


_ The latter, however, was unwilling 1 to accept this. view of the situa- 


tion, and he appealed to the General Land Office, where Smelcer’s ae, 


‘i: eapolicatign as to the land.in conflict was 8 held for rejection; and that ae 
of Shrefiler for allowance. a pre 

- It‘is provided in the enlarged Weineciend’ act. of February. 19, 1909, fa 

_ similar language being used in the amendatory act of June 13, 1019 = ; 
(87 Stat., 182), “ that no lands shall be subject to entry cinder the 


‘ = F provisions of this act. until such lands shall have been designated by >. 
-.-. the Secretary of the Interior as not being, in his opinion, susceptible ee fe 


of: successful irrigation at. a. reasonable cost ‘from ay known source a ce oe 


= of water supply.” 


The act of March 4, 1915 (38 Stat. 1162), amendatory ¢ of the act 2 
ee coe February. 19, 1909, provides: | 


“That where any person ‘qualified to make entry under the provisions of fis she pee 


of February nineteenth, . ninéteen hundred and nine, and .Acts’ amendatory ae ar 
ons -thereot and supplements thereto,. shall make . appen to enter eae the uae Po ee 


ty Wags 
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- S provisions of said Acts any unappropriated. public land in any ‘State affected 


thereby which has not been designated as subject to entry under the Act (pro- . 
_ vided said application is accompanied and supported by properly corroborated 


affidavit of: the. applicant in duplicate, showing prima. facie that the land ap- 
".. plied. for is of the character contemplated by said Acts), such application, | 
together with the regular ‘fees and commissions, shall be - received by the 7 


_ register - dnd receiver of the land district in which. said land is located, and 
suspended until it shall have been determined by the Secretary of the Interior 
whether said land is actually of that character; that during such suspension — 
the jJand: described ‘in said. ‘application. shall be segregated by the said register | 
and receiver and not subject to entry until the case is disposed of; and if it 


shall be determined. that such land is of. the character contemplated by the said — 2 


_ Acts, then. such application shall be: allowed ; otherwise it shall be ejected, 2 
subject to appeal. ae . ‘ re 
In Smelcer’ S application. and affidavit to entér the land above de- 
scribed under the act of February 19,1909, filed at 10 a. m. on May | 
. 15, 1915, it was stated among other things, that he had previously ' 


, _ niade entry under the homestead laws which he relinquished without 


compensation. It was also stated that said lands were “not sus- 


pe ceptible of successful irrigation: ata ‘reasonable cost. from ¢ any known 


source of water supply. ” These statements were duly corroborated 
by the affidavit of two witnesses. A prima facie. showing was, thus 
~-made that the lands applied for by Smelcer were subject to entry 
under the enlarged homestead act. -So that. while the showing made 
was not literally in. accordance with the requirements of the act of 
| March 4, 1915; 1t was nevertheless sufficient to entitle him to the right 
to have his application. accepted and suspended for .the purpose of 


 cguring defects therein by way of amendment. The record shows that: | 


within two hours from the time he applied to enter. the land in ques- 
| tion he filed a formal “ petition for designation ” of said land under. 


the enlarged homestead act and within a reasonably short time there-. 


after.a showing as to his qualifications to make second homestead. 
entry. The land in Sec. 1 was designated September 16, 1915, as 
. being subject to entry under-the enlarged homestead act, the designa- | 


: ~ tion becoming effective November 10, 1915. Ae 
The instructions of April 17, 1915 (44 Li D.. , 68),: a eee the . 


7 act of March 4, 1915, allowing preference right of entry to a person ~ | 
on whose petition rece is désignated under the enlarged. homestead | 
act, provides, among other things: - fae 


In every case where there is now pending an apRieAtion for original or addi- 


wn - . tional entry under the enlarged homestead act, not allowable because part or all : | 
. of the land has not: been designated, you will promptly advise the applicant of 


‘ the passage of the act of March.4, 1915, forwarding a copy of these instructions, 


- and allowing. hima 30 days after notice within which to furnish. the: required 
corroborated affidavit in duplicate. 


‘While Smelcer’ S. application was not pantie at he hates fae : 


| instructions were issued, yet it was made within a comparatively a HT 


ae aes - DROISIONS RELATING TO THE PUBLIC LANDS, ee eee 


- short fe: thereafter: At any rate, said instructions. ‘ontaind. a s ee 
- recognition of the fact that an application under the enlar ged home- fy eS 


stead act does not necessarily have to‘be complete in every respect in 


7 ee | order to segregate the land as against a subsequently filed applicas- — 
_ tion. It is a fair deduction from the facts of this‘case that but for ~ 


the mistake or oversight of the local officers, they would not have. eee 


. allowed Shreffler’s application and would have accepted the same - 


Seas only for the purpose of suspending it to await the final disposition of se at . 
or Smelcer’é $ application. ' Besides, granting that. it was the duty of 
said officers to reject. Smnelcer’s application when presented, inasmuch 


- 7 as it was not rejected, but on the contrary was accepted and placed Me ee 


: _ of record, there was no reason why the defects therein could not have ee 


been cured even in the: presence of an adverse claim. . 


The enlarged homestead act is a part of the general provisions Sot 
the homestead laws and as such is subject to the practice, regulations, os 
and decisions applicable under said laws. The principles announced | - 


herein find support in the cases of McCormick ». ‘Barclay, 91.1%. D., : 
60; Walk v. Beaty, 26 L. D., 54; Neff v. Snider, 26 L. D., 3893 Sneek. 
0; Behar, oT I. D., 557; Lainsford. v. Nabors, 28 L. D., 3: ‘Jann v. 
Nilteson: 98 L. D., B33; , Spalding v, Hake, 384. D., BAL and ee v. 
- Northern Pacific Ry. Co. 41 L. D., 316. 
— The decision of the General ae Office Heat is es aeed 
Shreffler’s application is rejected, and Smelcer will be: allowed to. 
| cope his ooh A in the absence of other objection. | 


——_ ae 


NORTHERN PACIFIC | RY. co v. STATE OF IDAHO. 
a ; Decided Aprit 12, 1916. 


ere INDEMNITY Srreorion—_Paivenence hier OF. STATE. 


| A railroad indemnity selection filed during the preference right. period of 
sixty days from the date of the filing of the township plat. accorded. the ae 
State by the act of August 18, 1894, within which to make selection, should’ © 
~ -not be. rejected but received. and held suspended. until final adjudication a = 


of the rights ‘of the State under any selection filed: BY it Urn: the PE efer-. 
“= ence. right period. | a: | 


oo Se ONES, , First Assistant Searetary:: 


hia is an appeal by-the Northern Pacific Railway Caneany: from 


' a. decision of the. Commissioner of the General Land Office, dated oe te 
June 27, 1910, rejecting its indemnity selection No. 02483, filed June. ees 
_ — at. an d’Alene, Idaho, for the SW. 4+ SW. 4 , Sec. 1, SE. 4 i ae 
ae dec, 3; SW.4 NE. ae and 4, 8. LNW. 4 SW. 4 , W.4 SE, ON Vea 
a ae 53 N. 3 4, See. 11; B. 3 SW. 4, lots 3 and 4, "Sec. 3, a, 4B N, is 
. R. 4 E. ey 


a BBC ; “pndrs1ONs RELATING TO THE PUBLIC LANDS, .. iro. =e 


"The: liver company’ S selection was filed the. same ae as the. > 


- township plat of survey. July 30, 1909, the State of Idaho filed aoe 


indemnity school land selections Nos. 02685, 02694, 02709, and 02710, 


| --embracing the above. lands, claiming a preference right under the 
act of August 18, 1894. (28 Stat., 894), which selections were allowed 


coe by the register’ in recelver, “August 19, 1909. The railway com-~ oe 


 pany’s selection was rejected by. the registér and receiver, for conflict - 


. with the State selections; September | 20, 1909, their action being 


affirmed by the Commissioner i in the decision now under 1 review. The PP ae 


: Commissioner held in his decision as follows: 


ar . Under the acts of March 3, 1898 (27 stat., 393), net Rope 18, 1894, tape aa 


the State had a preference right for Sixty days after the filing of the township 
plat, and it presented a application to. Select. the lands in conflict within. the 


o> preference. right period. 


Without passing upon. the question as to the validity of the pase: assigned by 
the State. for. said indemnity selections, it may. be said that the lands were not 
subject ‘to the company’s selection ‘until such time as the claim. of the State a 
shall have been adversely. disposed of. i 


Notice of the Commissioner’s decision. was given ‘the uileae com-| 


pany by ordinary mail to its local counsel in Washington. An ap- _ fe 


peal was filed by them August 31; 1910, due service of notice being 
transmitted to the State of idaho by. registered mail. The State, 
| however, has taken no action. In the appeal it-was contended that. 


_ the action of the Commissioner was erroneous in rejecting. the com- 


pany’s ‘selection, but that-it should have been suspended subject to. 
the State’s right of selection. On September 21, 1910, the Commis- 
sioner returned the appeal, holding that it had not been filed in time. 
By letter of September 23, 1910, counsel for the railway company 
stated that they had not ne notice of the Commissioner’s action | 


until July 1, 1910, and. that, therefore, the appeal had been ‘filed in - 

time, and also requested that the matter be held in abeyance pending 
- action upon a similar.case then pending before the Commissioner: 

— No: further action was taken by. the Commissioner until December. . °- 

- .14, 1915, when he transmitted the case’ to the Department, calling iE 

at -gttention to the above state of the record. - ae as 

There is no evidence. of service in the ae ‘upon the Northern — se 


Pacific Railway Company, and the only evidence as to the time . 
thereof i is the statement of its counsel. Such statement. must, there- 


~ ~~ - fore; be accepted, and under it the appeal was filed in time. Under : a 
- the Rules of Practice of June 26,.1901 (31 L. D., 527), i in effect at - — 


that time, notice of appeal under Rule 86 must be filed in the Gen- 


eral Land: Office within sixty ‘days from the date of the service of °. Pe 


| notice of the decision. Under Rule 97 in case of notice to resident 


Ss attorneys one day additional was allowed for the transmission of : 


a notice and oe by mail. ‘Under these rules the ea was ee — 
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a. 


within ‘he proper Sais The. case tien pending ree the Com- oe 
_— niissioner of the General Land Office, and stated to be’ similar to the. Boe 
~ present one, has. been. identified as that of: the State of Idaho. Wes eS 
Northern Pacific Railway Company (42 L. D., 118-124), involving = 
lands in T. 42 N., R. 4 E.. However, as the eocerd pertaining to 
* 2ahe State’s: pelection®: is not before the Department, nor any fall 2.0: 
statement of facts concerning them, it-can not now be determined. ere es 


7 whether the two cases are: alike’ in their facts. 


-» The act of March. 3, 1893, ‘supra, gave. the State of Idaho, a prefer- co 

, ence: right over any person or corporation to select lands fora period = 
- of sixty days after they had been surveyed and duly declared tobe = > 
subject to selection “and entry under the general land laws of the: 


‘United States. The act of. August 18, 1894, authorized the Governor 


of the State of Idaho to apply for ive: survey of an ‘unsurveyed town- is 


ae ship with a view to satisfying the State’ Ss —— land ee and the - = 8 
~ ‘provides that such lands— | | 


- shall be reserved upon the filing of. the application for survey Pee any adverse a.’ 


aaa appropriation by settlement or otherwise except under rights that may be’ found oe 


to exist of prior inception, for a period to. extend from such application for ne oe" 


. survey until. the: expiration of sixty days. from the date of the filing of the town- | 


re ‘ship plat of survey. in the proper district land office, during which. period of oo. 


| sixty days: ‘the. State - may select: any of such Eee not embraced in any reve ar 
‘ adverse claim, - - a : 


- ~The act. then Srohaes that the Governor must publish notice. cof : 4 oe 
~~ such applications for survey and of— Ba - 


- : | the exclusive right of: selection by. ‘thie State fon. the aforesaid period of acy wait 


days as herein provided for; and: after. the: expiration. of such period of sixty 


aft 7 days any lands which may. remain unselected by the State, and. not otherwise _ 


_ appropriated according to law, shall be a to Sistosa! under Beneray laws ret 
‘as other public lands. | - | : cae 


4 The Commissioner of. the cai Taad Office 3 is alee mend: (Oy 

_ give notice immediately of the reservation of any ‘township or town-- 0 
_\ ships:to the local land office in which the: land is putea of. the eS ite dP 
een drawal of ‘such’ township or townships. ee 
_ ‘Taking. the.two. acts together it is clear that ines purpose was to teen 
~ gecure to the State the period of sixty days within which the. State -- 


| - should have a right to select. the land superior to all others. ‘The act 


of March. 3, 1893, speaks of ‘this as a preference. right. The actof 
a August 18, 1894, directs that the. land shall be nesorved : ‘from any: re 
-  -advérse appropriation.” , | — ce 
ier: In the present case the selection filed by. the ies company 1 Was 20 
fies first ; in time and it was then unknown whether the State would exer- 

> @ise‘ its right or not. The rights of the State are fully protected by . eee? 

_.. suspending the railway company’s selection until the State selections . 
; Rave been fully edjudicned: Should the State. have failed to make xe Vee 
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ha proper Saison ee: is no reason oma why the railway com: ee, 


--pany’s selection, if otherwise valid, may not be allowed.. 


_ The decision of the Commissioner’ is accordingly reversed and. ‘the 


on matter remanded with instructions to immediately proceed with the 


adjudication of the State selections, having’ in mind the principles 


oe laid down by this Department in State of. Idaho v. Northern Pacific ae 
Railway Company (42 Li D., 118), and Thorpe .eé al. v. State of © 


Idaho (48 L. D., 168), ‘avelwiie: lands in Ts. 44 N., Rs. 2 and 3 E., 


< should it. be. er that such: principles: are applicable ‘to the facts'1 - | 


- this particular matter, and to.hold the railway. company’s selection . 
7 ee eure Py final determination of pe Bea selections. 


Cate need 


MINNESOTA DRAINAGE  LAWS—ACT OF MAY 20, 1908, 
= Crrounar, | 
> [No. 470. | 


| Derarramnr OF THE Ivrertor, 
| Genera Lanp Orrice, 
7 | ze _ Washington, dD. C. ia Lb, 1916. 
Recires-s AND ) Reonivmis, | 
Cass Lake, Crookston, and Duluth, Mi inn. 


‘Sirs: The instructions contained in ‘Ciseilae No. O34, approved a 
‘April 24, 1913. (42 L. D., 104), | issued under the act of May 90, 1908 — 
(85 Stat., 169), known as the Volstead. Act, are —, revised and | 
amended a read as follows: 
1. All public lands in the State of hannedoa which are nigel to 
entry, and entered lands for which no final certificates have issued, 
_ are by said. act made. subject, to the State drainage laws to the same 
extent and in the same manner in which lands of like character held 
in private ownership are or may be subject to said laws. _ ey 
9, The provisions of the act do not extend the Minnesota nage 
laws to entered lands for which’ final certificates have issued, : Lands. . 


2 


allotted or. reserved: for Indians, or reserved for any other purpose, 


are not subject to the. provisions of the act; nor are Chippewa lands 
classified as “pine. lands,”: until the same fice been opened to entry. 
3. The lands are assessed under the State drainage laws by the 


7 designated ‘officials of the counties in’ which the lands are located. 
oo The county auditor is required to. file in the office of register of 
deeds a statement showing. the drainage charges,. and such. charges * 
‘area lien upon. the land from the date-of the filing of such statement; = 
and bear interest at the rate of 6 per cent per annum until paid. 
. Certified lists showing the‘amount of the charges assessed against 


aca smallest legal subdivision are required by ee act to be furnished .” 


” 
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. the register cae receiver of the district in, ee the oe are ig. 


cated as soon as the charges are assessed. It is the duty of the dis- : 7 
_ trict land officers to compare said lists with the records of. their 


“ea office, and if any. charges. are assessed against land which isnot. sub-| -F come 


ject. to the State drainage laws, ‘such as.those mentioned. in regula-— a 


~ tion 2, they will promptly notify the county auditor. thereof, and fades oa 


ra vise him that the lands-are not subject. to sale thereunder. a3 of 4 eee 
4. The char ges against the Government lands subject: thereto may, 


_ es section: 3 of the act, be enforced. by a sale of the lands by — ¢ ogee 


the State in the same manner and under the same proceedings: AS 
~~ such charges would be enforced against lands held in ‘private owner- 9 
ship. ‘These sales are. held by the auditors of the counties. In which > . 

- the lands are: located, in: accordance. with the public notice. given by foe 


: him, beginning on he second Monday i in May. of each year. 


_ 5. Purchasers of unentered lands at such sales by the State: hay os a ee 
90 days from. the date of sale within which to pay: to the receiver of — 


the proper district. land office the minimum price of $1.25 per acre, of | 
such other priceas may have been fixed by-law for such lands, together. 


with the usual fees.and commissions, both original and final, char ged 7 


in entry of like lands. under the homestead laws, and make entry in 
accordance with section 5 of the act and these yegulations. _ 

6. Unless the. purchasers of unentered lands_ make such. entry 
within 90: days, any other qualified person may pay to the proper 
receiver of the land office the unpaid fees, commissions, and purchase 
price, and the sum at. which the land was sold for drainage charges, 


including any excess, and if bid in by the State interest at the rate 


of 7 per cent. Be annum from the date of sale, and make entry for 
- the land. ~ | 


tL Purchasers er ‘aiivatented Tende shall hive the ight to oes 
entry for the lands within 90.days. after the period of: redemption — 
- fixed in the State laws has expired, there having been no redemption < 


“Ze by the entryman, upon paying to the receiver the fees and commis- 


a sions and ae price of ‘the land, less. any amount paid by: the — : os 


man. ee: 
68 ‘Unless ‘he: waphased of entered but. unpatented yada rs _ 


| entry i in accordance with the preceding paragraph any other. qualified 7 : 


Soa person may make the required payments, as specified in said para- ae oes 


; graph, and make entry for the land. 


9 Ita homestead entry, after the land covened théreby ie been ae da 
| sold for delinquent. taxes, should be subsequently relinquished or. te 

~ canceled prior.to the expiration of the period of redemption, the 
purchaser at the tax sale, if the taxes have not been redeemed, Wilh. 

have the preference right’ for 80° days after due notice- of ‘the can- 


“3 cellation or. relinquishment of ‘the entry, to file an application to 


oe _ purchase the land without having to wait until the expiration of the | 


a 


Pie a . - pROISIONS RELATING tO THE PUBLIC } LANDS. — Pe | “tye. 


| * period | of. ae sions Such right § is given to the. metal purchaser : “aga 
.. only if the land has not’ been redeemed. This right to purchase is 
not given to the homestead entryman who eee the land to be ae 


| sold for taxes and then relinquished the same. 


s 10. In addition to the payments mentioned in the eoresoine para- 7 
- graphs, entrymen, for lands i in the former Red. Lake Reservation are .— 
- ~. also required to pay the sum of 3 cents per’ acre, as required by see-> 
tion 8 of the act of May 20, 1908. The price of thé land under-said 
act of 1908 is not affected by the provisions of the free- pomcscage act 


+ of May 17, 1900 (81 Stat., 179). 


aba, ms the: sale of Tineniered innae by the Sisic: should ches be 


oi paid any excess over. and. above the drainage charges due, the excess 


amount shall be-paid to the receiver before patent is. issued. In the. 7 


- case of unpatented lands the excess shall be paid to the proper county 2 


official: for the benefit of and payment to the entryman for-the land. — 
“12. When the drainage charges are paid at the district land office 2 


The receiver to whom.the money was paid. shall transmit to the treas- 
- urer of the county where the land is situated the amount for which 


the land was sold at the sale for drainage charges, together. with the 


interest paid thereon, if any, less any sum in excess of what may be _ 


| ~ due for such dr ainage charges if the. land when sold. was unentered. 


_ If the lands are Indian lands. you will deposit the price paid for . 

‘the. land to the-credit of the appropriate. Indian fund, either Red 

Lake, where the lands. were opened. under the act of F ebruary 20, 
1904, (33 ‘Stat. , 46), or Chippewa, as to all other Indian lands. ‘The 

~* 8 cents per acre drainage charge should all be deposited to the credit: 
-of the Chippewa permanent fund, ‘as the same is intended to re- 

| ‘imburse the Chippewa fund for appropriations made therefrom to’ 

pay the. expense of preliminary drainage s Surrey of former Red Lake 


~ Jands. 


18.. Purchasers of land "ander: ie act in question : are. hae to — 


~ have the qualifications | of a homestead entryman, and not more'than ..- — 

160 acres can be sold to any one purchaser. The tracts must be'en- ~~ 

=. . ‘tered. by. legal. subdivisions, but. ney need not be. cgeepnones or. in a 
a one body. 


14..A person ihe. has maade F Hudene entry for 160 acres has : 


'". exhausted his homestead right, unless his right is: restored by act of 
~. Congress. He will not be permitted to relinquish an existing home- 
. stead entry and make entry under: the Minnesota drainage laws, un- | 
-. less it can be satisfactorily established that he made. his howisstend a a 
- * entry in good-faith for the purpose of securing a home; that he has ee 
_ ~~ honestly endeavored to comply with the homestead. i. Thats Ret semncaemng 
assessed for drainage, that hé has paid the drainage charges qe oe 
. the relinquished entry, and is entitled by law to make a second home- 
stead entry. A person who makes a. : homestead entry for land adver- eo 
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as tised tbe sale for ah ge chintges will. not he perinitted; unless he | Ss wee 


circumstances. be exceptional, to file.a relinquishment. of his entry — oe 


and ta make an entry under the Volstead Act. The showing re- 


. quired to be made must be in the: form of the entryman’s affidavit, ee 


es i corroborated. by two aco which you will forward to this office _ oe 


for instructions. | i eee 
15. An, additional entry may be ne on an - amount slice ao ae 


: a riot exceed 160° acres, including that. previously entered,, provided» Pa oe 


that this previous entry did not, exhaust his homestead ight. in other a 


3 words, he may purchase such amount as. he might. then have entered 


Ae under ‘the homestead laws, and without regard to the location of the =. 
~ Jand- previously. entered. He need not necessarily. have submitted 
~~ - proof on his original entry in order to be entitléd to exercise his addi- aor 


ee tional homestead. right under the act of May 20, 1908.. 


—. © 16. The amount of land. which may be purchased by any: ae oy, : pee : 
fe will be affected by the provision. in the act of August 30, 1890°(26 =. 5 


a ‘Stat., 391), limiting the amount. of land to which title may be ac- 


- quired“ by any one: ie under. the. agricultural, public land. Jaws .%, i 


to 820 acres. i & 
17. ae who. are ‘the. owners nn more ‘than. 160. acres are oa 


: “qualified to make a homestead entry in the State of Minnesota and — 


a therefore. would not be qualified to. purchase land at a sale of lands” oe 


under said act of May 20, 1908. It is held. by the department that . oo 


eos oa person purchasing land under a contract giving him right to ac-~ ve 


; quire title, acquisition of which depends only on his own perform- : a 2 aes 
ance or, default, is owner of such land and proprietor of it within. 2° 8 -.° 


tg the méaning aa. intent of section 2289, United States. Revised Stat. Loe 


rites. (See cases of Smith e Longpre, ees i D., 226, and Boyce Coa a . . 


, Burnett, 16 L. D., 562.) 7 D 
18. Purchasers ‘at’ any sale by the Stats under the act. may ie 


: their purchases by agent or attorney to the extent permitted by the 
-. State drainage laws of sales of lands held i in private. ownership. ee 
19. Affidavits as to qualifications or as to the status of lands Which" Joc. 

| may, be required of: purchasers under these regulations may be exe-. . Ste 
cuted before an, officer authorized to administer oaths in homestead. °° 

‘eases. The affidavit as to the nonsaline character of the land can = 

“not be made on information and belief. This affidavit, however, = 


- may be made by a reliable party who has actual Imowledge of the on. 


7... +. facts. (See case of Mendenhall v. Howell e¢ al., 14 L, D. , 461). » a ge 
20. It is the duty of the State officials under section 4 it the act tock 
to furnish to the: proper. register and. receiver,. ‘immediately after... 0: 
. the close of the sale, a statement showing the price at which each leval +2. 


sc _ subdivision | was sold. - This statement should give the names: of ae 


: | . the ‘purchasers and. their addresses, if. possible, and pos also. ins “ 
Pate clude lands bid i in: oe the State. | | 


= 7 
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When Sieh Seinen hae been filed: in your "ofites. In dain oo 


with the provisions of section 4 of the act, you will at once make 


a proper notes thereof. on the records of your office and also furnish oo 


this office a copy of such statement. | 7 7 
21. The law makes no provision for the Sano of lands by 


a mere settler, and therefore only entrymen. have the right to: pay > 
a to the county officials the drainage a prior to the sale - land > 
— ‘for. nonpayment of such charges. . ie ee 
92. To avoid. confusion, misunderstanding; aaa. ee of rights ee 


it is hereby provided that no right. of redemption, referred to in 


ae section 6 of the act, can be acquired by settlement on or application . ff 


for lands subject. to entry after the hour and date fixed for. their. 
- sale: -You will suspend. all applications for lands’ advertised for 
sale under said. act received on or subsequent to the date of sale | 
until after the statement’ of sale provided i in section 4 of the act’is — 
received, unless the applicant. shall show by affidavit, duly. corrobo- 
rated, that he settled on the land in good faith prior to the begin-- 
ning of the sale, for the purpose of securing a home and not for the 
purpose of defeating the rights ofa purchaser at the sale. If the 
_ statement referred to shows that. the land was actually sold at. the 


sale in question, the application. 3 in question will’remain suspended 


until after the expiration of 90 days from the date of sale to give 
the purchaser an opportunity to make entry for the land. Should 
the purchaser not make entry the homestead application may then ; 
be allowed. . If the statement does not show a ‘sale of the land, or it. 
was bid i in by the State, the homestead application may be allowed. 
In either case. payment of the drainage charges will be required, ~ 
and the’ homestead. entryman will be required to. comply with the 
if homestead laws in the matter of residence, improvements, and cul- : 


; ‘ tivation, 3 in addition: to paying the State drainage charges. 


93. After. the expiration. of 90 days from the date of: sale the lands” - 


= will be subject to ordinary homestead entry, in which case residence, _ 4 ee 
improvements, and cultivation are required, the entryman paying’ © 


- the drainage charges, or to entry under the act of May 20, 1908, 
which. does not require such compliance with the homestead iw. 
94. ‘There is no provision in the law which requires residence on 
the land purchased under the act, or cultivation or improvement : 

thereof. | | 
_ 25. In ease a purchaser at a Pigs Gale of entered bar unpatented 


. Jand should find that the entryman had not complied: with the land | 


laws as to settlement, improvements, and cultivation, and such pur- | 
chaser should secure the cancellation of the entry as a result of his — 


contest, he would then have the right to acquire title to the land: upon | 


7 © making payment and showing ‘his qualifications as provided in the 
7 foregoing rules, : 7 | 
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26. i case. pane is. ade: as Ae specified. you. will issue ihe ae 


usual cash certificates and receipts and forward the papers to this _ oes 


office, together with eviderice showing the qualifications. of the:pur- = 

chaser on the form provided therefor. Should no » objection: appear . oe me 

ey patent will issue in due course. of business. . 

_ +. 9% Section 5 of the act provides for ie issuance of patent oe Lae 

“unentered land to qualified purchasers at any time after the- sale. 0.0 
when. the proper payments have been made. Therefore. no notice 


°- J of the: expiration of the statutory period of redemption is required . _ . 


to be given the United States; but in view of the fact that settlement — ‘ 
on the land is permitted and a settler has three months from date of or 
: settlement. within which to: place his entry of record no patent will Pe lee 


issue upon such. purchase until at least three months after the date | 
ot purchase unless the purchaser will furnish his affidavit showing 


‘positively that no one is: claiming the land by reason of settlement, ~ 


or occupancy initiated prior to the date of purchase. Purchasers. 
of entered but unpatented lands will be required to give the notices — 
of redemption required by the State. ‘drainage laws, but the usnal 
final- proof notice required of homesteaders need not be given. 

28. The. act makes no mention of, nor reference to, assignments 
ot” drainage- tax. certificates ‘or rights acquired. at: any. sale of land 
for nonpayment of a State drainage- assessment. It is held, however, ’ 
that a purchaser at a sale may waive his right to enter the land. 


29. The United States and all persons legally holding unpatented - 


lands under entries made under the public-land laws of the United | 
States are entitled to all the rights, privileges, and benefits given: by 


said’ laws to persons holding lands of a like character in private | 


ownership. A copy of all notices required by the State drainage 
laws to be. given to the owners or occupants of lands held in private 
ownership. is required by section 7 of the act to. be given the register 


--: and receiver of the proper land district in cases. where unentered. | 


. lands are affected, and to entrymen whose unpatented. lands are: ae : 
affected. thereby. The United States and such entrymen | have the Soe 
same rights to be heard by petition, answer, remonstrance, appeal, ee ee 

, or otherwise as are given to persons holding lands in private owner- . - 

‘ship; and all entrymen shall be given the same rights of redemption “ 


as are given to the owners of land held in private ownership.. 


80. Section 8 of the act. provides that entries and. proofs. may be: 23% See 
ae _made and patents issued for all ceded Chippewa: lands (except in oo 
ed the Red Lake Reservation) which were withdrawn under the actof - ©. 
~ Fune 21, 1906. (34 Stat., 825), 3 in the same manner in which entries, 
proofs, ad patents for other lands are made and issued under the ee ee 
~ homestead. laws, subject. to, the payment of the purchase price fixed = 


. a by law for cack lands. Persons making final proofs on entries. in a | : 
a the Red Lake Reservation will be pedal et to pay 3 cents per. acre in | 


oo 
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| econ to the purchase price cherie. ‘fixed ‘by ao except i 
‘eases where entry was made prior to, November. 10, 1906, the bead in 


_ of the withdrawal under said act of, June 21, 1906.. 
81. You will note on the application. snd receipt in all entries, 
| hereafter made the following: ‘ : Subject to act. of May 20, 1908.’ em 
| Vv ery. pespeot tally, , 
’ Cray ewe 0 ee es 
manic ; | a 

Awpnreus A. Towns; amen 

| | First Assistant Secretary. 


3; 


| DEPARTMENT OF THE Iwrerror. 
HOMESTEAD: ENTRY. 
Uv. 8. Lap Ovrice, SEEN 


. APPLICATION. 


I, Res eee aie tac eet mea eo ne ented es eee omer Sones a ete ee 
“(Give 3 fall Christian name.) - eed (Male or female. dy 
| a resident Obi es ety a ts ee ers , do hereby apply to enter, under the. 
( Town, county, and State. ) : ; 
"get of May 20; 1908 (35 Stat., 169), “the______:section_1/.+__, township:_-____, 
| Yange.--__., --.__._meridian, containing_______aer es, within. 21 cee land 


district; and I do solemnly swear that -I am not. the proprietor of more than a 
acres of land in any- State or- Territory ; ; that | eee eee eect ty a Sete 


’ (Applicant: must state whether native born, naturalized, or. has filed. deelaeation of. inten- 
tion to become a-citizen.. If not native born, certified copy of naturalization or declara- 
tion of intention, as case may, be,. must be filed with this application. 


ie ' citizen of the United States, and GN Spee es Sie ee ee ie einai ; 


_- (State whether the head of a family, married or unmarried, or over. 21 year's of aoa: 
that my post-office address WS ee se ee edweoe. Paat this. application 

is honestly and in good faith made for my own benefit, and not for the benefit 

- Of ° ay other person, ‘persons, or corpor ation; that I am not acting as agent of 


_ any person, corporation, or syndicate in making this entry, nor in collusion: with,. ne 
any person, corpor ation, or syndicate to give them the benefit of the land entered, — 


“or any: part. thereof, or the timber thereon ; that I do not apply to enter the same 
for the purpose of. speculation, ‘but il good faith for myself, and that I have: not 


directly or indir ectly made, and will not make, any agreement or contract, in 


aly. way or manner, with any person or persons, corp: oration. or syndicate what-<.. 


a _.soever, by which the. title which I may acquire from the. Gover nment of the | 


‘United States will inure in whole or.in part to the. benefit of any- person. except 
myself.” ‘I further swear that since August 30, 1890, I have-not entered and . 
aequired title to, nor am I now claiming, under an entry made whder any of the. 
-nonmineral public- ‘land laws, . an ‘amount of-land which, together with, the land 


- now. ‘applied. for, will exceed in. the. aggregate 320. acres; and that T have not 


7 heretofore made any entry under the homestead laws (except_--___>-_---_): os 


(Here describe. former homestead entry. by section, township, range, land: district, and. | 
- number of. entry ; how perfected, or if not perfected state that fact. - 


. that I am well acquainted with the character of the land herein applied for and 
with each and every legal subdivision | thereof, having personally examined oF 
same} that. there. is not to any. ‘knowledge within the timits thereof any vein. OF *. 


a copper, nor any deposit of coal, placer, cement, gravel, salt spring, or. deposit of oa 
Se ‘Salt, nor other valuable mineral deposit ; that: no por tion of said land is claimed . 
. for Inining. purposes. under the local customs ‘or: rules of miners, or otherwise ; . 


inde: of quartz or ‘other: rock in place hace gold, silver, cinnabar, qeias ‘tin, or” 


that no portion. of - said land is worked for miner al during. any ‘part of the year | 
by any person or persons; that. said. land is essentially. nonmineral land, and - 
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- that my application therefor is. not made for the ‘purpose of. fr audulently’ obtain-. a 


; | ¢ Sign here, with full. Christian 1 name.) 
Nore. The mca of the form Is: in accordance ‘with. the usual homestead 
blanks 4-007... ets & 


rn oe 


~- 


AN ACT To authorize the drainage at certain lands j in | the. State of Minnesota. 


Be it enacted by the Senate and Hi OUSsE of Representatives of. the United States 
of America im Congress assembicd, That all lands: in. the State’ of Minnesota, 
when subject to entry, and all entered lands for which no final certificates have. 
-issued, are. hereby made. and declared to be subject to all of the provisions. of the 
laws of said State relating to the drainage of swamp or overflowed lands for - 
agricultural purposes to the same extent and in the same manner in which lands: 
of a like character held in private ownership are or may be subject to said Jaws: 

_ Provided, ‘That the United States and all. persons legally. holding unpatented 
lands under entries made under the public-land laws of the- United: States are 
- accorded all the rights, privileges, : and benefits given by said laws to persons 


: holding lands of a like character in private ownership. 


SEc. 2. That the cost of constructing: canals, ditches, and other drainage works 
ineurred in connection with any . drainage project under said laws | shall be- 
equitably apportioned among. all lands held. in private. ownership, all lands: cov-. 
ered by unpatented: entries, and. all. unentered . public lands affected by. such 
project; and officially certified lists showing the amount of the charges assessed. 
against each smallest legal subdivision of such lands: shall be furnished to. the- 
register | and receiver of. the land district in: which the lands affected are. located - 
as soon as said charges. are assessed, but nothing in this act shall be. construed - 


as creating. any obligation on the: United States to pay any of said charges. oe? ae : 


ES ing title to mineral ne that the land is not occupied and. mapreved by any. ~~ * vabes 
_ Indian. . | | ; ! 


‘Suc. 8. That all. charges legally assessed. may. be enforced against any. un- - 


enter ed lands, cr against any lands covered by an ‘unpatented entr y; by the sale. 
of such lands subject. to the same manner and under the same proceedings. under 
which such charges would be. enforced . against lauds held in private ownership. 
~SEc. 4, That. when any unentered | lands, or any lands. covered by. an cunpat-.~ 
ented entry, have been sold. in the manner mentioned in this act, a statement 


of such sale showing the price at which each legal subdivision was sold shall be | - 7 2 
officially certified. to the ales and receiver "Immediately aEver: the » sompletion : : CAS. 
| of such sale. eS _ 


‘Sec. 5. That at any. time after any sale of wnentardd jandig ‘tas been wiaie in’ 
“the manner and for ‘the ‘purposes mentioned in-this act patent shall issue to the 
_ purchaser thereof upon payment to the receiver of the minimum - price of one 
dollar and twenty-five cents per acre, or such other price as may have been: fixed 


“ by law for such. lands, together with the usual fees and. commissions char ged 


-inventry of. like lands under the homestead laws. But purchasers. at a. sale ‘of | 


| unentered lands shall have the qualification of homestead entrymen - and. not 


more than one. hundred and sixty acres o such lands: shall be Bold: to any one. 
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RE 


Sean the ante aigts of this ee This limitation Shai ee soaly to. 


Se. sales to the State, but: shall apply to purchases from the State of unentered - i 


lands bid in for the State. Any part of the purchase. money arising from the - 7 
‘sale of any’ lands: in the manner and for the purposes provided in this act which . oh oe 


shall be in excess of the payments herein required and :of the total drainage. 
~ - Charges assessed against such. lands. shall also. be a to the receiver. ' before 
| patent is issued. - : ) 

. Sec. 6. That any unpatented lands sold in the manner and for the purposes - 
7 mentioned in this act may be patented to the purchaser thereof at any time 
7 after the expiration of the period of: redemption provided for in the drainage 


Jaws under which it may be sold (there having been no - redemption ) upon the 


payment to the receiver of. the fees. and commissions and ‘the price mentioned 
- in the preceding section, or So much’ ‘thereof as has not) already been. ‘paid: by 
the. entryman ; and if: the sum received at any such’ sale shall be in excess of’ 


Ce : the payments herein required and of the drainage. assessments. and cost of the 


Sale, such excess shall be paid to the proper county officer for the benefit of 
A and payment to the entryman. That unless the purchasers of unentered lands 
Shall, within ninety days after the. sale provided. for in. section three, pay to: 
the proper. receiver the fees,. commissions, and purchase price to which the - 
United States may be entitled, as provided in section five, and unless the pur- 
chasers of entered lands shall, within ninety days after the right of redemption | 
‘ has expired, make like payments, as provided for in: ‘this. section, any person 
- having’ the qualifications of a homestead entryman may- pay to the- proper 
receiver for not more than one hundred and sixty acres of land for which such 
payment has not been: made: First, the unpaid - fees, commissions, and: pur-— 
~ chase price to which the United States may then be entitled} and, second, the 

Sum at which the land was sold at the sale for drainage charges, and in addi- 
tion thereto, if bid in’ by the State, interest on the amount bid by the State at 
the rate. of seven per centum per annum from: the date of such sale, and there- 
upon the person: making such payment shall become subrogated. to the rights 
. of such purchaser to receive’ ‘a-patent for said land. When any payment is. 


-. nade to effect. such subrogation the receiver shall transmit to the treasurer of 
the county where the land is situated the amount. at which the land was sold. 


at the sale for drainage charges, together with the interest paid thereon, if any, 
- less anys sum in excess. of what may be due for such drainage charge, if the ; 


land when sold was ‘unentered: 


, Ske. 7. That a copy of all notices required by the arainape: laws ehaehan 
in this act to be given to the owners or occupants: of. lands held in private: 


os ownership. shall, as soon as such notices issue, be delivered to the register and 


receiver of the proper district land office in cases. where unentered lands are 


a affected thereby and to the entrymen whose. unpatented lands are included oat 


therein, and: the United States, and such entrymen shall be given the same rights on 


: to be heard by petition, answer, remonstrance, appeal, or otherwise as are - 
; given to persons holding lands in private ownership; and all entrymen:shall be 
given the same rights of redemption as are given to the owners of lands held in 


os private. ownership. | - 
Sec. 8. ‘That hereafter hontntead entries and final proofs may epe mina upon _ 


all ceded Chippewa Indian lands in Minnesota: ‘embraced. in the withdrawal | 
under the. act of. June twenty-first, nineteen hundred and. six, entitled An act 


mes ; Inaking: appropriations for the current: and contingent expenses of the Indian 
ae Department ” (Thirty-fourth Statutes at Large, page three hundr ed and twenty- 


- five),. and patents may issue thereon as in other homestead | cases, upon the - 


.. Payment by. the: entryman of me price prescribed by law for such land and on - 
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- entries on: the ceded Red Lake Reser vation in addition ther eto the sum. of thr ee 


cents per acre to repay the cost. of the drainage survey thereof, which addition . | 


shall be disposed of the same. as the other pr oceeds of said land, 
a May 20, 1908. (35. Stat, oe, | 


VOIGT v, BRUCE.’ 
Motion for rehearing of departmental deen. of January 15, 


on 1916, 43 L. D.,.524, denied bY F first Assistant ghee! J ones, ale | 
15, 1916. 3 


Ww. PB. ‘FENNELL, ., 
Decided Apr ib 17,. 1916. 


Stoux HALF- Breep Scrrp—SURRENDER AND Ruissum % | 
There is no provision of law specifically authorizing or requiring the Secre- | 


tary of the Interior to accept the surrender of Sioux half-br eed scrip and _ 


issue new scrip of lesser denomination in: lieu thereof ; ‘and such subdivi- 

sion and reissue will be allow ed, if at all, only in: cases where it appears 
from. the records of. the General. Land Office ret the scrip is free from — 
all conflicting claims. | _— , 


7 


LANE, Secretary: 
OW. 'P. Fennell, attorney for ine R. ‘Kean, has filed. a. motion 6: 
rehearing of the matter involved in the instructions of December 
18, 1915 [unreported], denying ' an application to surrender certain 
Sioux half-breed certificates for 160 acres each, and to receive four — 
new certificates for 40 acres each, in lieu of each canceled certificate. i 


The original certificates. were issued November 24, 1856, by the 


Commissioner of Indian Affairs, under the provisions of the act of 


— July 17, 1854 (10 Stat. , 804), and were located on land. within lake a 
-- beds in Indiana, Gargeved as public land of the United States after 


the. surrounding land had: been surveyed and disposed of. The | 


. patents were declared invalid. by the. Supreme Court of the United ; i ma _ 
| States, (Kean ». Calumet Canal. Co., 190 U. S., 452), and the cer-° 


tificates were delivered: to the gn plicane by the Commissioner Of | 
the General Land Office under the departmental letter. of April 29, 
1914, which the decision under review directs, shall no noe be: 
followed. | | 7 | 


The applicant’s ae: accrue ‘through puréhase a the land. prior a, 
—. to the cancellation of the ‘patents. ‘The certificates were delivered tos * 22 
her to be located in the names of the half- breeds ny persons duly 


authorized to make the locations; _ 
“It has been held that there is no legal ei aeibn to the Seas? : 
of the Interior directing the subdivision of Sioux half- ‘breed. certifi- 

| _ 48187°—vor. 45—16——4 : Me gs 
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~ cates, wet he is age no. o-duty to ee so. There | is no teeal tight oe | : 
_ subdivision reserved under. the law, and there has been no general 


an practice allowing subdivision. Out of 1999 certificates issued for *..~ , 


80 acres or more, I am informed that less than ten have been sub- ” 
divided; that only 43 certificates remain unpatented, and ‘that these 


have ther been located on unsurveyed land, or ‘prior, locations have = 
been canceled, as in thesé instances. 


‘By the terms of the act under which the scrip was. issued, it is not 


. issignable, and if subdivision is allowed. where eons claims 


ee exist, it may lead to a multiplicity of proceedings before the land ee) 
department andthe courts, seven. though the certificates are reissued —~ 


a _ jn the name of the half- breed. Subdivision will be allowed, if at mi 
all, only when it appears from the records of the General Land Office 


- that the scrip is free from all conflicting claims. The records in 


these cases present such possible issues of law and-fact affecting the 
ownership and right of the applicant to surrender these satiate x ee 
‘that I must concur in the eonclusion reached by: the instr uctions: Or. 


December 18, 1915. | 
The practice of the Garcia Land Office j in relation to the divisi- ; 


Pie fe bility of the Tight has been put in issue, and it has been urged as. 


a reason for. allowing subdivision, that cinder the: rule announced 


in the case of F. W. McReynolds (31 L. D., 259), the applicant can 7 


| accomplish indirectly what is denied in ae application. There is 


no provision in the regulations for the partial location of a certificate, — 
and applications for the return, or reissue, of Sioux half-breed ser 1p 
under the rule in F. W. “McReynolds, supra, were denied by the 


-. Commissioner of the General Land Office (Ex. parte W. E. Moses, 


i | September - 2%th and October | 97th, 1915). and are now before the © | 


co Department. The decision on those applications can not affect the | 


- conclusions reached with respect to the. subdivision of these certifi- 
re: cates, : | ? 


‘CHRISTOPHER C. GINGERY ET AL. 
_ Decided April 18, 1916. O Sinan hie, 


4 DESERT LAND WivtRy-—-IMPERIAL “VaLtey—AMENDMENT. : 

Apart from and independent or the requirement of adjustment -to a resurvey, . 

| desert land entries made in Imperial Valley, California, are no. exception 

. to the rule permitting the amendment of an. entry: where the entryman has 
impr oved a tract of land. which he had endeavored in: ‘good faith. to ae | 
- describe in making the entry, _ : , | 


: J ONES, First Assistant oa 


‘Christopher C. Gingery, Flora: May ‘Hill ice nee at 
| Elizabeth me have each beppenen from the decision of the Coneral 


t: 
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= ee Office, fendered’ July 24, ‘1918; cae theix: desert lnad ti 


: : entries and applications, pe ’ Homer Downing, whose _ 
‘ieee desert- land application is involved, has asked a hearing. | ag 


The. tracts involved are all in T. 15 $., R. 12 E., S. B. M. 


: a ‘Imperial Valley;. California. The township. is one of those or aed - a or 
~ resurveyed by the act of July 1, 1902. (32 Stat., 728). It was 


originally surveyed In 1857, but the corners had become so far . 
‘obliterated ‘and lost as to ere it. difficult, if mot. impossible, to 
identify the. locus of any particular tract with the description given _ 


in the plats of the survey of 1857 on. file in the local land office at - ee oe 


Los Angeles.. The local officers were directed to permit entry of a 


oe _ these lands under the desert- land law, upon. applications’ describing - — 


them. according to the survey of 1857, but only to allow the same. — | a ee 
~ subject: to. adjustment to the lines: of the. vesurvey authorized by oa 


the act of J uly: 1, 1902, before mentioned. 


The plat. of resurvey. of the township . was approved Narco ‘15, iy te 
~ 1909, and filed in-the local office. June 15,1909. The location, Gider ‘cae 


_ the resurvey, of any given subdivision of the land. here involved, is 
substantially 14 miles south and-3. mile west. of its location as given 
on the plats of the 1857-survey. 

| Christopher C. ‘Gingery, on June 10, - 1907, aa desert land entry, 3 
‘ according | to the survey plat approved March 2, 1857, of the E. 4 SE. 
4 Sec. 7, the SW. 4 Sec. 8, and the E. 4 NE, , Sec. 18, above toe | 

ship, range, etc. June 94, 1909, he. filed. application to adjust his - 

entry to the lines of the resurvey, SO as to’ embrace the—_ | 


$s. 4 of: the Sw. + of Sec. 17, N. 4 of the NW. 3 of See. 20, the ST. i of the | 
SH. 3 of See. 18, the E. 4 of the NE. 3 and Bike NE. 2 of the SEH. 4 of See. 19, é 


Tp. 15° ‘South, —Range- 12 ‘Hast, S. B. M. 


-Gingery’s application to so! adjust. his any was rejected he ‘the 2 
| General Land Office, October 21, 1910, as to the N. 4 NW. 4, Sec. 20, 


‘a for. the reason that ander the resurvey there was no auch leash sibdi- cot 


vision, but only certain lots, and for the further reason that. a part Gf: ei 
- what would have been the N. 4 NW. 4 of Sec. 20 was reserved forthe =, 
- survey: of a school section. “This ected section was later desig- ee ay 
nated as tract 81. August 6, 1912, the local officers were directed = 
~ to advise Gingery that the portion. of what would have been the N. nes 
NW. 4, Sec. 20, outside of tract 81, had been designated as lots3 and = 
- 4 and that if he desired, he might file an application to include these a ee 
in his application to adjust, This he did, November 9, 1912. i teehee 
.. November 11, 1907, Samantha Bell Souder made desert- land entry fe pee 
| for the NW. 4, "Sec. 20, of said township, according to,the 1857 sur- =.’ 


Be . vey, and on Jé anuary. 99, 1909, assigned the north half of said. quarter ‘ 


, section to Hezekiah Botannan (Serial No. 02829), having previously, : tas 
- on December 12, 1908, submitted first annual proof, showing’an 9.2 
ae = of $160. Souder, on December | 13, ees —_— t 9 0 ey 
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ae the remainder of her oe (the. 8.4 Nw. 4, ‘Sec. 20), to the Bit 


lines of the resurvey, so as to embrace lot 2, and the SE. 1 NW. 4, 


- See. 30, of the township, being land 14 miles south and 4 + wile west 


of the land covered by the*description under the survey. of 1857. 


This entry was by the local officers adjusted as requested. Souder’s ~~ 


entry was canceled J uly 20, 1911, for failure to submit third annual 


proof. | 
ae Bohannan, on September 93, 1909, fled application to adjust his 
entry (02829) of the 80-acre tract assigned to him by Souder, so as. 


to embrace co 3 and 4, Sec. 20, the creation of tract 8l1:having ren- 
dered the N. $ NW. + of Sec. 20 fractional. This adjustment, as “ 


requested, was ord on the records of the local office and the General 
Land Office, apparently overlooking Gingery’ s prior application to 


adjust to embrace-the whole of the NW. 4 , Sec. 20, as indicated by . -— 
the 1857 survey, which. application. was en under ‘considération by 


- the General Land Office, in view of its conflict with the school sec-. 
- tion (tract 81). Bohannon, on July 9,.1912, assigned this entry, 
described as lots 3 and 4, See: 20, to Mabel C. Lee, three annual 


| proofs having, theretofore Been Aeceoied: ‘and an extension of time to’ a 
make final proof having been recommended by the local officers. ~_ 


\ Elizabeth Lane, on November 2, 1914, applied to make desert entry 
_. of the land, accompanying her: Woplication. with the relinquishment. | 
of Lee, executed June 5, 1914. Mrs. Lane was re to oe e 
entry (No. 024980). | 
“December 1, 1911, Flora May Hill (now Coleman), filed oe | 


land application 014347 for the E. 4 SW. 4, NW. 4 SW. 4, Sec. 17, | 


and NE. + SE. 4, Sec. 18, of said eS This was suspended, 
April 5, 1912, on the: ground of conflict as to the SE. 4 SW. 4, Sec. 17, - 

_ with Gingery’ s application to adjust his. entry 04697, then pending : 

before the Commissioner. 

~. Homer Downing, on June 16, 1909, filed desert- land eerie ee: 
06602, for the E. 4 NE. 4 and E. 4 1 SE. 4 4, Sec. 19, of the above-men- 


oe ened township. | ‘Said Dlciion was sipended: by the local officers _ ae 


June 15, 1910, because of conflict.as to the E. 4 NE. 4 , and NE. 4 © 
SE. 4, aa Sac: 19, with Gingery’s above- aentioned application for 
; adjustment of entry. In a sworn statement, executed June 4, 1918, 
and addressed to the Commissioner of the General Land Office, 


: Downing states that, prior to the filing of the plat of resurvey of the _ 


: ‘township, he went upon the land later covered’ by his said applica- ‘ 


tion, plowed furrows around the exterior lines of the same, and. | 


upon the filing of the plat of resurvey, presented his application — 
above mentioned to make desert entry; that; apparently, no action 
was taken by the local officers until September. 9, 1910, when he re- 
ceived a notice stating that his application was suspended for conflict 

| with ne claim of ameeye that had has never eee on: \ the | 
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| ‘tina or had Sar done thereon, while he. (Downing), has done sever al pe 


hundred. dollars’ ‘worth of work thereon and submitted the three 


annual proofs required by law. He therefore asked that a hearing ed 
be ordered to’ determine the rights of Gingery. and himself respecting ~~ 
~ the land in:conflict. Gingery claims that he has improved. the land, | 
in conflict, and that his a have been removed or » obliter- ae ae 


ated. at oe : 


The lands actually meee by Gingery’s S. eee inna fe dcdion a. 


under the descriptions of the 1857 survey as adjusted to points 14 
-- miles south and 2 mile west, have been Sppropriated by. other ze pereons : 


oe 4 under what appear to be valid selections. 


The decision of the General Land Office here mapealed eae held | 
Mrs. Coleman’s application for rejection as to the SE. + SW. 4, 


sec. 17, in conflict with Gingery’s claim; held Mrs. Lane? 5 eae for 2 ia 


: deneellation: in its entirety; held Downing’ S rent superior, to. that. of 
Gingery as to the E..4 NE. + and NE. } SE. 4, Sec. 19;-and allowed 
Gingery’ S applicstign: to idiust as to the: S: 4 SW. 4 4, Sec. 17, the SE. 4 


SE. 4, Sec. 18, and lots 3 and 4, Sec. 20, aad rejected said aoplcdtion 7 = 
in so far as it included the E. 4 NE. 4, and NE. 4 SE. } 1, See. 19. In 


the decision it was further stated that— ge = 


Nothing herein said or directed. shall be constr wea as precluding response and = 
showing of good ‘and sufficient cause ag zainst the proposed disposition of these 
. Cases by any of the inter ested per sons. } 

_ As stated above, Mrs. Lane and Mrs. Coleman have appealed from 
the. Commissioner’s decision, and the. application of pouans. FOr a 
. hearing is pending. | 

-In her appeal, Mrs. and is that beter nergy the relin- - 
quishment of Mabel C. Lee, she made inquiry as to title and the land’s — 


possibilities of reclamation, and found that Bohannan’s application . . 


to. adjust his entry so as. to cover this land had been approved, and 


that Mabel C.. Lee, the assignee of. Bohannan, had been: granted. an 


7 - extension of time oe three years, in which to bring water upon the 


land. She thereupon obtained a certificate from No. 8 Water Com- : : 
- pany that they would later be able to furnish water for the irrigation | 
of the land, and made arrangements to have her. assessment, work: - 


done on the dani... ae 
Mrs. Coleman appeals upon the fer ee that piinders ae nO 


He legal nent to the land claimed by him; that he made entry of the — - 


E. 4 SE. 4, Sec. 7, the SWe 3, Sec. 8, 4 the E. 4 NE. 4, Sec. 18, ac- - 


ome to the survey plat approved. March 2,.1857, and that the locus ei 


of these lands, upon resurvey, was nacerinined to be. approximately - 
14 miles south and 2 mile west of the locus as given in the 1857 sur-_ 
- vey; that Gingery did not adjust his entry so as to take lands 13 


onus south and 4 Z tile west of the lands covered by his entry, but ved, = a 
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Salad to other aad é tie east thereof: ‘and thats tee he dae no. | 


~ legal right to any of the lands he claims in his application to adjust. 
Apart from, and independent of, the requirement. of adjustment to 
. resurvey, desert-land. entries ade 4 in Imperial Valley, California, — 
. are no exception. to the rule permitting amendment of entry where _ 
~ the entryman has improved a tract of land which he had endeavored, | 
in good faith, to properly describe in making entry. See section 2372, 


. Revised Statutes, as amended February 24, 1909 (35 Stat., 645). ‘The. si 7 7 | 


procedure governing amendments, patlined in the act of F ebruary 24, 
1909, has not been followed by Gingery, but his application. to adj ust, 


ee as disclosed by the record, 1s in substance and effect the equivalent of E 


an application. for. aiendiient: and,.under the general supervisory 
~ authority vested in the Secretary, action will be taken ais on a regular 

application for amendment of entry, such application being resisted. 
by Coleman, Lane and. es each claiming supcre! pent to some o | 


ie ‘Portion of the land. 


Since amendment of entry i is not penta where its effect would : 


be to take lands to which others have superior right (and this is: oo 


claimed by Coleman, Lane and Downing), : the. case is remanded to 


the General Land Office, with direction that a hearing be ordered, as 


in the case of land contests, at which the interested parties may show, 


with regard to each tract in controversy, who first took steps looking 
~ to, its: reclamation, and has maintained such improvement. ‘To this = 


| extent, the decision appealed from i is modified. 
"CLARKE v. ‘HALVERSON. 
| Decided January 4s 1916. oa 


a Toner. Liu SELEcrION—OccUPANCY—SmrrLEMunt Geile: 
ane fact that part of thé land in a forest lieu selection was occupied adverse 
_to the selector at the date of the filing of the. selection does not render the , 


entire selection invalid, but as to the land not so. occupied the selection is | 


a aoe good and superior ' to any ‘settlement claim subsequently initiated. . 


_.Conrricting Drcrsion” MopiFIEp. 


— DeLong v. Clarke, 41 L. D., 2/8; ‘modified in so far as in. conflict 
_ Jdonus, First Assistant Secretary: : aS Hat 
July 24, 1899, C. W. Clarke filed in the. ical land office at Olmos | 
‘Washing ston, an application under the act of June 4, 1897 (30 Stat... 
86), to select certain: unsurveyed lands situated in township 15 N., 


7 - R. 6 W., Olympia, Washington, land district. © Certain parts of the oe 
_ seleetion: have been eliminated, and the selection now embraces 1,800 


acres, situated in sections 10, 14, 22,. 26, 28. and 34, of said township : 


: and range. 
‘This case has been once before tpn dere by the Deparinend and. 


et was then known as DeLong et al. v. Clarke (41 L. D., 278). Ade 
cision was rendered by the ee eas 24, 1911, eainet the 7 
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_ decision of thie Coaniaea of the eas fan Office, dited ‘April a See: 
» 19, 1911, holding the selection: for cancellation as to the tracts in. 
_ volved: but, upon motion for rehearing, said.departmental decision = 
Was. modified, i in 41 L. D., 278, supra. In that decision, the case Was 
-.. syemanded to the Corin eionce for further hearing; it being held... 00° ea 
‘that the rights of the selector attached from. August 3, 1903, fand 3. 8 be, 
'. further. opportunity was given the. protestants of this’ selection: es 
-. submit evidence with reference to the occupancy of the lands prior to "ye 
this: date. Such hearing was had before the local land office, andthe = + 
case is now before the Department for consideration upon the record me Gee 
then made, appealed by the selector from the Commissioner’s deciston = 
of July 6; 1914, affirming the action of the local officers, and re] ene : 


the said ilection: 


ernie: the decision of De tone v. ‘Clarke, the Department held: 


-It appears, however, that at the date. of the approval of. the survey dG Pare = 
the acceptance thereof by the Commissioner of the General Land - Office) , said = gt 
selection Was @- subsisting selection, based upon executed conveyances to the gong 


United States of the base ‘lands, and filed and prosecuted in compliance with 
the regulations then in. force (23 L. D., 521; 29 L. D., 391), and the selector, 


on the filing: of the survey plat, adjusted, or attempted to adjust his’ Selection | : 
thereto in further. compliance with the. regulations in force at that time (31. 


L. D., 872), and. submitted his selection. for final approval. , 
Such submission’ was, in ‘effect; a reselection of these lands. 


Following this. determination, it was held in said decision that the ~ 


rights of said selector attached only from August 3, 1903, the date: 
- upon which he advised the Department that the selection eontormied: 
to the lines of survey, and requested. that ‘patent issue to him for the 

\iands selected. Upon mature consideration, ‘the Department is not. 
_” disposed to adhere to the doctrine laid down in said decision. This 


doctrine was apparently predicated upon the theory that because a 


small portion of the selected lands.were occupied adversely to the. 
selector at the date’of filing his original selection the entire selection 
was invalid. Such, however, is not the case. While it is true that 
 the’selection was: invalid as to such lands as. were occupied adversely. te 
: to the selector at the date of filing his selection, as to lands not so 
occupied the selection was a valid, subsisting claim, superior. toany . 
"settlement claim subsequently initiated. Under such circumstances <: 
~ the Jiev selection being first in time is first in right and the Land as 
"Department has no power to. award the tracts to’ subsequent claim-. 
. > ants under. the public land laws. ee Daniels Vv. NRE 237, aaa 
re U.S. , BAT.) " ee 
| The eaumony. shows that with thie éxception ae the W.4 W. - Sec: i er 
| 28, later discussed ‘herein, the. lands were not occupied at the date a 
of the filing of the selection. - The: occupation and improvements by ere 
_ the various Caseeeea were not: made until between. the years’ 1900. oF ig 


- and - 1903. 


_ oe 
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With reference to the W.4 £ W. 4, Sec. 28, the testimony dite. a | 
- that in 1897 or 1898 J. N, Howard built a log” cabin upon the tract 
. for one Briscoe, the cabin being there when the selection was filed: 


Briscoe sold his improvements to Hiram Layport in 1900.. ‘Layport 


~~ puilt another cabin and. made other improvements. In 1910, Mrs. - 


Vanderpool settled upon the land and. had been ue residing - 


- there until the date of the hearing. | 


, ~The act of June 4, 1897 (30 Stat., 36), under eee ins salehion: 
is made, permits the selection of ‘ ‘vacant land open to settlement: ate 
_ In De Long ef al. v. Clarke, supra, it was held: — 


‘The validity of: the selection depends upon the conditions existing at its date. | : 
Under ‘the specific pr ovisions of- said ‘act of June 4, 1897, only “ vacant Jands 
open to settlement ” are subject to such selection. These lands being occupied. 
at the date of the selection, such selection was. invalid, and. subsequent abandon- 
ment of the lands by the then occupant thereof did not operate to validate it. 
. See Fr ank et al. v. Northern Pacific Railway Coimpany (37 L. D., 198, 502); St. 
_ Paul, Minneapolis’ and. Manitoba Railway Company v. Donohue (210 U. 5S. 


24, 40). 


- As to all of the tracts, ee een the W. 3 Ww. + ee 28, 
there was no occupation or adverse claim of any chanics at the time 
of the filing of the lien selection. As to such tracts the selection will | 
_be allowed to remain. intact in the absence of other objection, and the 
applications. of the various protestants herein wull be. rejected. The 
- selection will be canceled as to the W. 4. W. 4, Sec. 28, since the record 
discloses that the land was. occupied. and contained ai ine at 
| the time of filing the selection. . | ae 
The Commissioner’s decision, except as to the W. 4 W. 4, Sec. 28, 

1s reversed. The case of De Long ». Clarke (41 L. ae 27 of is s modified a 
iN SO. > far as it conflicts with this decision. | 


_ ‘CLARKE v. HALVERSON, 
Motion for eis of. departmental decision of January 4, 1916, 7 


45.1. D., 54, denied by First Assistant Secretary Jones April 26, : - 
1916, with Hod! arationeor that: decision as to certain matters of fact. 


ALASKA PETROLEUM AND COAL cos | 


| : Decided November. 11, 196. 
CONSOLIDATION OF COAL. CLaAIms IN ALAsKa-—Act OF ore 28, 1908. 


- The provision in the act of May 28, 1908, authorizing the consolidation of coal _ 


land locations in the Territory of Alaska under certain circumstances, con- 
-. templates only such valid and complete locations as had. been in good faith 





1See decision on motion for rehearing p. 65, 
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” made and tieiataine in accordance with the provisions of the pr ior exist- | 
ing law of April 28,1904; and does not operate to validate or. cure prior 
| locations which were defective or invalid because of: failure-to open or im- 
\ prove ‘mines, erect. monuments, or to prepare and file notice, of location as 
required by the law’ in force at that time. | : | 


tae ALASKA Coan Lanps—OPENING AND IMPROVING oF MINE. 


- Under the coal. land: laws applicable to. the Territory of Mase work done : 


| merely | for prospecting - purposes, and not. with the purpose or design of . oe 


actually mining. and producing coal, does not meet the ceamincnent of the 
statute and does not. serve as a basis for a valid eee 


| Jonxs, First reer Sasa: _o | oe ae 
| This is an appeal by the Alaska Peiroleumn: aid Gail Chaney 4 
| ~ from - a. decision of the Commissioner of the General Land Office 

‘dated December 31, 1914, holding for rejection its coal land applica- 


- tion 0308.made January 14, 1909, under the act of May 28, 1908 


‘(85 Stat. , 42), for the following coal claims 1 in 1 the J unea land dis- : 
trict, Midian 7 | 

1. Summit, survey No. 208, located July 6, 1904, in name of 
Adolph Perecae a, | 

D. Portland, survey No. 204, located July 6, 1904, in » the name of 
Henry R. Haren. | 

3. St. } Mary’ s, survey No. 205, located September 2 21, 1904, in the 
name of Otto E. Sauter. , ae 

4. Success, survey. No. 206, located Fily 6, 1904, in ‘the 3 name “or 2 
Thomas's. Lippy... 

5. Vancouver, survey No. 07, located J uly 6 6, , 1904, in. the name > of 
Clark Davis: 
-. 6 Fremont, survey No. 208, located Suly 6, 1904, in 1 the name of 
A. B. Hunt: - 

7. Virgin, survey No. 209, located July 6, 1908; in the name. of, 
Roland J. Mahoney. ne 
_ : 8 Whatcom, survey No. 210, located uly’ 6, 1904, in the 1 name of 
3 ‘Charles W. Davie 3 
9. Anacortes, euro 4 No. 211, located May 31, 1904, in ‘the name of 
- John Schram. il om Gs : 
10. Ellensburg, survey + No. 212, located July 6, 1904, in the name | 


-_ op John L. Moseley. _ a 
11. Olympic, survey No. 213, , located Tuly 6, 1904, in ies name of —_ 


“Geo. F. Cotterill. : 
12. Latona, survey No. 214, located August 98, 1906, in, the name | 


. : of Cleo Davis. 


. Posting and abilieationsai in ane case were duly had ae on No- Se 
_-vernber 9, 1909, the purchase money, pe to $16, 393, was i 
- and receiver s 5 receipt therefor issued. : . 


o 
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| iT hakeatee es on J anuary 6, 1910, proceedings were aardered by the ° ee 

_ Comissioner of the General Land Office upon ‘the following oe a 
predicated upon ‘the report of a special agent: gahe bP 

| A, That the claimants did not make their respective locations and. filings for 


e : ‘their own exclusive, individual use and benefit: but that they and each. and every : 
_ one of them'prior to making said locations and filings on and-for the lands in- 


: volved, entered into an agreement or understanding each of. them: with each 


| and every other one of them. whereby it was agreed’ and understood that after 


‘obtaining patent for’ said lands they - the said claimants and each and every : 


-- one of them would consolidate and combine and hold the lands embraced in said. : 
7 locations and filings ‘for their joint use and benefit which agreement and under- are ae " 


- standing was carried out in the making of said locations. and. filings. 
aD That said claimants did not locate and file upon the lands embraced in 


f 


and covered » by their several. filing S in ‘good faith with intent that. the legal 


' title to the lands covered. by each. of several filings should be acquired. pursuant 


to the laws. of the United States governing the. entry, Sale, or. ‘disposition of. | 
- public lands, valuable for the coal deposits | contained ‘therein, for the separate. 
'. and several use and benefit of the individual claimants, but each of said loca- 


tions and filings. was made pursuant to the unlawful purpose and intent that 
the title acquired thereby and thereunder might and should inure to the use 
_and benefit in equal measure of the entryman and to each and.every oné of 
the several other persons by whom said coal declaratory statements mentioned 


above were made or to the use and benefit of an association or corporation by - 
them formed or entered into or. contemplated and of which they- were to be — 
members and stockholders by themselves or in association with such other per: . 


SONS as they might admit. or who might. secure entrance therein. 


: 8. That the locators: and claimants, of the several tracts and. parcels of land’ 
. covered by and embraced within. the above mentioned coal declaratory: state- 


ments did not, they or any of them, prior to making such locations or at any 


other time, thereafter and prior to filing notices. of said locations open or improve 


vt any mine or mines, of coal in and upon any of said tracts of land. 


A 


_. After due notice and denial of: charges, testimony was taken a 
on September 11, 1912, the local officers rendered a decision holding 


that the Government eid: conclusively established the truth of the " 


charges, } Nos. 1 and 2,and so much of. charge No. 8 as relates to Van-_ 


couver, St. Mary’ S, "Ellensburg, Olympic, Anacortes, and. Latona. 
claims, and that charge No. 3 had not been sustained as to the Fre- 


mont, Success,-Portland,. Virgin, Summit, and Whatcom claims. 
Upon ippeal from this action the deci con of the local ee was 


3 edited by: the. Commissioner: of the General Land Office on De- 


tion. 


_, The eclanoie ons in this case oq the various Geers filed - 
de behalf of the claimant. company hawve:been carefully examined. Much re 


of the testimony adduced at the hearing relates to the quéstion as to 


| whether the locations were made for the exclusive use and. benefit of i 


| ~ cember 31,1914, and it was held that the charges had been sustained ~— 
as to all of the seine and that the application in its entirety should. 
be rejected. Further appeR brings. the: matter ners for considera-_ 
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\ 


a the individual iseioese or for the benefit of the Alaska Petroleum 7 


and Coal Company. However, , in view of the facts disclosed by the _ 

record upon the question as. to whether a mine of coal was. opened. coh 

_ . or improved upon the claims, the Department finds it only necessary = ts 

. to discuss and. determine this latter feature of the case, ore as to fli - 
the Fremort. claim. - ; 


Immediately after ike passage of the act of April 28, 1904" (33 


| oo Stat., 525), the locators of the claims here involved axeouted powers mee 


of. attorney, authorizing A. B. Hunt to open up, locate, survey, ae 


- stake and record coal. claims in. the Kayak: recording” district of - 


| Alaska i in the name of the party granting the power ; to file all neces- 


28 sary papers therefor; to make application | to. purchase and to take. . 


all steps that might: be necessary to secure issuance of patent: Hunt - oo ae 


. immediately thereafter. left for Alaska and under the powers. ne eg as 


- - granted him, located niné of the claims on July-6, 1904, another on a2 aa 
~. May 381,°1904, another on September. 21, 1904, aud the other on : 
August 28, 1906. Notice of location of eleven of these claims was 


a a for fecde dt February 10, 1905, and the other on August. 28, 19 06. oe 


Coal declaratory interion ts: were presented to the local. office on 


| May 5, 1905, and July 1, 1907, and the claims were surveyed J uly, ae l 
ae Atigust and September, 1907. ie aie 
‘During the years 1904, 1905,. 1906 : ‘and 1907, the improvements as 


3 | upon the claims were made ee the personal direction and super-_ _ 


vision of Mr. Hunt. In 1904 Hunt prospected, by means of smalls 
excavations, the coal veins which outcropped - along the sides of 
_ Yayines traversing the claims, and. it is alleged that this work- “Was -- 
» done at the expense of and for the benefit of the individual. locators. - 7 
‘In May, 1905, a tentative contract. of lease’ upon a royalty basis was 
~~ entered ‘into between the company and individual claimants, and 2 
ina under this agreement the work upon the claims was thereafter done 


at the expense of the company. , The following is a statement: by 
Clark Davis, ane of the, officers: of the company, as to the money 


_" 7 expended and - ‘improvements made for, the company. upon these 2 te 
— claims i in 1905 to 1910, inclusive: | | | 


1905. 


is The ‘Company had 5 men suinioged building | trails for 4 
months. at an average. cost of $150. per month per man, 
making a total -eost for~ labor, and the feeding and 7 
pO OP WC a ate Ss he $3, 000° 


ee ia addition, a bunk house and office log building was. erected 


by contract at a. cost Ce a ee setee aoe 275 | 





| “Making a ‘total expenditure for the. year F Olona #8, 206, 00 


~ 
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- 1906. 


_. Prospecting work was carried on, open cuts were made on 


veins, and prospect tunnels run, on which 5 men were em- 
ployed for 5 months, at a total cost to the Company of. 


i $150 per man per Bes 4 es ean a eee eee eee Cite! $3, 750 | 
a In. the Fall, beg ginning in October, a. working tunnel was | | 


“started on the Fremont Claim, and driven in for 25 feet, 
at a total cost, including the cutting. away: in the Moun- 


‘tain side for room for this tunnel__———-——-——------ ea 500° 


“Making: a eee expenditure for the’year of 


1907. 


a Work on ees tunnel. was. continued and 40 tt. more was 


driven, the tunnel being timbered on the two sides and ~ 


the roof at a cost of____-— Be ieee ee oat Ae ee ate ST $1, 400 


Also, engineer ing work: covering the location of veins, loca-. 
‘tion of bunkers, and plans for same, and terminal. site on 


‘property, at a. total cost Cee eter ee : Zs 530 
Making a total expenditure FOr the year 2 Sanna en re 
2 1908. 
manuel Gol. continued, 195 ft. at a total cost of $18 . ee : 
_ per OGY as es $3, 510. 00 
| Ventilation plant greenest eee Bremen totes ee: 150; 00— | 
Making a total expenditure for the year eels emer De 
4900. 


An air shaft from the surface on the Mountain side: tap- _ 
ping that end of the tunnel; this air shaft was 130 ft. 


[VOL 


$4, 250. 00 


$3, 930. 00 


$8, 660. 00. 


a8, 197. 30 . 


~ long, and cost $9 per ft., at a total cost of._____ ete $1, 170. 00, 
_. Late in the season the work. was continued on the tunnel = 
BPP COS Olt ot i eet ee ae S-.  687.00 
Paid on the Government in full for 1639.30 acres of Coal 
- Land November ntsc MONE Oe RIPE aE Re Oe ON SNe es le eer $16, 390. 30° 
Making : a total expenditure for the year, aga a er ed 
Meee ee rs is a | _ 1910. 


. 
oN 


7 Machinery, including air compressors, ‘poiler, pipes, and 
equipment for the Mine was purchased in Seattle at 


pO COR OE Sh neice et ee es SI O08. 


3 The total cost of freight from Seattle to the Mine and 


for the installing of the machinery at the mine was__ 1, 897. 16 hae 


A road was constructed from Canoe Landing to the . 
mouth of the tunnel, a distance of 3 miles, at a cost 


of #109 pet, mie a “300. 00 
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A cross-cut was civan in solid rack 180 ft. ak a cost of | i 
$10 per {ee Se Re Ee eee $1, 800. 00 


_ Power house, Blacksmith Shop, and Powder House were — | 
constructed at a cost of about_---------.----------- 700.000 
Making a total expenditure for the. year of. epee sat bee ele eg © G: 657. 41. 
Total expenditures, for the six year Be 39, 969. nh ‘ 


Mr. Hunt who had chat ge sf the ‘development of the eae ee 


- fied that fis instructions were to go upon the ground and find coal _ 
| upon each of the locations, and that acting upon such instructions 
~~ he prospected the coal veins upon their outcrops at various points; _ 
that as soon as he had faced up.the coal and’ disclosed both walls of. 
the vein he would move on to the next claim and continue his work — 


in a similar manner; that this work was done for the purpose of 2 


determining the ihiclriecs and. continuity of the veins and. whether 


 .the coal was of such commercial quality and in such quantities, aS 


to warrant the large expenditure pee y for the opening of a 


| commercial mine. 


The - principal improvement foade by Mr. Hunt was “upon the - 


_ Fremont claim’ where a tunnel 20 feet long was run in 1906, and oe 
continued in 1907 to a length of 70 feet, and in 1908 to. a total length : 


| of 195: feet. Mr. Hunt testified that iis: tunnel was driven for. the 


purpose of prospecting and that he made no effort to locate a work- . | 


' ing tunnel designed. for the commercial mining of coal. A part of 
Mr. Hunt’s testimony. along this line i is as follows: 


 Q. The object of that, development work was ‘not then to mine coal? M 
A. No. It was not my intention at all, and it was not the report that I. made . 
“to Mr. Davis. The report I made to him was that I-had found an ideal a for 
a prospecting tunnel. : s tee a 
'Q. It was? - 

A. Yes, , | *B1iy. 

Q. Had you found. any ideal spot for mining coal at that place? a 

A. No. | 

Q. If you had intended: to mine coal, would’ you have selected, that. particu: 
lar vein or that particular place on that claim? 

A. On that claim IT would, yes. a, ; 

QQ. Would. you have considered that a proper location for the purpose of min- 
ing coal? | } 

A. No. I would. never have made any location. Be did not consider ‘myself = 
competent to make a location for a working tunnel. | | oa 


Ne 


It was further testified as to this feature of the. case se by the ‘ieetee - - 
that they realized that they would be unable to open a commercial — | 
mine individually upon any one of the claims and that some sort of — 7 


eventual cooperation, was always contemplated. 
It is further contended by counsel for diniwaane company that a 


‘. the locations’ were at. all lame with respect to the ‘work necessary. to 


-eonstitute the opening o or an peeve a coal mine © under the act of 1904, 2 


7 


ee an 


- a | 7 “1 of the act of May 28, 1908, provides: 
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| “this seaiione was. eaced by the act ‘of May 28, 1908, supra. satis a 


‘That all persons, their heirs or assigns, who have in nea! faith eeesouane 1 or. 


~ by an. attor ney in fact made locations of coal land in the Territory of Alaska in _ 
oe their own iutterest, prior to November twelfth, nineteen hundred. and six, or in 
>. aecor dance with circular of instructions issued by the Secretary of the Interior © 
Bu. May sixteenth, sneees hundred and seven, may consolidate their sald claims 


or locations. | 
The permissive prc ovisions of the’act ms 1908 : are nade. applicable’. 
only. to prior locations of coal lands in the Territory of Alaska. At 
and prior to that time the only way in which a claim could be initiated - 
to unsurveyed coal lands in the Ter ritory was-in the form and manner 
provided by the act of April 28, 1904, supra, which act. specifically | 
described the conditions attendant upon a valid location. An exam- | 
ination of section 1 of that act shows that it was, in part, at least, an 
adaptation of the mining laws, in so far as Ioeation and iecen dition 
- are concerned, to the unsurveyed coal lands: of Alaska. The initial 
step In a location was the opening or improving of “a coal mine or 
eoal mines.” A qualified person or association who had so jopenes, or 
_ improved a coal mine or mines was entitled to locate the lands “ upon 
which such mine or mines are situated” by marking ‘the corners 
with ‘permanent monuments, and were. thereafter required to file | 
notice of such location. for record in the oflice of the district recorder 
and of the register and receiver. of the land district. Tt is therefore 
clear that no location was valid or became: valid until’ the actual 
opening or: improving of a coal mine or mines, and that as the act 
of 1908, supra, did not undertake to prescribe new rules or methods 
_ for the ee or perfection of locations, but dealt with prior existing 
- locations; it contemplated the perfection only of such prior locations 
as had been made and maintained in accordance with the provisions | 


| of the prior existing law of 1904, In other words, the act of 1908 ._ - 


was not designed to and did not validate or cure prior locations. which 


were defective or invalid because of failure to open or improve mines, » 


’ because of failure to erect monuments, or of failure to prepare and file 


acy. notice. of location as required by the law in force at that time. It 


contemplated and dealt with locations valid and complete and which | 
_ might have passed to entry and patent as separate and individual — 
_. claims, had it not been for certain arrangéments or agreements entered 


| = into between locators of contiguous lands contemplating the holding — 
_and- working of their claims for the common benefit. To the extent 


that it relieved. from these violations: of law, the. act was curative - 


. -and remedial; but it clearly contemplated. and regained that the claims 
must have been in all respects valid at time of location or at least — 
prior to the withdrawal of the land by Executive order of November 


ae "United States v, een ae (222 U.S. aie 


* 12, 1906... See opinion of the Attorney General G4 L. D. Pe); and. : ei 


. ae V : fe P , \ : 7 ae 


a 
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Tt. cides appears from the record in this case. < that. the corres hey 


= ‘excavations made upon the surface of the claims applied for were . 


- merely for: prospecting purposes; not designed for the production : es 
+. of coal, ‘and can not be denominated as coal mines within the mean- 
Ing of ie coal- land laws. The tunnel hereinbefore described, located’ - ~ 


a upon the: Fremont claim, may, however, in the opinion of the Dee ee 


- partment, be fairly regarded as a coal mine opened prior to the time 
of Executive. withdrawal, thus validating the location in which it 


ne _ lies, and that same was. diligently and consistently improved during 
the years 1907, 1908, 1909, and 1910. It is therefore held that patent: - 


may, in the absence of objection. other than disclosed in the record 


before me, issue upon the Fremont claim. As. to the other claims, as_ Be 


already: aadicated, it is clearly shown that no mine or mines. were 


opened or ipod prior to. date e fecanon, ‘prior to date of es, A ah 


drawal, or at anytime. | _ 
In, the case of Andrew L. Scofield et ve (44 L. 'D., 7 8), involving ie 


: the question of whether a mine of coal has been opened or improved ae | 


upon: certain coal claims in pasa situate - In the vicinity of the 
claims here involved, it was held: 7 7 


~A small amount of open- -cut work, eres for prospecting purposes, Hoes: not: s 
meet the requirements | of the eoal-land | laws conferring a prefer ence right of 
purchase upon one who opens. and improved: a coal mine. upon the public domain. 


‘In the case of John L. Long (43 L. D. , 305), also involving the 
- question as to whether a mine, of*coal had ‘been opened ¢ or improved 
. upon a coal claim 3 in Alaska, it was said: : : | 


It was. a valuable right, and of course should be construed as having: been’. 
conferred - “by Congress | only ‘upon a valuable consideration. In looking into 
‘these sections it is found. that this valuable right is conferred only upon. those 
“who have. opened and improved, or shall hereafter open and improve, any 
. coal mine or mines ‘upoa the public lands, and-shall be in actual possession of |. 
the same.” The conclusion: is irr esistible that Congress intended. by the grant- : 


ing of this privilege. to encourage the: actual - opening . of a coal mine with a. : 7 
view to. present use of the coal. ‘Any other construction would subject. ‘Con-":: : 


gress. to the criticism of having conferred a valuable right without adequate. . 


consideration and without .any service performed contributing to. the public. oat 


3 “welfare. The requirement that the persons: seeking this’ privilege “shall bein 


. actual possession of the same,”. and the further. provisions. in. section 4 of. the oe 
~~ act that the possession ‘shall be followed by “continued good faith,” can’ bear 


ho other construction than that ‘the preferred claimant. shall be engaged; in 
| £000 faith in the opening and developing of a producing. mine. : 


Tt is very earnestly contended, however, by. counsel for ‘the Ane 7 


ant: company, that.in the Scofield case .a new and different mean- : - 
-ing was for the first time given. the term. mine, and that the Depart- ae 


. ment. departed from. a line of decisions which. had been relied upon — | 
by coal. claimants i in which it was held substantially that. where coal 


had been disclosed the requirements of the law had been. met’ an nd da 2k 
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_ preferenea right of entry ‘aecrued. In support of this ‘contention, “3 
the following departmental decisions are cited: Watkins ¢¢ al. v. | 
Garner (13 L. D., 414); McGillicuddy e¢ al. ». Tompkins et. al. 
(14 L. D., 633) 5 Paire v. Markham (21 L. Dz, 197) 3 Ouimette v. 
O’Connor (92 L. D., 538) ; Reed v. Nelson (29 L. ‘D. , 615). | 
_ An examination ae the cases last cited shows that they 7 were all | 
‘decided prior to the: enactment of the Alaskan. coal-land acts of 1904 * 
and 1908, -swpra, and related to coal lands in the United States dis-- 


, posable oad the provisions of sections 2847 et seg. of the Revised a8 


_ Statutes. They involved a determination of conflicting claims upon 


_such lands between individual claimants in which the question of _ 


priority of possession and improvement was considered in determin- 
| ing the preference right of purchase. Neither the sections of the 


Revised Statutes mentioned, nor the regulations: thereunder, define, - 


with particularity, what constitutes the opening and improving of 
a mine of coal. The regulations of 1882 (1 L. D., 687, par. 18) did 
state that the opening and improving of a mine of coal must not be 
considered as a mere matter: of foun: but the work performed and 
improvements made must be such as to clearly . indicate the good 
faith of the claimant. Ss, : 

The decisions cited by counsel eantains in express er no defini- 
tion of the opening and 4 improving of a mine. In those cases promi- 
nence was given to and emphasis laid upon the features of prior 
- possession, improvements, and the good faith of the prevailing - 
claimants; and these considerations largely controlled the award. 
’ The lands involved in those cases were surveyed public lands, subject 
to sale, and, in so far as the controversies before the Department were 
concerned, presented the question merely as to which of the two con- 
tending claimants should be permitted: to purchase and acquire the 
Jand. | | 

‘Furthermore, in ae of savvoved: bal lands within the United 
7 States: outside of the district of Alaska, the application of an indi- 


a vidual to purchase, where met by no opposing claim, was ew parte in _ 


its nature, and such an applicant might abandon any claim or right 
alleged to have been initiated by the opening and improving pr a 


mine of coal, and consummate his purchase and make a cash entry.” 


under section 2347, Revised Statutes; whether he had opened and - 


= improved a mine or not. However, in cases arising under the pro- ._ 


_ visions of sections 2848 e¢ seq., ‘Revised Statutes, where the claim- 


ant’s right’ to. purchase’ depends upon the prior opening and im- 
_ provement of a coal mine or mines, it was and is incumbent upon. 
this Department to enzerce: the. requirements of the ay in this 


— ‘particular. 


In the case of Esther F. Filer (36 L. D. , 360), where it was held 7 


7 that the cleaning out of old coal prospects, at an expense of $10, was 
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a Tare: Secretary: | ie ae ei 
-. The Alaska Peeroleuin and: Coal Oiitipany hae filed a motion one ee 
~~ yehearing in the matter of its coal land application 0308 for the 
_. Summit and 11 other coal claims situated in the J uneau land district, 

“ Alaska. - By departmental decision of November: 1, ‘A915. ge L. D, ee 


ve: 


~ 


-. not the opening ahd improving of a mine ‘and did ot except the Be as ee = 
~ from withdrawal, the. Department, on page 361, said: | ee ee 


| Whatever ‘else may ‘be: involved, the statute clearly. Pee the eneeaal 


opening of a mine of coal: and: its impr ovement as such. Charles 8. Morrison. . = wees 


| (86 L. D., 126, 129). Substantial steps, taken in. good: faith, looking to. the 


: creation of an operating. ‘and producing coal mine are essential. What specifie st ks i 
work or workings constitute the opening of a mine, | or what. -accomplishes. THO a Soest 


2 improvement of a mine when opened, are matters as to which no arbitrary and . - oy aos 
 Inflexible rule can’ be laid’ down. “Each case as it arises ; must be. determined 2 ete ae 


“Upon the facts, disclosed. 


"In the more ene Gases, , patticularly-4 in r ihe: Scofield. and ‘tons es 
: - opinions, Supra, it has ‘bea determined that work done merely for... 0s 
es prospecting purposes, and. not: with the purpose or design of actual ee 
_ mining and producing | coal, does not meet the requirements of tle - 
os statute, and does: not serve as a basis for a valid-location under the 


laws: applicable to Alaska. 3 | a DS 

Upon careful consideration of the en récord, ‘ihe: Department __ 
is convinced that. with the exception of the Fremont. claim, nothing 
‘more than prospecting was done upon. several claims here’ involved 
prior to November 12,1906, when the coal. lands i in Alaska: were with- 
drawn by Executive onder from location, entry, or disposition. ss see 


| United States w. Midwest Oil Company, 236 U.S., 459). 


-. The Commissioner’ S finding that no mine. or mines: of coal: were 


7 _ opened or. improved. ‘upon any of the. claims. here involved, “with the 


exception of said Fremont claim, is correct. As to the Fremont claim, - 
thie Department fails to find any sufficient evidence of fraud or proof 


that.the claim was not. located for the. individual: use and benefit of _ 
the locator, ‘while as: hereinbefore set: out, a mine of coal was opened a 


and improved prior to withdrawal and such development. diligently _ 


thereafter continued: - Accordingly, i in the absence of other objection, ~ 
"patent may issue upon. the Fremont claim, and the. application, for ee 
the reasons stated, must: ‘be: denied as to all of the. other claims and. ee. 


__ locations~ herein described. y Ee 4 
_ The decision appealed: om is s therefore affirmed, as modified. ‘fae 


.* 


ae ee ‘ALASKA PETROLEUM AND coal co. (on Rehearing) 


| Decided A pri. 26, 191 6. 
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ie 2 56]; ae. eet was: rejected as to all iatnie save one, the s, 


as remont location, for the. reason that no mine or mines of coal had — 
3 been. opened or improved upon the several locations. b gas 


In support of the present motion two grounds: are assigned, ce 4 


“Kirst; that the Secretary erred as matter of law in holding, on the ‘conceded © 
_ facts of the case, that the-original: locators “and claimants of ‘the coal claims — 
| specified, and each and. every of them, did not “prior to making ‘such loca- 


- ; ‘tions or at any other time thereafter and prior to filing notices of said locations, ra 
.. open or: improve any. mine or mines of coal in: end upon any of said tracts of — 


| Jand.” - 


Second, in ‘holding as. ‘Iatter, ‘of law cist. the “Act ‘of. Scares oon . _ 


May 28th, 1908 (35 Statutes at Large, p: 424), was not intended to cure and 


: | sf remedy imperfections in coal’ locations made in Alaska in’ good faith and in the 


ie interest. of ‘the locators, ° and to require the. allowance of such. locations and ae | 
_. the issue of patents to . the ‘locators, notwithstanding imperfections in. the we 


locations, in: all cases. where the locations: were made in: BOOM faith and in. Ie : ‘ 


_interest. of the locators, ee | nas 


- Counsel have submitted a fifty page brief aa argument. In 1 sup 
port of their contentions. With respect to the first specification of 
error assigned, counsel. most earnestly insist that.in its recent de- 
- cisions,. including. that in the so-called: Cunningham case (41 L.-D., 
176 e¢ seg.), and others: subsequent, a new ruling: and interpretation 
. of the statute as’ +o what constitutes the opening or improving of a 
- coal mine has been formulated and announced and has been applied 
: retroactively to work performed upon claims initiated and asserted . 
long prior to such changed inter pretation, to the ‘detriment of this 
applicant and to the destruction of its rights and property. Tt: 1s” 
. argued that the former decided cases and the long continued prac- 
~ tice based thereon established a rule of property upon which Alaska — 


coal locators had a right to rely; and which should have ‘been 


Bored to in the adjudication of Alaska coal land claims. 
.. The cases singled out and. presented as laying’ down. the ésniath 
e ile and practice are the following five decisions: Watkins ¢¢ al. v. 
' Garner (13 L. D., 414); McGillicuddy e¢ al. v. Tompkins e¢ ai. (14 
 L.D., 688) ; ‘Pairs v. Markham (21 L. D., 197) ; Ouimette v. oO Con- 
nor (02D. D., 588) ; Reed v. Nelson (29 i D., 615). | / 
| Tt will not -be amiss in connection with ee cases to examine. ~ 
 ~ ether early ‘decisions in order to ascertain what work and-improve- -— 
ments were, in: fact, involved: and passed upon; in them, by this. 
Department. April 9, 1877, the Commissioner of the General Land — 
- Office considered the matter entitled the Townsite of Coalville, Utah. 
(40. L..0., 46, 47). With reference to certain ee: coal de- 


ae claratory statements it was there said: cee os 4 


Both were ‘however made: on the same day, May 20th, 1875. “The one, No. 86, 


by a party who was not in the possession ‘of the land and ‘who never had been, 


‘and by a party who had made. no improvements thereon of any kind..The _ 
other was, lade by ‘a | party who by himself, his. -CO- “owners: and srantors, had 


oo 
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a . ; beau’ in: the actual, continuous and: exclusive possession of he premises. y-éigimed: 
-. fora period of. more than twelve years, and who had expended upon the claim 


in actual. labor: and. improvements an. amount of forty or. fifty. thousand dollars. 
eens Good faith appears to have been exercised by the parties: in interest: in case: 
of D. 8. No. 87 in their endeavor to acquire title to. property upon which. they 
: had expended large sums of money,. and of which they had. the actual possession, 


This same case. was before Secretary Schurz J anuary 80, 1878 
| (Sickels? Mining Laws and Decisions, p. 398), who, while modifying - 


(Paes ic controversy - in accordance with the conclusions. reached below, 
-. which were governed by the expenditures set forth 1 in the quotation. — 
‘In the case of James D. — et al. (11 L.. D. Dee it was held 

eS (syllabus) : oe sae s S 
An applicant for the preference right “to parclaee: coal lands. uoder section 

2848, Revised Statutes, rnust-be in actual possession ot the land when he ap 


plies for such. right, and. the labor. expended and. Anprovemetits, made must be 
such as to. clearly. indicate his good faith. | 


In the case of Bullard Vv. Flanagan: (1 Te D., 51, IT), the 
latter was awarded the land’ upon the following findings: Faas 


That his good faith is shown as a coal claimant from the date val his ‘first 
offer to file: coal declaratory statement, to wit,. September. 12, 1885, that. he. 
commenced to take out coal a few days thereafter and has. continued to take 
~ out coal in: considerable quantities and. develop the mine as best. he could. 


‘That his improvements are worth from $800. to $900, thereon: On the other: 


hand Bullard was never on the tract until the 14th day of. September, 1885, 
the day before he offered. his first filing. His improvements are not worth’ to 
exceed. $550. There is some doubt as to whether his improvements were made | 
for the purpose. of development of the une or for his own. benefit or the benefit 
of another... ae 


Flanagan’s good faith is. shown to be superior to that ‘of Bullard’s in ‘the : 


premises. TE OR I Raa : 
; It is clear that. Wanagan's possession and "HapioNeneat of the tr act ‘were 
‘prior to Bullard’s and being followed by proper filing artd continued good faith 


entitles, him to the preference under the statute. me devised: ERS, sections - . 


2848, 2849, and 2351. 


In the ex parte case 6 of Charles HL Reker art. L. D. 268, 269, QT 0), 
the Commissioner’s cancellation of the coal entry as to 40 a acres was 
- modified under the following. circumstances: : : ot ae 


oes ~The evidence shows that each of said parties had opened coal mines on. the : a: 
tracts; that ‘Ackert could not operate. the mine-on his tract economically ; that 
a 7 the coal could be taken out through the Phelps © tunnel to. advantage }_ that he. 


: paid - Phelps $100 for - his prefererice’ right and. improvements. | The tunnel in. 


it is about 375 feet long, driven into. the coal some 50 feet, at a cost of about © 


7 $1,400... The cost of most of this tunnel has been borne. by Ackert, and to. ‘SeD- 


- arate the tracts would almost. entirely destroy the value... 


I am satisfied that he acted in good faith; he has prosecuted the. parks of 


oe ae Commissioner’s holding i in certain. particulars, awarded the land ~ 


oes : 


“developinent, has expended. considerable money in driving’ a long tunnel into 


“coal, and - in preparing’ for: mining, and has: paid the government. the. price. for 
the land, ‘which altogether is:only: one-half: the acreage aoe ita: one. entry 
* Man under the. coal land. law. oe Pek ge os. 


F “ 
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the way of. opening a mine of coal on the land or of. iInaking it more valuable for 


-  . €oal. mining purposes. were ever made by. appellant, but it. is also shown both’ by _ 
| the testimony of one Lessenger, Taylor’s agent, and ‘by. numerous witnesses in 
~ behalf of protestant, that Taylor “was not in actual possession of the- ‘land when * 
te filed his application to.purchase.. The testimony further fails to. show that _ 
Taylor ever made any. discovery of coal on the land, ‘and, aS between. him and ace 
Walker, shows ‘that. the latter was. in Dossession. when the former filed his. 
| application to purchase. © 


Section 2348 R. S. makes. the opening oni improving of. a ‘coal mine Sapo | 


an the public lands. a condition precedent to the preference right of entry therein — 
a authorized. : It also requires that an applicant’to purchase thereunder must ©. _ 
be in actual possession of the land (James. D. Negus et al, 41-.Ls. ‘DS 82). 7 
ina, = Section 2851 R. 8S. provides. that “ priority of possession and impr ‘ovement fok . 
. . lowed by proper filing and continued good faith shall determine the ‘breterence ot 
~ right to purchase” in case of conflicting claims. — ] 


_ There were Do improvements | made upon this land by Taylor. prior to filing 


The foregoing cases were all. considered and decided long’ prior 


| to the passage of any of the Alaska coal land acts and particularly 
‘prior to the act. of April 98, 1904: (33. Stat., 525). The language 


used. clearly indicates that in the opinion of the Department sub- 


stantial work and actual development. were contemplated as being 
_ required by the statute, and that mere discovery. of coal alone was | 


not sufficient. This line’ of decisions is reinforced by certain later. 
cases which likewise do not involve the Alaska laws. In the case of — 


: McKibben w. Gable (34 L. D., 178, 180, 181), decided by Secretary. 
a Hitchcock, he. there emphasized the statutory Bed rementat as to the 
basis. of a preference right by saying: oe 


- This. right arises where any person or ‘persons, severally | ‘qualified to enien. 
have ‘opened and improved any coal mine or mines upon the public lands, and 
x 6 are in actual possession of the same. : The. right accrues. only to the person or . 

~ ‘Persons. who. have opened and improved the: mine or mines, and have the DOs eS 

session thereof.. rear i 
. It is acquired ante by. opening, improving, and facing possession of, a mine ae | 
or mines of coal on thé public. lands. Jn the absence of either of the required. | 
‘eonditions, there is no preference-r ight of entry under the statute. The office ; 
‘of the: declaratory statement is to preserve ‘the right, not to ‘create. Tt ie 


a Tn Liehmer v, Carroll et al. (34, L D. 4A, 451), this holding » was s E es 
| reiterated | in the following terms: 7 


The preferénce right of entry provided for in section 2348. j is not, nor indeea - fe. 
is any right of entry, created, or initiated, by the filing of a declaratory state. 
’ “nent under. section 2349. Such preference right arises only where a person or 
ine ‘association - of. persons, severally. qualified to enter under : section’ 2347, . have - o 
onenes and. improved a mine or. mines of coal. upon the > rable a and. are 


‘Th. Walker v. . Taylor @ i D.. nti ‘the following language was . 7 
used: a 


_ “The: decisions of. the local. office and of. your office are in Satine: ae oes 
“upon: that question and are adverse. to appellant: “The testimony has been. 
Carefully. examined here. and not only fails to show that any improvements in’. - 
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: an. actual possession. ‘of. tbe sane: “The ‘object and purpose of. the declaratory: “4 


ee "statement: are to give notice of, and to preserve for the period. specified in 1 SeC> wae t 
; eens 2350, a pr eference right of entry alr eady acquired: Shee Pe ae 


oe In. the en. parte case eof Esther F. Filer sek ie D, 360, 861), it a8, : al : ioe 
; said: | os 


“Whatever. else may Ne involved, the: statute ‘eatiy contemplates the spetual Lae 


opening of a mine of. coal and its improverfient, as such.’ Charles’ S. “Morrison” ee 


(86. L. D., 126, 129). Substantial steps, taken’ in good faith, looking to: ‘the - a 


: creation of an. operating and. producing: coal mine are: essential. What: specific 
work or. workings | constitute the opening of amine; : Or what accomplishes. the 


improvement of a mine when. opened, are matters as to. which. no-arbitrary and , 
F inflexible rule can be. laid down. Bach | ease as it. arises. ast be. determined - i > eae 


upon the facts disclosed. 


That decision held that the dentine: out oe aa oak prospects io . 
an alleged expense of $10 did not constitute the opening and improv-. 


— ing of a‘coal mine. ‘In that. case also. it was. contended, asitishere, — 
that a change of ruling had been made, and that. ‘under the former: 
practice prevailing i in the land department the showing made by the - 
applicant was fully- sufficient. to sustain the application to enter in” 


any ex. parte | case. In that case a 1906 coal land withdrawal had in- 
tervened and the claimant was not entitled to enter unless she had 
acquired rights in good. faith prior to the withdrawal, which were 
existent at. the date of the order of withdrawal. 

In the case of Thad Stevens e¢ al. (87 L. D., 793, 1 05), it it” was shield 
~ that the penétration of a coal bed.by a drill. hole did. not. initiate a 
: preference right. The Department said: : : 


| | “The pr ovision of section 2348, Revised Statutes, that those * - who -have “ opened z 
and ‘improved . any coal mine ol ‘mines ‘upon. the public lands, “and ‘shall = 


be in actual possession of the same, shall be entitled to a preference right. ‘of er. | 


entry,” is deemed to. have been intended to set a premium: upon, or reward in - 


ice that manner,. the. opening up of such: lands for the potential production. of coal: ; : ng 
ther efrom. A bore hole of such. diameter as was. relied ‘upon in that case-would - 


_ serve no. such purpose, obviously, and would but. serve affirmatively | to’ ‘demon- ; 
_~'gtrate the presence of the coal, the existence of which must be proven in some’ — 
appropriate’ manner in’ any case, whether the application to pur chase and enter ; 


-. be in the exercise of a preference right or otherwise. Of the. same character eas 
| are: ‘the several: holes drilled upon the land involved. in. the case at bar, and the 
| effect: of the evidence is that no mine of coal -was otherwise actually, opened. : 
- None of the parties, therefore, can be held to have acquired’a preference right, © © =. 
. and their respective. declaratory statements were accor ordingly of no legal force: Bg VS Sth, S 
| ‘or effect. | | Oe ee sa : er : 


_Tn the ease of Conway v, Brooks. 5 (391 L. D., 387, . 339), an Soa io: 


er 4 ire of $625, in connection with’ camps, trail: exploration and ‘other as 


2 work, was claimed, . Secretary Ballinger there said: 


Tt appears from ‘the: record that: while the coal. claimants eee certain ‘4 


7 sums ‘Of money on. ‘the land embraced in. their declaratory” statement, in the... G 


. constr uction’ of-a: ‘trail: 2 and: across the: land, ‘built a =e ‘eabin thereon, and. 


rr... 


ere - 
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rad ee the land to be explored, a ‘mine of, ‘coal had ‘not been opened. ghercén ; 


‘at the time of the filing of the declaratory statement. The only’ purpose that. a 2, : 
declaratory: statement will:serve is to preserve, for a certain period, a pref-. oe oe 
erence right of entry previously acquired by the entering into possession of 


“a tract and the opening and improving of a mine of coal thereon. Without~ | 
the latter, a coal. declaratory statement is-an absolute nullity. = - 


In the case of the Anderson Coal Company (41 L. D. 387 ve a going - 


. ¢oal mine was ‘involved, upon which an expenditure ‘of $9500 had. 


: been made at the date of application: The decision in the case of 


the Carthage Fuel. Company (41 L. D., ;21), shows that an operating - 
a: mine was opened at an initial expense of $97. 25, and. that within the ee 
a ensuing four months more than $5000 were expended ' in working and 


_ improving such mine. These ;two- cases involved the right of an 
association of four or’ ‘more persons ‘to purchase approximately 640 
_ acres of coal land upon an. expenditure of not less: than $5000. in 
| working and i improving the mine upon the land. i 
“It will be noted that section 2348, Revised Statutes, after provid. | 
ing for the preferénce right of entry of the coal mine or mines opened i 
and improved, concludes with this proviso: aor ™ 
, That when any association of Act less than four persons, severally qualified 
as above provided, shall have. expended. not. less. than five thousand dollars. in 
working and improving any such mine or mines, such. association may enter. 
“not excéeding Six ‘hundred and forty ACLS, including such mining -improve- 
ments. | we = os ee 
In order to ce: 640 : acres a . $5000 expenditure i in ‘working ee im- 
proving must be made. This is the only money measure of work 
definitely prescribed. in the statute. ‘Obviously four qualified per- 
- gons, either individually, or associated in groups of twos, could pur-: 
| ‘chase outright without any antecedent expenditure, the equivalent of, 
. 640 acres or could obtain preference rights covering ‘such an acreage 
~ by the opening. and improving of a mine upon each claim. But to 
obtain the privilege of a.640 acre purchase and entry under a single 
. claim, four persons must make the $5000. expenditure. | This provi- 
sion may well be deemed to point out:that standard or type of. im- 
provements and development work. intended by the statute as the. 
. basis of a preference right. © Working and improving the opened. 


‘mine or mines of coal are the requirements of the proviso. This does. 


. not mean prospecting for other beds or exploiting other outcrops or 
facing up exposures of coal.. After the opening of a mine the next. 


. ss logical step is to work and improve it, to make it productive and - 
useful. This is the object and purpose for which mines are opened 


and created. This is the “ follow through ” ” of the initial effort, ‘if a , 
such expression be. allowable. By working and improving the mine- 


the ‘claimant demonstrates, his “continued good faith,” which, cou- 


7 pled with pny of. Possession and improvements, followed by .. 


~ 


_ 
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: ie proper ‘ua ‘dstcemines the pkeference right to purchase Bader sec: ae oe 
_ tion 2351, Revised Statutes. The opening or improving of a mine, - 


+ followed by. proper filing and continued good faith, exhibited in ap- 
_ propriate development work by the locator, aré necessary, but‘are not _ 
_ shown or proven by what. may be done by. some other locator: ‘upon — 


his claim or by some development or exploration association or com- 


: pany on other lands for the Bupa of exploiting and testing the : 


. ‘coal field. generally. — | — oe 

With this thought in | mind: the ¢ cases relied upon 7 counsel. as Peabo e ee 
lishing the broad, liberal rule contended for:‘may be examined. In | 
the case of. Watkins et al. v. Garner (13 L. D. , 414)y.the latter in 


his coal declaratory statement alleged an expenditure of $45, and 


_ that he had exposed. a vein of coal. by digging into the hill 6 fee : ce ae 


- Opening being 8 feet wide and 6 feet high. The evidence satisfac- - 


- torily showed that. Garner had prior possession and’ improvements _ 2 ae - 


oe followed by proper filing, but it was contended that he had not shown — 


~ “continued good faith.” The testimony: showed that prior to his ~~ 


application to purchase, Garner had expended, in labor dnd improve- 


oe sents on the land, $400; that hé had opened several drifts:and ex- — 


. posed. valuable ine of coal; that he had“done all his means and " 


a ability would justify ; ; that he ied a farm 24 miles distant and had to. oe 


~ earn: by work.on his farm the means to carty ¢ on 1 improvements 0 on the sree 


2 coal land.. ‘Thereupon the Department said: 


In the opinion of the ‘local officers, the. protestants dia so: show. this, and - 
you concurred in. that opinion. : Garner’ gs continued good faith”? has thus been = 


established by the. concurring opinions: of the local officers and yourself. ‘It is a : 


question of fact, and it has been held that “ when the findings of the local officers 


~. have ‘been concurred: in by your. office, as in this: oS they are accepted by t the ie. : 


3 ‘Department, unless clearly wrong.” 


Pe In the case of Helen E. Dement (8 L. D., 689), i it fs said—_ 


| “The Department has held that no fixed rule can be established which shall oo | 
. govern in every case that may: arise relative to the good faith. of the applicant. Rie . 


‘Tt is. right. and proper to take into: consideration ‘ the degree and condition in 


life of the entryman’ in determining whether the improvements show good faith.” - . 


— . This principle is applicable tO entries under the coal land law, or else. only 
a the man of ample means can ‘enter coal lands, - This is not the policy. of the 


> government. These lands. are sold at a low pe that. men of: moderate means - 


ie may purchase thent.s 6. 6i7. 


_ But ‘the contention of. the plaintifts it carried into practice, would tend: to ‘ 
| promote monopolies. er fds Oa oo i e 
~The “continued good fait v3 of Garner is an. independent fact in. the case, 


| a and when established, is sufficient to prove. his preference Hebe and: therefore . we 


to Justify the decisions. in his favor. 


The case. of McGillicuddy oe Thoripkins et al. , (4 L. D. 683), h in- 


_ ane an asserted preference right; based upon an expenditure of | _ 
~ $50 in labor and improvements, consisting: ‘of a shaft. house anda 


a shaft four feet eynere and twelve feet deep sunk j in 1 the ground above 
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Ae Crease body < or vein of onl, “At the. ante of tite coplientbit’ the ee 
claimant alleged an expenditure of $8650, $6650 of which was. for 7 
.machinery, drills, étc., while the expense of sinking a drill. hole to. 


_ -the depth of 758 feet was: given as $2,000. The land contained no 

outcroppings or other surface indications of coal and_no coal: was | 
disclosed in the shaft described in the filing. The local officers and 
the Commissioner. found that the land was.not shown to ‘be valuable 
for coal, and that the bore hole did not prove the. land to be of coal’ ~ 


_ character or warrant its entry as‘coal land. The Department. found — 


it. unnecessary to determine these questions but disposed of the: mat-_ 
ter upon the finding that the claimants weré but agents for a dis-. 
qualified. principal. and therefore that sppplicaticn pole. not be 


ae ia allowed... 


~ ag dn, Paire % Markham (at L. D 1st et seq. ds the Department 
said: 


Tt is conceded that he ‘(Markham ) did io ane ‘within ‘the true: boundaries, 
and did have a: discovery of: coal there. It. is true that it is not an extensive © 


ier, working, and perhaps there is not disclosed therein a vein of coal that would 
- pay- for working. ‘Yet the work has. been . done, and coal has. heen found by. 


him.” All that the law and rules require | in opening and improving a coal mine 

is that “ the labor expended and impr ovements made must be such as’ ‘to clearly 
indicate the good faith of the claimant,” and’ not a mere matter of form. | 

-It will thus be seen that Paire did: not file. his declar atory statement for said- 


a 2¢ and. within sixty days. from date of possession, as required by. section. 2349, - 


Revised Statutes. He had : possession June 10, and did not- file ‘his’ statement. 


until ‘November 28, in’ the : ‘meantime - having “more or_ less’ 2 work . ‘done in 
ss prospecting for coal, and no discovery of merchantable coal was made by: him. 


until after the application to panehase by Markham, and after notice of: this 
oni proceeding. | . | 

_ The presence of coal On: this tract has been. demonstrated. Both parties are 
seeking it for coal. “AS between’ these claimants I take it that: the quantity 
of coal - cuts but little. figure, or the amount Of expenditure, provided it is 


- o shown they or either of them are acting in good faith. 


_- Yam of the opinion. that Markham- being the prior applicant for fhe land, id. 
_- haying ‘exhibited good . faith in eee the © same, has the prior and better _ 


| right, to purchase, ~ : 


| Tt is. thus. shown fae Pace did nee file his deine statement 
an time and had not disclosed merchantable. coal on the land until 
= after the application of Markham. It would thus follow that even 
_ without his: claimed  ewicges right Markham would necessarily 
have prevailed. ee 
“In the case of Ouimette vw. ‘O’Connot (92. L. D.. | 538), Secretary 
oo Smith did say that the form of declaratory’ siacement requiring the | 
: allegation that -a’ claimant had located and. opened a valuable mine 
_-of coal need be only substantially followed and was intended for a. 
~ declarant who-had opened a vein of coal. It was further stated that 


: sections 2848 and 2349 did not. Naa that the claimant must have. ~ 


od 
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a ‘opened a mine on the laa at the time ‘of presenting big declatatry Beye 
_ » statement. This holding, however, was not a final. disposition ofthe > 

- -ease-for the reason. that O’Connor was allowed to show whether his) 

oe predecessor, Bridges, had in fact opened a vein of coal on the land. 
“prior: to. relinquishment. The matter was remanded for further ..- > 
| hearing. This samé case on review (23 L..D., 243), was. modified i in ete 
3... one respect, but the decision ordering 4 a. - further hearing ¥ was Pads.": - 
hered to. bas 
"In the case of Reed v. "Nelson (29 LeD., " 61b) 3 it appears thet Nel: ; 


| oon: did actual work that reached coal prior ‘to Reed. . Nelson’s initial 


o developrnent. was meager, consisting of an ‘open: cut and shaft: dis- oo are 


closing a four foot bed of coal, but-he followed that. work up with ease 


bona: fide improvements, cotistructed mainly by his personal efforts, 4 

re until at the end of seven months he had made improvements of the 7 , 

i _ value of about $300, consisting of several cuts and. shafts and a cabin: e 

He was awarded the disputed. tract. because of his. prior possession’ 

_ and improvements and continued good. faith and. development work = 
- in connection with the opening of coal. This case holds that some- = 
| thing more than an. actual. discovery. of coal is. essential t to: initiate Goo ae 


preference right: The - opinion states :. 


"That the right’ to pur chase coal. lands. is initiated: — aie rial discovery. of 7 cue ne a : 
‘coal on. the land and the performance of Some act of: improvement sufficient: to - 


eive notice to the world. of an intent to purchase such lands as coal lands... 
‘It appears from Reed’s - own statements that. he filed his declaratory. state 


Sy ment for. the Jand. in. dispute within ten: minutes after he learned ‘that it was 7 
 . vacant and: before he had. performed any act of improvement thereon. No right. | 


was initiated by the filing of this declaratory statement, and whatever right he - oe 


awe has dates from the time. he: actiially developed. coal on. the land. 


‘Nelson’s right was initiated’ by the development. on May 19, 1897, ot a Gon ee 


foot vein of -coal-on: a: port tion of the one hundred and. Sixty acres claimed by 


him; that this ‘development and improvement was promptly. followed by. the. - 


| filing of his declaratory statement, which included the tract in dispute: ‘that 
Reed gained no right by. the filing of his declaratory statement on May 3, 1897, 


before he had discovered or developed coal. on.this land: and that at the time : ae eh oaas 
he initiated his. claim by the actual. development of. coal on the land Nelson's" oo aS i 


7 right had already attached. to the tract in dispute, | 


Speaking: of the prefer ence: right. arising nde: the Revised. Stat. 


ia the poprene: Court 3 in: United States: v Forrester “Ge BD. — 
aoe 403), said: a 


‘The. mere preference yight obtained as the result of ae the. steps enumer- ed ee 


ated. in secs, 2848, “2349, Rev. ‘Stat., including the filing of. _the declaratory 


statement, ‘is, as described in Sec. 2348, simply “a preference right of Sauy, : 


‘under the pr eceding section, of the mine So. opened. and improved. sa 


In United States v. Munday (222 U.S. eu 5, 7), the Supreme - 
“Court used the following language: ae dee oe | 


_S _ By going upon ‘coal. land, opening up-a mine, “perinanently’ Goaekings the boun 
Fi : aries, and filing ¢ and making't the notices pou under the:l law one, other wise 
! ae 


a 


ning levels, and stoping out the contents of the vein thus made ready for re- 
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% ‘qualified, initiates a ‘claim to the land and may, by further compliance with the ‘ % 
_ law, earn the right to a. patent. That the policy of the law stops at this point _ . 


and leaves him free to assign his location, dees’ not impeach the intent of Con-— 


Hes gress to confine al. locator toa Single location, 


In ordinary parlance the term “mine” penne more. vey a ‘tere | 


| deposit of mineral or ore. It includes the artificial means and works — . 
through which the mineral i is reached and removed. In the Century e 
a Dictionary, Revised cn 1914, one definition of ‘the term mine oy oe 

too given as follows: | | | | —_ as 

- An excavation in the earth aade for the purpose of. getting metals, ores, or 


coal. Mine. work, ‘in metal mines, consists in sinking shafts and winzes, run 


moval, In coal mining the operations. differ. in- detail from those carr ied on in . 


‘or even a vein, iat to denominate an unopened and unworked coal 
 bed-a'“ coal mine” is rather anomalous. That Congress was not un- 
acquainted with the fact of actual coal mining operations on the pub- 


connéction with. metal mines, but are the same. in pr inciple. Thedetails vary. 
‘in coal-mining” with the position and thickness of the beds. .. .. When. the 
term mine is used, it is generally understood that the excavation So pnatied is in 
actual course of exploitation ; otherwise some qualifying term like. abandoned 
is required, No occurrence of ore is designated as. a mine unless something has. 
been done- to develop. it ‘by actual mining | operations. ... A nuine (is a 
Sea -where coal, core, Or some useful mineral is in the procese of exploitation. 


. The tern mine. is sometimes extended in use. to. include the ores as well 


ag he: excavations. 7 a PS : a : a3 , 


A deposit of coal i is éteee cathe to asa Seal bed ora coal seam, 


lic, domain is evidenced by the act i of March 3, 1865. 8 Stat., ais . 


_ where it was enacted— . 


“That in the case of any citizen of the Unitea States who, ‘at the passage of — 


: this act, may be ifi the business of bona fide actual coal- -mining on the public : 
lands, except on ‘lands reserved by the President of the ae States for pub-. : 
lie uses, for purposes of commerce— 
‘such citizen upon proof shall have the right to enter 160 2 acres to ¢ ém- | 
< brace his improvements and mining premises at the price of $20 per. __ 
-acte. This is the first preference right or. preemptive: coal land 
statute.. The present law, act of March 8, 1873 (17 Stat., 607), fol- _ 
lowed eight years later. In that act Congress did not undertake to 


define in terms what should constitute the opening and. improving | 


- of a coal mine. The departmental report: of February 6, 1872, upon — 
_ that bill, S. 522, said that. the proposed law, if enacted, would protect | 
the ight of Se who were then develop we: these mines or who. 

oo ae. might thereafter expend their labor and capital in doing so, by giv- ._ 

“ing them a preference right of entry. (See case of John L. Long, 43 

_  L. D., 805, 809, where the report is quoted in full.) ‘The opinion in . 

: the Long case, supra, Was prepared only after a most careful and 
: thorough investigation and consideration: of the matter in all the 
various phases of the questions: involved. before the e Department. | | 


\ 


wt 


id ~ 
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ay reason. oe itie. Aoretone the Departnent, is Gor ‘saeulad by. oe 


the presentation of counsel that the early decisions established the 
rule and. practice that discovery of coal, only accompanied by such gh eee, 

development.as would indicate good faith on the part of the claim- = 
_. ant, was sufficient to satisfy the requirements of the law.with respect 

to the opening and. improving of a mine, of coal-as the basis fora 

preference right. - Neither is it convinced that such early holdings aes a 

. or rulings were:so uniform and well established as to crystallize GOS" ga ee 
and become-a binding rule of property which ‘would serve to fix sub- a 

stantial’ rights in the. locators of the claims involved in the case at eee ae 
bar, : 7 | eer 7 a 

- The above ‘i is deethed ‘sufficient to ¢ answer ihe ines of cases. chai ree 

6 the effect that a long continued and settled interpretation of the : 
‘law: when reversed can not be applied. retroactively; for the reason. 

. that, in view. of the conclusions reached, such decisions are not here “’ 

applicable. For like reason. the numerous objections urged against. 


‘the opinion of the Department i in the. Long case also disappear. 


- Under the second branch of the motion for. rehearing it is urged. 
| that the consolidation act of May 28, 1908 (35. Stat., 494), 3 1s broadly : 
remedial: cand curative, and as atch permits application and. entry 


| for detective: and imperfect locations. aoe seca m eae | Eee: 


“That all | persons, their heirs or assigns, : who. have’ in ‘good. faith: personally 


or: by an attorney in fact made. locations of. coal land in: the ‘Territory of 
"Alaska in their own. interest prior ‘to November twelfth, nineteen. hundred and. . 
six, .'... may. consolidate their said claims or locations by including in a single to 
claim, location, or purchase not to exceed iyo thousand five hundred and oy . 

7 ACTeS. of contiguous lands, tae. | t fo ea 

It further provides that. sath persons, ‘their Heese or assigns, may 3 
oe fourm, associations or corporations which may perfect, entry ofand’ . > 
“acquire title to such lands in accordance with the other provisions 


| “ of law under which said. locations were originally made” 4 


The very basis for. the existence of any claim or location i in Alaska i a 
dg the locator’s opening or improving of a mine of coal in accordance. Lie 


| Ww ith: the act of 1904. ‘Without: this essential foundation no claim in 7 


or location could. arise, and any assertion of location by notice or 


~ otherwise would’ be without legal effect and null and void. The. oe) 


hey act of 1908 does not purport to create Or. vitalize a location or claim _ % ge - 
not already existent. It - was) created to enable those who possessed Oe ater 
locations made in good faith j in accordance ‘with prior existing law, = 
_ but who had, after location, entered into some arrangement oragree- © 
ment to combine their claims, to perfect such grouping lawfully and _ ie 


to make applications and entry for such consolidated claims and. 7 : ie 
obtain patent under the conditions ‘set forth. Any location lack- — 


oe es ing the Pa element of the opening 0 or improving of 2 a mine : ee 


: : ory Sct mh. ee ee Z 


os 2 . - A ~ 
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| “ould not be cured and Was riot to be perfected by reason. of that i 


statute. _ 2s . 


7: The Attorney Geiteral of the United States, in whi opinion. of J me . - 
oe. 12, 1909 (88 L. D. peck), after discussing the tules of. eae con- 
| "struction, said: | 


- - Under these rules there is little room for fhe. eonetaleHon “of gection 1 of the 
ae act of May 28, 1908. It is therein. is expressed. in plain and unambiguous. terms” 
- . that: all persons, their heirs or assigns, who have in good faith made locations 4 
of coal lands in Alaska, in their own interest prior to. November 16,1906, or in = «| 
accordance with the circular issued by your ‘predecessor May 16,.1907, may 
— consolidate their. claims or locations by. including in a single claim, Tocation, oF ade 


purchase not to exceed (2,560 acres, ... 


| .It is an elementary rule of construction: that ‘such words and phrases as. 7. : 
“ist made locations,” “in good faith,” “ claims,” ‘“ purchase,” and “entry” are. 
used in their technical sense if they: have acquired one, and in their popular . 
“sense, if they have not. (Endlich on Interpretation of. Statutes, sec, 2.) -Under 


_ the. coal-land law, “ location,” “ claim,” “ purchase, na and ) entry ” have acquired 


well-defined meanings. (McKibben v. Gable, 34 L. D., 178.) A location: ismade . 
py going upon coal land, opening and developing one -or- more coal mines. . — 


' thereon, and taking: possession. Of. the and. The locator’s claim ” “is> thus 
initiated: It may. be preserved . by giving the notice required by. law. The 

“ purchase ” ond “entry ”: -are made at the time. of final proof - and payment, 
F which, in Alaska, may be four years after the location is made. . 


Discussing further the ‘said act of 1908 the meorney General 


reached the conclusion— 


that it was the intent of this. eeidistion: to" iiotrale ‘such locations to pro- 
ceed to entry and patent upon the terms and conditions. prescribed in said act. 


~ The United States Supreme Court in the case of. United ‘States v.: 


Manda supra, stated that a claim is initiated “by going upon 
coal land, opening up a mine, permanently marking the boundaries, 


and filing and making the natieds required under the law,” and in 
- éffect. holds that the said law, after these statutory. requirements “ee 
have been complied with, ice the locator < ‘free to assign his loca- - - : 
_ tion.” In other words, tha? purpose of the act of 1908 was to make 
- ~ Tegal consolidations of locations which otherwise would have been .- 
ee unlawful, for-it had been the consistent holding of this Department on 
na that prior to the. final proof and certificate upon final entry there 
could be no combination of locations without the presumption that 
| the locations were made in the interest of those who did. not tually 


open the mine and make the location. - 
The able and very. complete brief filed by Soaial for the Gaal 


, élaimants has been given careful. consideration, but In view of. the » 5 


2 foregoing, and particularly i in view of the opinion given by the chief 


| 7 law officer of the. United. States, I do not feel. warranted in placing 


= upon the law'a different construction from that reached by him or 


Dy ‘my predecessor i in the Department of the Taterior: = must there- os << 


noe ae “Beg re 
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. = fore. edhe | to he Bangle nereierors: inencat “The: decision” . : 3 = 
- of the First: ‘Assistant Seeretary, Epon which rehearing is asked, is oe ates 
roe adhered to; and the motion is denied. | 


- GEORGE w. OZBUN. 


"Decided Aprit 28, 1916. 


-_—— 


Purnoneuae Wirepeawat—Aor OF. Tt ULY: 17, 4914__Resrarcrm pian . 


~ Section 9:of the regulations. of March 20, 1915, under the act of July 17, ‘4914, “ : ie : oe s pe 


providing. for agricultural . entries of lands withdrawn, classified, or re | 


- portéd as valuable for: phosphate, | nitrate, potash, ‘oil, gas, or “asphaltic ee : 
minerals, amended to require that nonmineral entrymen: of. lands subse-- 6 0" bs 
quently: so withdrawn, classified, or reported, shall be notified of their right . ee 
- to apply for restricted. patent therefor under section 8 of said act, and that ~~. : 


- ‘upon failure :to file application: for patent within thirty days or to ap ply for. oa 
classification of the jand as nonmineral, the entry will be can celed. | | 


% a —_— 


Jones, First Resaiant Seeretary: : | - eee 
The Department is in receipt’ of your iCocuttions: of thie Gen ; 
eral Land Office] communication of March 8, 1916, signed by D. K. 


_. Parrott, Acting Assistant. Commissioner, relating” ‘to the case of — ee 


: - George. Ww. Ozbun, involving homestead entry 011645, Los Angeles, a 


- for the NE. 4 NE. 4, Sec. 10, T. it N., R. 23 W., S. B. M.. , calling at- | ey | = 


om tention to departmental decision rendered therein December 15,1915, ‘ 


< ane making special reference to that part of the decision holding that | | | | | | 
“claimant will be allowed thirty days in which to elect, and failing. © oe tee 
therein the entry will be canceled,” and suggesting that penalty was Sree ce 


a probably inadvertently made a part of’ said: decision. | 
_ - It appears that the lands in question were withdrawn from aoeical- 
. tural entry. September. 14, 1908, but that they were restored June 22, 


1909, and embraced in petroleum reserve No. 24, by Executive: ee | : 


= 7 under date of December 16, 1911. The entry was made October 2g AS 
_ -1910,and on December 14, “1914, final three-year proof was submitted, 
but final certificate was withheld because the lands had been ee a 


: e in petroleum withdrawal aforesaid. | 
Your decision. recites that: 


: . You will notify claimant. that patent, if issued, will contain a reservation of | ome: 


| ‘the oil and gas deposits to the United States in accordance with the act of July... 


| Bele 1914, unless, within thirty days, there is: filed in. your office an application ee 
for classification. of the lands as nonmineral, together with a- showing, pref- | 

erably. the sworn statements of. experts or practical miners, of the facts upon, — 
1 which is founded a knowledge or belief that the land applied for is not valuable . 
Oe for. mineral, In the event that such application. for classification is: filed, and: ° ae 
‘game is denied, a hearing will be allowed, if applied for, ‘at which, the burden ° eo 
~~ of proof will ‘be ADom: the atnant to. show that. the land is not mineral in -_ 
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ao ‘gharacter. Should, however, the claimant fail to take any aetion: ‘within. ‘the. - 
- time allowed, -you will, upon proper payments being made, issue final certificate. 


with the reservation of the oil. and gas. deposits under the act of J uly 17, 1914, 


. The Department affirmed your action, but. construed the law fur. | 


ther to mean that it was optional _ with claimant: whether he should 


a take patent as pointed out by you or suffer cancellation of his entry. a 


Section 3 of the act of July 17, 1914 (88 Stat., 509) / provides: 


‘That any person who has, in good faith, located, selected, entered, or pur- 


- chased, or any person who shall ‘hereafter locate, select, enter, or purchase, 
under the nonmineral land laws of the United States, any lands which are sub- 
sequently withdrawn, classified, or reported as being valuable for phosphate, | 


. nitrate, potash, oil, gas, or asphaltic minerals, may, upon application therefor, 
and making. satisfactory proof of compliance with the laws under" which ‘such 
lands are claimed, receive a patent therefor, . or 


a + This section clearly defines that.a person who upon eee ee . 
~~” factory proof of compliance with the laws under which such lands" 
are claimed” may receive such patent for the land “upon making 


| application. therefor.” Upon the other hand there. appears therein, 


| a expressed or implied, no. authority. ot law for the 3 issuance of Patent: 


except upon application. , 
Departmental regulations under ‘the act of J wy tt, 1914, supra 


| section 8 thereof, recites that: 


 ‘This_act. in. many respects eezeni bles that of Marchi 3, “1909 (85 Stat., 844), - 
whiclr provides. for. the protection of the surface. rights of entrymen upon Jands - 
subsequently classified, claimed, or reported as coal lands, and ° also, that of . 
_ June 22, 1910 (86 Stat., 583), authorizing certain forms of agricultural entries 
and. selections on withdrawn or classified coal lands. The: general ‘instructions 


under these acts of September if 1909 (88 L,: D., 183)’; ‘September 8, 1910 (89 


. Li. D., 179); May 28, 1912 (41 L. D., 80)3 and June 14, 1912 (41 L. D., 89), — 
may be followed, so far. as. applicable, in matters of practice and procedure not. 


specifically covered. by. these regulations. | 


It seems, therefore, that in the absence of erp recital j in ‘ne 
regulations governing the perfection’ of entries under the act of July 
17,1914, supra, the “ general instructions ” not inconsistent under the - 


| acts mentioned. “may be followed.” 


Thus by refererice to, circular of instructions of September fF 1909 ; 


: (38 L. D., 183), it is seen, section 2, that: 


. All persons who, in good: faith, locate, select, or ‘enter, under. the nonmineral ~ 


: laws, lands which are, subsequently to the date of such location, selection, or 
‘entry, ‘classified, claimed, or reported as being valuable for coal, may. elect, 


upon making ‘satisfactory proof of compliance with the laws. under which they , 


ca to. receive patents upon their location. 
And i in section 3. thereof: i 


The. claimant may, after determination at final proof + that the lands are — 
Fuge™ gs chiefly valuable | for coal, elect to. receive patent’ with the statutory reservation, = 
Ee provided, of course, broot.< of compliance with the law in AEher r respects is sitis- 7 


~ 
_ ™~ 


_ 
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bg 


ashes eee in - section: 6, ‘after reciting that Aten nt, shail he aaitiod as 

7 a : to patent upon satiafactors final proof, without reservation, unless” se ree 

-. there is satisfactory evidence that the lands were known to be coal .  ~ 
before the submission. of final proof, when a hearing will be ordered, Pee 

and if such facts be shown at the hearing then— Bo emt a Rae, 

. the entry. shall be canceled; unless the claimant shall prove that he was at a mea: oo 


time of the initiation of his claim in good faith endeavori ing to.secure the land — ee 


_ And section 7, as amended: (41 L. D; , 358), are 


- But no coal. declaratory statement or application to purchase - ae Sit bee © : 
* received until the: nonmineral claimant has elected. to take & patent containing: s i _ 
: the prescribed reservation. | » eee 7 


These regulations were ‘made in pursuance "OF the statute. itaelf, a : 


which declares “that any person who has in good faith located, 


- selected, or entered. under the. nonmineral land laws of the Unitad | 
States any lands which are~ subsequently classified . oi Mays | if Bt 


he shall so elect, . . . receive a patent therefor. 


Upon consideration of what is believed a proper aerate a of this 


act, no good reason is apparent why the instructions thereurider may 
not be followed, in.so far as they are applicable i in the : practice and 


- procedure governing in the case under consideration. The Depart- o 

* ment. finds no authority of law for the i issuance of. a ‘patent, in: this 

“and like cases, to a claimant who has failed to. express: his: willing- 

-. “ness to receive it. Moreover, it has said in the. case of one State of - 
7 California. et al. (44 L, D., 27), syllabus; a 


~The land department. is. without. authority to issue. limited. patent under the | - 
. act of July 17, 1914, for lands embraced in a school indemnity selection by the 
State of California, upon waiver by the transferee of the State of all right to. — 
the oil deposits therein, unless the- State® shall have first. consented to the a 
ore of such. restricted patent. , | - 


eo ~ Accordingly, for your guidance in the future, SocHion 9 of he regu- af ee 

: ~Jations, under the act of July 17, 1914. (38 Stat., 509), providing 20) ee 

a agricultural entries. on phosphate, oil, and certain other “mineral 
. lands. (440 L..D., , 82), i 1s hereby amended to read. as follows: : 


_ -Nonminer al claimants who are ‘or may be affected by. withdrawals or - classt- ar ee 

. fications made, or which shall be. miade, subsequent to their locations, selections, ga 

~ entries, or purchases, upon submission of satisfactory proof of compliance with ae: 
the laws under which they. claim, unless the withdrawal _-be revoked or the 


_ under the. nonmineral laws,. and. not because of its coal character, in which — sere 
iar event he shall be. permitted - to elect to recewe werent with the. reservations 
Bs prescribed in the statute. i ia Peeks 


classification set aside prior to the issuance of patent; or unless they show that . ~ ee 


the. lands embraced in their claims are in fact nonmineral, shall be entitled to: 
. the patent authorized to be issued by section 3 of the act. upon the filing of an. 
-. application therefor. Such claimant will be notified of his right to-such a pat- — 

ent, and. upon failure to file within thirty days his application therefor or to o~ ‘4 
ms apply for a classification of ‘the: land as nonmineral, the cnuy will pe canceled, Po ds 


~ 
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-DNSTRUCTIONS, ee 
| April 28, 1916. _ 


2s SMALL Horpine Gai OF eae 28, -1904—Proor. 


ss Jones, First Assistant Secretary? 


No proof of settlement claims will be hereafter accepted, with 2: view ‘B pr 0- 
curing relinguishment’ thereof by the Atlantic and Pacific Railroad. Com-. 
pany under the act. of April 28, 1904, until by examination in the field such 
' claims shall be found to be valid. | ed 

‘SutzcrioNs UNDER THE AcT oF APRIL 28, 1904-APPROXIMATION, | ne sy 

In making selections under the act of April 28, 1904, in lieu of lands hereafter’ 
relinquished for-the. benefit. of settlement claims, the Atlantic and Pacific — 
Railroad” Company will be required. to- ‘select an area in. compact TOrm, 
 approxiniating that relinquished. | TE ; 


rene ae or 


The Department has recently. Ted ‘undér cide ae? eeetath 
selections and. small-holding claims under the act of April 28, 1904. 
(83 Stat., 556), and you [Commissioner of the General Land Office] 


- ‘were: feces to proceed with examinations in the field to deter-— 


mine the relative quality of the selected and the base: lands. : 
Said act reads as follows : ee ee ee a ee a 
That the Atlantic and Pacific Railroad Company, ‘its successors in interest 


7 and its or their assigns, may, when requested by the Secretary of the Interior 
$0 to do, relinquish or deed, as may. be proper, to the United States any section - 


_ or sections of its-or their lands in the Territory of New Mexico the title to 7 


which. was derived. by said railroad company through the act of Congress of ‘ 
© July tweuty-seventh, eighteen hundred and sixty-six, in aid of the construction * 


i -of said railroad, any portion of which section is and has been occupied by. any ay 


“settler or settlers'as a home or homestead by themselves or their predecessors ee | 
in interest for a period of not less than twenty-five years next. before the pas- 


sage of this act, and shall then. be entitled to select in ‘lieu thereof and to have — 


7 patented other sections of vacant public land. of equal quality in said ‘Territory, A 


as may be agreed upon with the Secretary of the Interior. 


. ae SEc. 2. That the Secretary of the Interior shall, as soon as may be after the 
es passage of this act, cause inquiry to be: made of all lands so held ‘by settlers, 
- . and. shall cause the holdings of such settlers to be surveyed, and-on receiving 


such velinquishments or deeds shall at once, without cost. to the settlers, cause 
. patents,.to issue to each such settler for his. or her holdings: Provided, That. 
~ not to exceed ‘one hundred and sixty acres shall be patented to any one person, 
and such recipient must possess the. qualifications: necessary te. entitle. him or 
her to enter such land under the homestead laws. | 
| SE 3. That any fractions of any. such sections of land 1 remaining after edie 
vs issuance of patents to the settlers as aforesaid shall be subject to entry by 


es citizens the same as other public lands of the United States. es 


The instructions of August, 2, 1904 (33 L. D. , 156), cates this act, 
“provide that proof of the settlement claims. may be made by corrobo- 
‘ rated affidavit executed before the local officers or before any officer _ 

~ authorized to take homestead proofs. No publication of notice -of 


-. intention to offer proof is required, nor are such claimants required | 


fe Z to pay any fees or commissions, as the law provides that paces 
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ed 


| ‘Shall 4 issue. » without cost to the settled It appears that under this 


procedure a number of such claims of doubtful merit have been 


allowed. To obviate such results as to future cases it is directed — 
that no such proof be hereafter accepted. until by examination in 


| _ the field it shall be found that such claim is valid. 


It will be observed that the law permits the railroad company to 
reliquish an entire section although. only a portion thereof may beem- — 


braced within such settlement claim. Heretofore, the company has — 


been permitted to make its selections by smallest regular’ subdivisions, — 
although an entire section may have been conveyed to the Govern- — 
~ment because a small portion thereof was claimed by a settler. It is 


believed that this privilege heretofore accorded to make selection — | 


of areas less than that relinquished is broader than. justified by 
_ the law, which | provides - that the company shall be “entitled to 
select in lieu thereof and to have patented other sections of vacant 
public land of equal quality in said Territory, as may be nee upon 
' with the Secretary of the Interior.” , 

As to selections hereafter made under this act. ihe company will be 
required to select, in lieu of land relinquished for the benefit of such 
settlement claim, an area in compact form approximating that re- 
linquished. -For example, if 160 acres be relinquished for the benefit 
of any one settlement claim, a selection in lieu thereof must be in’ 
compact form approximating that area, and if an entire section be. 
relinquished because of a settlement claim for a portion thereof, then 
in such case the selectiton in lieu thereof must be of like area in com- 
pact form. This rule will be applied as to selections in liew oF any 
lands hereafter reconveyed by. the company under sald act. 


CHARLES M. FOSTER. 
. “Decided April 28, 1916. 


TIMBER AND :Srone Ewrey—Appratsat—Paice, 7 
The submission by a special agent of a- tentative appraisal of lands within 
- nine months from the tender of a sworn statement therefor by an appli- 


-  eant under the timber and stone act, which appraisal was not approved . | 


-and filed in the local office within that period, does not constitute an official _ 
appraisal, and the applicant is entitled, under section 19 of the timber and_.- 
_ stone regulations, to make entry of the lands. within thirty days after the 


7 expiration of the nine months’ period, at the price, not less than $2, 50 


| per acre, specified by him in: his application a as the reasonable value thereof. ae 


~ Jonze, First Assistant Seeretary: | on 
Charles M. Foster has appealed from the aecaon se the Saas: 


sioner of the General Land Office rendered August 8, 1914, in the. : 


above-entitled case, requiring ics payment of $71 0 in connec- 
48137 "vow a5--16-—-6 | 
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- tion with timber a stone entry 07969, for the SW. 4 SW. 4, Sec. 17, 
8. 4 SE. 4, Sec. 18, and lot 4, Sec. 20, T. 30 N,, R41 5, W. M, | 

Spokane, Washington, land district. ' . 

It is insistently urged upon this proceeding by ‘cone for appel-_ 
lant that the timber and stone act of June 3, 1878 (20 Stat., 89), 


under which this entry was made, provides that. the price of $2.50 —— 


- per acre, fixed by said act, is the maximum, as well as the minimum - 
price, | that, therefore, the regulations of the Department provid-- 
ing for the‘appraisement and sale of timber and stone lands for a — 
_ greater amount than specified by Congress, go beyond the scope of 
the act. This contention is not sound:and no discussion is deemed’ 
necessary with respect thereto, the Department i in the case of Lizzie 
Lawson (Seattle 01931), decided ey 29, 1916, holding to the 

contrary [44 L. D., 585]. 

It is further contended that the land was ae in. ea scm 
within nine months from the date the original sworn statement was _ 
filed in this case, and that claimant having paid the sum of $410, the’ 
value of the land and timber as estimated by him in his original 
sworn statement, within thirty days after the expiration of the nine | 
- poonths period, is, therefore, entitled to purchase the land without 
further additional. payment, in accordance with paragraph 19 of the 
timber and stone regulations of August 22, 1911 (40 L. D., :288),.: 
‘revised and reapproved January 2, 1914 (43 L. D., 87). For the 
‘purpose of disposing of the latter contention it is neceenay | to 
briefly set out the various steps taken in the case. 

Foster filed his original sworn statement December 93, 1912, “val- 
uing the land and timber at $410. The described land was exam- 
ined by a special agent and on June 5, 1918, within nine months from 
the date Foster filed, the special agent. sibiited a tentative ap- 
praisal to the Chief of Field Division, which appraisal was sus- 
pended upon the recommendation of the examining special agent in 


order that the land might be further examined with respect to its . 


suspected mineral character. No notice was given the local officers or 
appellant within nine months from date the original sworn statement. 
was filed in the local office, that the land had been examined bY the | 


_ . Field. Service. — 


- October 17, 1918, within thirty eee after se oation of nine 
months from ae ihe original sworn statement was filed Foster ten- 
dered. $410 in payment. of the purchase ‘price and the local officers” 
issued their final receipt therefor. No objection at. that time appear-._ 
ing, on October 22, 1913, notice for publication issued. setting Janu- 
ary 14,1914, as the date for making proof. - | 
The Chief of Field. Division, on November 12, 1918, aime Gig | 
copy. of the notice for publication to the local eihieers roiestng that. 


» 
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final certificate be withheld until field examination had been made, or 
report submitted. January 14th, on the date set, Foster made proof. — 
January 21, 1914, the Chief of Field Division filed in the local 
office a favorable report by a mineral inspector, clear-listing the land | 
In so far as its mineral character was concerned and the report was — 
accompanied by the tentative appraisal which was submitted to the © 
Chief .of Field Division June Dy 1918, by the ae geen: as s here- 
‘inbefore stated. | . 
January. 21,1914, was he first notice that the local sifeary re- 
ceived that the land had tkeretofore been appraised, which notice 
--was more than three:months subsequent to the date Foster made pay- 
ment of the $410. Basing their action upon the favorable report of 
the mineral inspector, and as no appraisal had been filed in their 
office within nine months from the date the sworn’ statement was: 
filed, the local officers issued ‘final certificate on the entry. | 

ie the ‘first place it is significant, and likewise of sufficient im-. 
portance to make mention of the fact, that the tentative appraisal 
submitted by the special agent June 5, 1913, has not as yet. been ap- 
proved by the Chief of Field Division, register or receiver, or by the 
Commissioner of the General Land Office, as required by paragraph. 
18 of the timber and stone regulations cited. 

Paragraph 19 of the Regulations, provides: | | a ae 
. Unless the land department, as hereinbefore provided, or otherwise, as 
directed by the Secretary of the | Interior, shall appraise any lands applied 
for under these regulations within nine menths from the date of such applica- 
tion, the applicant may, without notice, within. 30 days thereafter, deposit 
the amount, not less. than $2.50. per acre, specified in, his application ‘as the 
reasonable value of the land and the timber thereon, with the receiver, if 
appraisement. has not been filed prior to such deposit, and thereupon will be- 


allowed to proceed with his application to purchase as though the appraise- — | 


ment had been. regularly made, The failure of the applicant to make the 
required . deposit within 30 days ‘after the expiration of the nine months" 
| appraisement per iod will. terminate his rights without notice. » 


In the case of Felicita Carolina de Bauw (40 L. D., 122, 184), a 


the Department laid down the rule that— | 
Although section 19 of. the regulations. of Noveniber 30, 1908, gives an ~ 


applicant under the timber and stone act, in cases where the government fails - | 


-. to appraise the land within nine months from the date of application, the 
right. to purchase the land applied for at his appraised price (provided this 
is not less than $2.50 per acre), nevertheless, if the government appraisal at 
a higher price is. actually filed before the applicant exercises such right, he 
must thereafter pay such higher price, mormatiatndine the expiration. of the a 
nine months period. 


In the case of Andrew Holte (43 Te Dy. 198), the Department 
held: | 
- Under paragraph 19 of the timber and stone eeeulanious an goplicant under. 
_the timber and stone act is entitled to purchase, in. the absence of an appraise- 
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ment of the land within nine months from the tender of his sworn statement, 


at the price named in his sworn statement; and in the absence of fraud or _ 
_misrepresentation there is no authority for an appraisement or reappraise- 


ment of the land atter the application has been: or is entitled to be allowed. 


| The record i in the case at bar reveals the fact. that the Gover nment | 
appraisal of the tracts sought to be entered by Foster was not filed — 


in the local office within nine months from the date he filed his. 


original sworn statement nor was the appraisal filed. during the 


thirty days immediately following the expiration of the nine months’ _ 
period, prior to date of payment of the purchase price by Foster. 
The Department, therefore, is of the opinion that the described land _ 
~ had an unappraised status October 17 es when appellant mace : 


payment.. 

Under authority of the cases cited and in. abies with the 
right exercised by Foster under paragraph 19 of the timber and 
stone regulations, the Department concludes that claimant is entitled 
to patent without further. payment, in the absence of fraud, mis- 
representation, or other valid objection. ; | | 

The decision appealed from is accordingly reversed, without. pre- 
cluding the Commissioner from proceeding against the entry on the 


ground of fraud or misrepresentation should he, upon further con- 
sideration or investigation, find sulfici ent reason n therefor. 


Ca tentennnadimnamenel 


| RELIEF OF DESERT. LAND ENTRYMEN—ACT OF MARCH 4, 1915. 


“Insraverions, 
[No. 471. } 


DEPartMENT OF THE ‘Lwrertor, 
:  Generau Lanp Orrick, 
Washington, May 9, 1916. — 


United States Land Offices. 3 | 
Sirs: The following instructions are for your Sadana in disboe 


‘ing of cases under Sec. 5 of the act of March 4, 1915 (38 Stat., 1161), 
and are to be considered as supplementing, not ‘superseding, the regu- _ 


lations embodied in Circular No. 899 of Apr il 18,1915 [44 L: D., 56]. 
- Applications for relief should ordinarily be transmitted with your 


-yeturns for the month during which filed. If the entry is involved | 
in contest proceedings the application for relief should be trans- 


mitted by special letter. <All elections to purchase should be trans- 


- mitted with your returns for the month during which filed. 


If the entryman files his election to purchase under paragraph 3 


of the act within the sixty days allowed by regulations contained in 
Circular No. 399, he must. tender therewith a e paymeny sufficient i In 
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amount. ae cover the purchase price of the aand involved i in the entr y 7 ~~ 


at the rate of 50 cents per acre. - 
iff the entryman has previously made the final payment ot $1. 00 
 anacre in connection with a former final proof under the desert land 
_ Jaws in which case the relief is sought, and the same has been de-. 


~ posited and. accounted for as earned, he may elect to have 50 cents © | 


per acre of said former payment ppplied 4 in connection with his elec- 


- tion to purchase under paragraph 8 of the act and the remainder of 


50 cents per acre credited on the payment of 75 cents per acre re- 
quired at the time the final proof is filed, and pay the additional 


~.. gum of 25 cents per acre in cash. 


Initial payments should be reported on the Schedule of Allow-. 

ances” for the months the moneys are applied, in accordance with 

Circular No. 438 of September 28, 1915. In cases where final proof’ 
has been offered and credit of 50 cents per acre of the amount previ- 
_ ously covered into the Treasury is requested, the payments should be 
reported.on the above mentioned schedule under dates of the filing 
of the elections, and reference should be made on said schedule to 


the numbers of the receipts which issued for such payments, and in 


the “Remarks” column to the dates the moneys were applied. Re- 
ceipt numbers and amounts involved together with a reference to. 


letters from this office granting 1 relief should be noted on elections =: 


to purchase. — 3 
Where the payment fe 50 cents per acre is sade at ine time the 
election to purchase i is filed, relief having been granted by this office, 
such payment must be applied by the Receiver on the date of the 
filing of the election. Should an election to purchase be filed in a — 
case where relief has not been’ granted and the initial payment ten- 
dered the moneys must be held by the Receiver as “ Unearned 
Moneys” until action is had by this office on the application for 
. Yelief, and the moneys should then be applied or returned to the | 
- applicant in accordance with the action had by this office. Should | 
— eredit for moneys previously covered into the Treasury be requested 
before relief is granted, and relief should. subsequently be granted, 


such payment should be reported on the “Schedule of Allowances” 
under date of the letter from this office eranting relief. In no in- _ 
7 stance should the initial payment be reported on the “ Schedule of 


Allowances” prior to the granting of relief by this office. 
In cases where the applicants elect to perfect their entries in the - 


Inanner required of a homestead entryman such elections should not . . 


be reported on the “Schedule of Allowances.” ‘Upon issuance of © 
final certificates in’ such cases the final entries, designated as “ CDE in. 

 ( Final) 3-4-15. Residence,” showing date, serial number and area 
oy shoilld, ROWE be reported on the schedule in question. 
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When credit is allowed for final purchase money previously cov- 
~ ered into the Treasury and the balance remaining is not sufficient to — 
cover the final purchase money due and an additional amount is col- 
lected to cover such deficiency, the receipt issuing for the remainder — 
should show the number of receipt which originally issued for the 


_. final purchase money and the amount credited thereon. 


The only moneys authorized to be collected in connection, with final 
proofs offered in support of entries perfected under paragraph 2, 
' are testimony fees in cases where the- proof is taken in your ofien. 
and the purchase price where the entry is perfected under the com- 
routation provisions of the homestead law. Where entries are per- 
fected under: paragraph 8, and the final proof depositions are taken 
in your office, the usual fs for transcribing the testimony may be | 
charged, as in ordinary desert land proofs, and in addition, the bal- 
ance ($.75) of the purchase price should be collected. No commis- 
sions may be charged under any circumstances, and no testimony fees 
unless the proof is taken at your office. | 
Ney. respectfully, | a | 
Cray TariMan, 
a ee Commissioner. 
Approved, May 9, 1916: | | | 
- Anprieus A. JONES, © 
First Assistant Secretary. 


DESERT LAND ENTRIES IN CHUCKAWALLA VALLEY—ACT OF 
APRIL 11, 1916. | 


‘RecuLarrons. * 


| DerartMent or THE Lyrerror, 
ENERAL Lanp Orrice, 
: : | Washington, D. G., May 18, 1916. 
REGISTER AND Recurvar, _ ee 
Los Angeles, California, 


_ Sirs: Your attention is.directed to an act entitled “An act to. ex- 
-empt from cancellation certain desert-land entries in Riverside ~ 
County, California” (Public, No. mae. ee ee ii. ‘L916, | 
‘which reads as follows: 


Be 4t enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That no desert-land entry heretofore _ 
made in good faith under the public-land laws for lands in townships four and . 
five south, range fifteen east; townships four and five south, range sixteen east; | 
townships four, five, and six south, range seventeen east; townships five, six, 
and seven south, range eighteen east; townships six and seven south, sane 
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nineteen cast ; townships six and seven south, range twenty east; townships 
four, five,, six, seven, and eight south, range twenty-one east; townships five, 


”. six, and sections three, four, five, six, seyen, eight, eighteen, and nineteen, in. 


township seven south, range twenty-two east; township five south, range twenty- 
three east, San Bernardino meridian, in Riverside County, State of California, : | 
_ shall be canceled prior to May first, nineteen hundred and nineteen,“because of 


"4 failure on the part of the entrymen to make any-annual or final proof. falling 


due upon’ any such entry. prior to said date. The requirements of law as to . 
‘annual assessments and final proof shall become operative from said date as 
though no suspension had been had. If the said entrymea are unable to pro- 
- eure water to irrigate the said lands above described through no fault of theirs, 
atter using due diligence, or the legal-questions as to their right to divert or 
impound water for the irrigation of said lands are still pending and undeter- — 
unined by said May first, nineteen hundred and nineteen, the Secretary of the 
Interior is hereby authorized to grant a further extension. for an additional 
period of not exceeding two years. | 


With the exception of sections 1 ‘and. 9, 9 to 17 and 20 6 36, in- | 
clusive, T. 7 S., R. 22 E., S. B. M., the act of April 11, 1916, applies . 
to-the same ‘tide as those daceribed | in the acts of June f 1912 ou 
Stat., 180), and March 4, 1913 (37 Stat., 1008). 

On April 4, 1916 [45 ia D., 24], the Department held that the effect 
of the acts of June 7, 1912, a March 4, 1918, was to suspend the © 
statutory period on desert land entries, enibracing lands described . 
therein, from the date of the act or acts applicable thereto until oe | 
—1,1915, and to extend the statutory period accordingly. - 

The et of April 11, 1916, expressly provides that the. law as to 
annual assessments and final ‘proof: shall become operative from May 
1, 1919, as though no suspension had been had, and this provision has 
the effect of suspending the statutory period on desert land entries 
made prior to April 11, 1916, for lands described in said act from 
April 11, 1916, to May 1, 1919. 7: - 

The ale i be eed in. ieee ek anntal: and final 

| proofs. become due i in connection with desert-land entries embracing _ 
 Jands described in the acts of June 7, 1912, and March 4, 1918, isto 
exclude the period from the date of the act or acts applicable bier ba, : 
. until May 1, 1915, and to extend the statutory period accordingly. 

— Asimilar Tile should be observed with reference to the act of April 
11, 1916, by excluding the period from April 11, 1916, to May 1,” 
1919, and extending the statutory period accordingly.. | = 
- ‘The act of April 11, 1916, also provides that if desert land entry- 
men are unable to procure water to irrigate the lands described in 
said act through no fault of theirs, after using due diligence, or the 
legal questions as to their right to divert or impound water for’the © 
irrigation of said lands are still pending and undetermined by May 
1, 1919, the Secretary of the Interior is authorized to grant a further — 
etansiod for an 1 additional period of not exceeding two. nee - 


_. The granting of a further. extension of time for a period of not 
exceeding two years after May 1, 1919, is dependent upon conditions — 
existing in the future and which can not be foreseen, and regulations _ 


under this portion of the act of is 11, 1916, if cae, will be 
issued 1 in due time. _ 

_ Very respectfully, ee Doe. 

| — Chay Tattman, Commissioner. 

_ Approved May 13, 1916: | me as _ 

_ Awnprieus A. J ONES, 

. First Assistant Secretary. 


| ISOLATED TRACTS OR LOTS IN IMPERIAL COUNTY, CAL, act OF 


“MARCH 35. 1909, 
- Crrcuzar. | 


“DuparrMenr OF THE INTERIOR, 
GENERAL Lanpb Orrtcr, 
or a be Washington, mee 1916, 
REGISTER AND RECEIVER, _ ee ee 
Los Angeles, Caltefornia. | 
Sirs: Annexed hereto is a copy of the act of Gees approved 


March 3, 1909 (85 Stat., 779), entitled “An act to provide for the 


sale of faolnied. tracts of public land in Imperial County, Cal.,” 


which directs that all lots situated in 26 specified townships and: 


wae are 10 chains or less in width and lie between or abut on 

“entered or patented” lands, shall be sold at private sale for cash, 
at such: price and under such regulations as the. Secretary of the 
Interior shall prescribe, but not at less than $2. 50 an acre. The 
. proviso to said act accords to any entryman or owner of such entered 


ao \ 
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Se er 


or patented tracts a preferred right to buy “ one-half ” of ‘all such: 


lots as abut on lands held under his entry, or owned by him, within 


six months after the time when the Secretary shall fix the price of _ 

such tracts. Many of said lots, however, are shown by the plats -_ 
to abut on more than two entered or patented tracts, and the im- | 

possibility of selling one- -half of such a lot to each of chives’ or more. 


different parties is self-evident. For this and other sufficient reasons 
disclosed. by careful analysis of the act, the administration of its 
literal provisions can not be undertaken. But the apparent. spirit 
and purpose of said proviso was to give a preference right of pur- 


chase to those entrymen and owners of. lands adjoining any par-- 
ticular lot who are best entitled thereto under the special facts of — 


each case. With this in view, and under the authority conferred by 
- said act, the following rules and regulations are prescribed for the 
sale of said lots: : | 
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‘PRICE OF LOTS AND PREFERENCE-RIGHT PERIOD. 


me 1) The price of all lots sold under said ack is s hereby fixed at x4 $10 
per acre, and the period of six months within which any preference 


right of purchase may be asserted by application begins to run from 
the date: of these regulations. If not so asserted, such preference an 


_ vight will be forfeited. You will supply the press with copies of 


= these regulations as a matter of news, and. give to them such further. | 


| publicity as may be possible without 1 incurring expense. 
7 "APPLICATIONS BY PREFERENCE-RIGHT CLAIMANTS, a 


. (2) ans person, company, or corporation entitled to. or See < 
a preference right under said. proviso may file in your office an- 


application to purchase all of any lot. which, on any of its boundary _ te 


~ lines, adjoins or abuts on land entered or pwned: by the applicant. 
Such’ application must be sworn to before some officer qualified to 
administer oaths and using a seal, and must (a) identify by proper. 
description the applicants aniered or owned land lying contiguous. 
to that sought to be purchased; (0) give the names and post-office — 
address, so far as known to the applicant, of. the entrymen or owners 


_ of all the other lands contiguous to the tract-sought; and (e) allege Rs 


- what improvements are upon the land desired, by whom they were — 
made, and their relation to the applicant’s use of his adjoining ~ 
land. Every such application must be accompanied by, and contain 


reference to, a sketch plat of the lot or lots sought, showing with be : - 


reasonable detail the location of canals, ditches, fences, cultivation, 
and other prominent: improvements on and close to the lot applied 
for. If applicant be.an entryman of adjoining land, he must give 
_the serial number- of his entry.. If he be the owner of adjoining 
land, he must file with his application a duly authenticated abstract 
or certificate of title showing his ownership. As said act had-no 
purpose to enlarge any vrant to the State of California or to any 
_ railroad company, no pre fenches right will be recognized in either - 
the State or such a company, but this will not prejudice the right — 


of an “owner” who is a transferee of the State, or of a railroad com- 


pany. No preference right application by only one entryman or 


owner will be considered unless he shall be the sole party entitled to — | 


apply, or unless the others who are’ so: entitled shall waive or ‘forfeit ; 
their rights. | oo 
_ In cases where a sretenetica ent to patches a lot is "claimed. 3 
_ by two or more parties, joint application by them all may be made; _ 
or any number of them less than all may make a joint application. 
and file therewith written waivers of right by the others. If more 
_ than one application be made for the same tract by parties separately | 
3 claiming peaey ener of Purchase, such right will be awarded to the — 
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applicant most equitably. ‘entitled ieee cade: all the facts and | 
circumstances df the particular case. It is suggested to the interested 
parties that joint application will simplify and expedite the sale — 
-and patenting of lots and enable the parties to subdivide the prop- © 
erty among themselves in such manner and proportion as they may 
privately determine. Every joint application must be sworn to 
by each party thereto and must otherwise substantially conform with 
~ the requirements hereinabove made pep ecane an application by a 
single party. | ! 

No special form of application will be prescribed, No Retain 
filed within the six months’ period will be “allowed” by you, but 
all applications will be given their appropriate serial numbers and _ 
forwarded to this office with your regular returns.. When so trans- 
mitted, each application must bear a memorandum by you relating 
it to said act of March 8, 1909, and reference to that act will bs 

be made. on your eed schedules. | 


PAYMEN TS. 


(8). AU preference- right applications, ‘ndividasl or joint, must be 
akeohipanicd by the price of the land applied for, computed at $10 
per acre. The money will remain in the unearned account pending 
final action on the application by this office. 


“DISPOSAL OF | ‘LOTS AYTER PREFERENCE-RIGHT PERIOD. 


(4) All of said lots which may remain unsold at: the end of said 
six months period, and for which no preference-right application is — 
_ then pending, will thereafter be subject to sale under said act of 
March 8, 1909, to the first applicant therefor. 7 
Ver respectfully, | | | | 
| Cray Tateman, Commissioner. 
Approved: 3 Yas | o | 3 
Anprreus A, Jonns, 
First Assistant Secretary, 


AN ACT To BEOyIne: for the gale of isolated tracts of public land in Imperial County, - 

' California. 

Be it enacted by- the Senate and House of Revresenulioes of the United 

States of America in Congress assembled, That all the allotted portions of 
townships thirteen, fourteen, fifteen, and sixteen south of ranges eleven, 
twelve, thirteen, fourteen, fifteen, and sixteen and of fractional township 
seventeen south of . ranges fifteen and sixteen, all east of San Bernardino 
meridian, which are ten chains or less in width and: lie between or abut on. 
entered or patented lands, shall be sold at private sale for cash, at such price _ 
| and under such regulations as the Secretary of the Interior shall prescribe, but 
not at less than two dollars and fifty cents an acre: Provided, That any entry- 
man or owner of such entered or patented tracts shall have a preferred right — 
to buy one- half of all such lots as abut on lands held under his entry or owned by — 
him within six months after the time when the oe aaa fix the price | 





~ 
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‘of such tracts, and this preferred right shall not prevent such: entryman or 
owner from buying. all of. any such apulene lots as may. remain Pees at the 
expiration of said six months. | 

Approved March 3, 1909. (35 Stat., AE 79.) 


rene é 


| RULE OF PRACTICE 46 AMENDED. 


Omecunar. | 
“% No. 473.) - : 


° DaPaRTMENt OF THE INTERIOR, 
~~ >) Genrerat Lanp OFricr, 


| W ashington, J M ag ay 16, 1916. 
Reorsrers AND REcEIvERs, 


United States Land Offices. | 

‘Sirs: In order that claimants may be allowed to abana final cee 
onan entry at any stage of contest proceedings, Rule of - Practice 46 
is hereby amended to read as follows: ; 


Rute 46. The pendency of a contest will excuse the Subiniasion of final proof 
on the entry involved until a reasonable time after the disposition. of the pro- 
ceedings, but final or commutation proof: may be submitted at any stage 
thereof. The payment of the. final commissions. or pur chase money, as the case 
may be, should be deferred until the case is closed, when, if the contest is 
dismissed and the proof is found satisfactory, claimant will be allowed 30 days 
from notice within which to. pay all sums due and fur nish a nonalienation affi- 
‘davit, upon receipt of which the pr oper form of final certificate will issue.. 

In such cases the fee for reducing the proof testimony to writing must “he | 

paid at the time the proof is submitted. : 

The final proof should be retained in the local office until the record in the | 


contest case is forwarded to the General Land Office, but will not be. considered. 2. 


in determining the merits,of the contest, though it may be. used for me purpose 
of cross- examination. during the trial. 


Very respectfully, & x - & « . 
ee Cray Tattman, Commissioner. 
Approved: a ae | ey D 
_ Awoprreus A. Jonns, | 
First Assistant ‘Secretary. 


—_—_—-— 


RIGHTS OF WAY THROUGH UNSURVEYED LANDS, 


CIRCULAR. 
[No. 479.] 
| DeparrMent OF THE Interior, 
Washington, M ay 2h, 1916. 
THE Coxncrsstoner oF THE GrNERraL Lawn Orrice. 


Dear Mr. ComMissIonrr: Regulation 53 of the circular et, 
— June 6, 1908. (86 L. D., 567, 586), governing rights of way over public 
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lands and reservations for canals, ditches, reservoirs, ete., under sec- 





tion 4 of act of February 1, 1905 (38 Stat. eee is hereby amended | _ 


to read as follows: an 

Rights: of way through unsurveyed land-—Maps ‘towine reservoirs, cannes | 

_ water plants, ete, wholly -upon unsurveyed lands, will be received and acres 
- upon in the manner her einbefore prescribed for unser lands. 

Very truly yours, - | 

| a Bo SwWEENEY, 

Assistant ean 


ae 


TOLES v. NORTHERN PACIFIC RY. co. ET AL, 
Decided November 23, 1915. | 


SETTLEMENT ON Unevavarn LAND—CONFLICTING ererye SELECTION. 

Where settlement was made upon unsur veyed land, and it developed on survey 
that part of the land, including the subdivision upon which the building 
in which the settler resided was located, was embraced in a prior selection 
by the Northern Pacific Railway Company under the act of March 2, 1899, 
such fact.does not defeat the settler’s rights to the remaining tracts cov- 

ered by his settlement claim. © 7 . 
CoNFLICTING DeEcIston OVERRULED. - | 

Departmental decision in Toles v. Northern Pacific Ry. Co. et al; 39 lL. D., 371, 

overruled in so far as in conflict. 


Jonzs, First Assistant Secretary: 

Ada L. Toles has appealed from the decision af the Commissioner 
_ of the General Land Office, dated. =) 8, 1915, rejecting her home- . 
‘stead application for the NE. 4 SW. 4 ind NW. 1 SE 4, Sec. 26, T. 
44N., R. 2 E., B. M., Coeur PAlend: tdato: land aie : 

The material facts:in this case are that on duly 5, 1905, the plat 
of survey of this township was filed in the local office and on the same 
day the appellant filed her homestead SPE cangn for the two subdi- 
visions named and the adjacent SW. 4+ NE. 4 and SE. 4 NW. ¢ of 
the same section, alleging settlement on September 26, 1901. On 
May 16, 1911, the homestead application was rejected as to the SW. | 
1 NE. 4 and ‘SE. 4 NW. 4 of said Sec. 26, for conflict with the selection 
field on. June 21, 1901, by the Northern Pacific Railway Company, 
under the act of Meech 2, 1899 (80 Stat., 993). | | 

In the decision bepeilcd from the Coiiraietoub held that inas- 
much as it was shown that Toles had settied upon the SE. 4 NW. 4 
upon which was situated her cabin and cultivated land, and that ‘rack | 
had already been selected by the railway company, rich settlement 
was unauthorized and could not be included with the NE. 4 2 SW. 4. 


and NW.4 SE. 


The Commissioner further held that the iesion by the Northern | | 
Pacific erway company of the two tracts here under consideration, 
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a filed on May 27, 1904, atider the act of March 2, 1899, supra, was an 


intervening adverse claim lawfully initiated oe to » the attachment a 


of any right of Toles. | ~ 
It is. clearly shown by this a that. Toles’ S onlemeit initiated 


~ jong prior to survey of the land in the field, was extended to the two 
‘enbdi visions in dispute prior to their selection by the railway com- 


pany. Notice of her claim as to these tracts was given by the con-— 
struction of a trail-over the NE. + SW. 4 and a brush fence around a 
small pasture on the NW. 4 SE. 4 4, with a trail leading to it. As held 


. by: the Commissioner her good faith in making settlement is not : 
seriously questioned. It therefore remains only to be determined | 


whether, as held by the Commissioner, the prior selection by the © 
railway company of the subdivision upon which her house and culti- 
vated ground are. situated rendered all, or any part, of her settlement 
claim invalid. It will be observed that she settled upon and origi-— 
nally applied for 160 acres of land in square form. - | 
. In the case of Daniels.v. Northern Pacific Railway Conand, (43 
L Dz, 381), the Department has had occasion to consider and deter- . 
mine the nature of the right acquired by a selection or location of 
unsurveyed public land, and reached the conclusion that such selec- 
tions and locations do not segregate the lands covered thereby, nor 
are they such appropriations thereof as will prevent others from 
initiating claims thereto, subject’ to the rights of prior claimants; 
in other words,.a railway selection like the one here under considera- 
tion gave to the company a pr eference right to the land as against 
junior claimants, such right to be exercised 3 in due season after the — 
filg of the plat of survey in the local office by a na to the 
lines of that survey. 
_. Applying the principle rn in the Daniels case to this, it 
must be held that Toles made a valid settlement upon the 160 acres. 
originally applied for by her, and that. although her right to 80 _ 
acres of. the land has yielded to the superior claim of the railway 


company, her right to the two tracts under consideration was not . 


- affected and is” euperigr to the junior selection by said railway 
company. 
Any ruling made in Toles w. ANgciiera Pacific Railway Gorpany: 


: et al. (39 &. D., 871), in conflict herewith, : is mereny overruled, and 


= the decision appealed from is rever sed. 





MOLES 1 v. NORTHERN PACIFIC RY. co. ET AL. 


| “Motion for. rehearing of. departmental Beeston of. November 93, 7 ; 
1915, 45 L. D., 92, denied by First: Assistant nee Jones May: | 


>) 2B, 1916. 


—_ 
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| CODDINGTON v. NORTHERN. PACIFIC RY. co. ET AL, 
Decided December 8h 1915. - 
SerrLeMEN'T ON UNSURVEYED Lano—Cowrieurry, 


_A settlement right extends to every part of all legal sipaivisions embraced — 
in the claim, and if the settler is compelled to yield a portion of his claim 


to a prior right, his claim, even though his settlement was made prior to a 


- survey of the land, may be recognized and protected as to the remainder, 
notwithstanding the elimination of. the land | covered a the prior claim: 
renders his claim noncontiguous, | | 


Jonus, First Assistant Secretary: | 
7 Thomas Coddington and James Calkins socks appealed from de- 


cision of May 5, 1915; Coddington, in so far as said decision rejected ~ 


his homestead application as to. SE. + SE. 4, See. 15, for lack of con-. 

tiguity,; and Calkins, from that part of said decision which ordered - 
a hearing between him and Coddington respecting priority of right © 
on NW. 4 NW. 4, Sec. 28, I. 44.N., R. 99 E, B. M., Coeur d’Alene, 
Idaho. 

Township plat of survey was filed in the local office J uly 5, 1905, on 
which day Coddington presented nomesae application fa SW. 4 
SW. 4 ty Sec. 14, SE. $ SE. 4, Sec. 15, NE. 4 NE. 4, Sec. 22, NW. 1 
NW. 4, Sec. 23, same own and range, alleging settlement on or 
about September 30, 1902, which the local office rejected for conflict 
with prior selection i the Northern Pacific Railway Company and 
homestead applications of other parties. There were also involved. 
at that time selections by the State of Idaho. All these claims, except 
two of the caulway company and one of Calkins, have been. elimi: 
nated. 

June 21,.1901, the ee company filed its List 61 ander act of 
March 2, 1899 (30 Stat., 993), for the unsurveyed SW. 4 SW. 4, Sec. 
(14, NE. 4 NE. 4, Sec. 99, On the same day it filed tea iat 62 under 
act of July 1, 1898 (30 Stat., 597, 620), for NW. 4 NW. 4, Sec. 23. 
May 27, 1904, the railway company filed its List 185 under act of — 
March 2, 1899, supra, for SE. 1 SE. 4, Sec. 15. July 31, 1905, the 
company filed new Lists 61, 62, a 135 to describe the selected lands, - 
in accordance with the plat of survey. | | 

November 25, 1908, the railway company’s List. 62 for NW. + 
NW. 4, Sec. 23, was canceled and entry of Calkins was allowed for — 
_ that and other land: | 

July 1, 1909, Coddington’ S homestead application was rejected as 
to the SW. 3 SW. 4, Sec. 14, and NE. 4 NE. 3, Séc. 22, for conflict 
with the company’ s selection List 61; i to the SE. 4 1 SE.. 4, Sec. 15, 


NW. 4+ NW. 3, Sec. 23, May 18, 1911, for the reason “that said tracts 7 


were ca contiguous, Coddington’s ae Aton was rejected. June 
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ae 91, 1911, Goddiapien filed a new homestead application inetading the 


same four tracts as his former one, alleging settlement, September 30, 
1902, and continuous residence thereon ever since, piatine that he had 


constructed a habitable house on the NW. 4+ NW. 4, Sec. 23, had ex-— 


pended the sum of $2,000 or more in buildings and qriprovernents a 
~The local office rejected. this application for conflict with the railway 


_ company’s List 61 and homestead entries 01330 and 075992. 


The Commissioner found that the SW. 4 SW. 4, Sec. 14,and NE.4 | 
NE. 3 4, Sec. 22, are included in a valid igelestion by the Northern 
Pacific Railway Company June 21, 1901, List 61, and were not sub- 
ject to settlement or entry at the date Coddington claims to have set- 


tled, and rejected his second homestead application for that reason. _ 


The two remaining tracts in sections 15 and 23 were not contiguous — 
and Coddington’s improvements being on section 23 the Commis- 

sioner rejected his homestead application as to the tract in section 15, 

on authority of Douglas Randall (11 L. D., 367).- . 

In view of the Department, this ruling ‘ot the Commissioner was 
error. In Akin v, Brown (15 L. D., 119) and B. F. Bynum (23 L. D., 
389) it was held that a oietead entry embracing noncontiguous 
tracts may be equitably confirmed. where the noncontiguity arises 
through the necessary cancellation as to one of the subdivisions cov- 
_ered thereby on account of a prior adverse claim thereto. In Daniels 


v. Northern Pacific Ry. Co. (43 L. D., 381, 384), quoting from Henry om 


Bruns (15 L. D., 170, 171), the Department held: 


The filing of this scrip upon unsurveyed land does not se gregate the land 
covered thereby, nor is it such an appropriation of the tr act as will prevent 
others from: initiating claims thereto, upon the same principle. that more than | 
one settlement may be made and more ‘than one declaratory Statement filed for 
‘the same tract. | , 

These inchoate rights are all saieck to: the right’ of the prior claimant, in 
if he. fails to perfect his claim. after survey within the time required by law, 
it is then subject to the right of the next claimant in order of priority. 


A settlement right and a settler’s possession extend to every "part = 


of all legal subdivisions of his claim. If compelled to yield, as in 
this case, to a prior preference right, his right is no further cut off 
than the prior one necessitates. This should be equally applicable | 
to a long pending settlement on lands before reached. by the surveys 
and opened to entry. Coddington claims to have made settlement 
in 1902. He has expended a.large.sum in apparent good faith and 
should be protected so far as possible. The railway selection, by. 
List 185, was not made of the tract in section 15 until May 27, ae 
long — after Coddington’s settlement. -Should he lose the NW. 


NW. 4, Sec. 23, on which the Commissioner allowed a hearing, 2 


| auld. still have: something of his settlement claim left. Reed v. 
St. Paul, Minneapolis and Manitoba Ry. Co. (41 L. D. . , B75, 377). 
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The Csi esioner’: S decison is modified to ieave ae SE. 4 Sh, i i, 


Sec. 15, within Coddington’s application as pending, his right being 

- clearly superior to that of the railway company. : 
_ The appeal of Calkins asserts error in the serisiGa because his | 
homestead entry was commuted by him and final certificate issued. 
December 28, 1912, more than two years before decision of the Com- 


missioner heeeine ordering: a- hearing between Coddington and 


Calkins. The record here shows that Coddington had at least two 
acres cleared and that he cultivated land on the NW. + NW. 4, 
~ Sec. 23. He claims that he had more than three acres but Calkins 
admits he had at least two acres. There should have been a hearing 
between Coddington and Calkins before he was permitted to make . ~ 
final proof. Coddington’s claim of prior settlement on. that tract 
- was pending in the land department and the order of a hearing 
between those claimants, while made late by the Commissioner, is 
merely an order for hearing of adverse claims which were pending 
from the very moment the plat was filed m the roca land office and 
prior to Calkins’s entry. . 

The decision respecting this tract is s therefore. affirmed and cause 
remanded for ae proceedings. — | 


 CODDINGTON v, NORTHERN PACIFIC RY. CO. ET AL. 
Motion for rehearing of departmental decision of December 31, 
1915, 45 L. D., 94, denied. by Fir st Assistant ey Jones - 31, 
1916. ee 


‘EVEN THORSTENSON, 
| Deoided February 29, 1916. 


Pair OF LANDS WITHIN RAILROAD Te eee | 
Where a purchaser of lands in an even-numbered section within the primary 


limits of a railroad grant paid double- ‘minimum price therefor, as. required - . 


by departmental decisions and instructions, he is not entitled to repay- 
ment. of the excess . paid by him over and above the minimum price. 


- Jonus, First Assistant Secretary: 7 | 
-Even-Thorstenson has appealed from the decision. of the Cemiais 


- sioner of the General Land Office of J uly 80, 1918, holding for 


rejection’ his application filed April 17, 1918, for repayment: of» 
alleged excess of purchase money in connection with his. cash entry 
-made October 22, 1888, for the E. 4 SW. 4, Sec, 9, T. 17 N., R, 18 
EK, North Yakima, Washington, janid district. | 
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This fied is situated within the primary limits of the grant to 
the Northern Pacific Railroad Company, as fixed by filing map of — 


- definite location, July 6, 1882, and also within the limits of with- 
drawals for said company on penal route, which became effective 
February. 21, 1872. It appears, however, that the railroad. company 
- executed a poling aiakment of its right thereto, under the provisions’ 
of the act of J uly 1, 1898 (30 Stat., 597, 620). | | 
The present, application: 1s filed under section 2 of the act of — 
March 26, 1908 (35 Stat. , 48), which provides: : 


“That in all cases where it shall ‘appear to the satisfaction of the Secretary | 
of the Interior that any person has heretofore or shall hereafter make any — 
payment to the United States under the public land laws in excess of the — 
amount. he was lawfully required to pay under. such laws, such - eXcess Shall 
be repaid to such person. or to. his legal representatives. | | 
~ Thorstenson. paid. $2. 50 per acre for said land auaae departmental 
requirements, and now claims that $1.25 per acre ‘should be returned — 
him for the reason that the Department was without authority 
to charge more than $1.25 per acre therefor. | 

Section 2357 of the Revised: Statutes ae ‘t ise the price 
‘to be paid for alternate reserved lands along the line of railroads 
within i limits granted by any act. of Congress 8 shall be $2.50 
per acre.’ 

It is pontended that this statute does fio fix the price of lands 
within the granted limits of a railroad and subsequently relinquished 
_ by it, or for any reason like from the opeeeon of the grant, 

at $2.50 per acre. | 7 | 

The question presented is. not a new one, the nepateneat haviie | 
_ held, in a long line of decisions dating from 1884, that land of 

' this ace must be disposed of at $2.50 per acre (Clark v. Northern 
Pacific Ry. Co., 8 L. D., 158; Atlantic & Pacific Railway Co.,.5 L. D., 
269; William D. Baker, 12 LL. D., 127; Daniel Campbell, 29 L. -D.,. 
- 673; Romona. Lopez, 29 L. D., 639; iristenctionis of March 2, 1910, | 
— 88 Le D., 468, and Walter Hollensteiner, 88 L. D., 319). See aa 
7 Peciations’ prescribed and cases decided. involving. the construction — 
of kindred statutes providing for the sale of timber and stone lands 
(20 Stat., 89; departmental regulations revised and approved. Jan- 


- uary 2, 1914, 43 L. D., 37; Virinda Vinson, 39 L. D., 449), coal lands : 


“(section 2847, Revised Statutes; departmental regulations of April 
-. 12, 1907, 365: a D., 665; William G. Plested e¢ al., 40 L. D., 610); - 
i isolated tracts (37 Stat., (7; departmental regulations of December 
18, 1912, 41 L. D., 448). ° 
| ~The Department is unwilling to overturn its many ‘decisions in. 
this: connection, and long- established construction of such statutes, . 


48137°—vou 45—16 —~7 


98  _—— DECISIONS RELATING ‘TO THE PUBLIC LANDS. [VOL 


| Indeed sich construction by the Department is, in itself, controlling 
in this case even if sufficient authority were lacking— , 
_.. on the presumption that unauthorized ‘acts would not have been allowed to be | 

-80.often repeated as to crystallize into.a regular practice. That presumption 
is not reasoning in a circle, but the basis of a wise and quieting rule that in 
determining. the meaning of a statute or existence of a power, weight should 
be given to the usage itself, even when the validity of the practice is the sub- — 
ject of investigation. United States v. Midwest Oil Company, 236 U.-S., 459, 
472, See also St. ‘Paul Railway Co. v. Donohue, 210 U. S., 21, 36. | i 
_- The doctrine of stare decisis, well known and recognized in this 

Department, likewise forbids such action (Rancho Corte de Madera - 

del Presidio, 1 L. D:, 232, 239; Rees v. Central Pacific R. R. Co., 
5 L. D., 277; Taylor ». Yates : L, D., 279, 281; State of Ohio, 10 
LD, 394, 396; Smith Hatfield, 17 i. D., 79; Knight v. eee 
18 L, D.. B24, 395; Bender »v. Shimer, 19 L. D., 363, 365). 
Not only ie this Department recognized ht it is largely con- 
trolled by its former decisions, but the Supreme Court of the United 
States has invariably declined to disregard and overturn the con- 
‘struction placed upon statutes by the executive departments charged 
with their execution, ‘ ‘except for cogent reasons and. unless it is 
clear that such construction is erroneous” (United States vw. John- | 
ston, 124 U. S., 236, 253), or “unless a different one is clearly re- 
quired.” (Hawley V. ‘Diller, 178 U. S., 476, 488). 

The Supreme Court of the United States, 3 in the case of the United 
States v..Midwest Oil Co., supra, page 481, in speaking of a long- 
continued practice of this Department in conneetion with certain 
withdrawals, said: “Its (Congress’s) silence was acquiescence. Its 
| acquiescence was equivalent to consent to continue the practice until 
the power was revoked by some subsequent action by Congress. ? 

The decision of one Commissioner 1 is affirmed. 


EVEN THORSTENSON. 
| Motion for ere of departmental decision of February 29, 
1916, 45 L. D., 96, denied by First. Assistant Piece ary Jones July 7 


22, 1916, 
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ELMER D. RICHARDS. eg ee fee 
Decided May 8, 1916. 


Bs Sorprers ADDITIONAL RIGHT—ASSIGNMENT. . | 

_ An assignment of a soldier’s additional right, or the affidavits accompanying 
the same, must clearly and specifically describe and identify the particular 
right assigned; and a general bill of sale by a soldier entitled to an addi- 
tional right, covering all of the personal goods and chattels of which he may 
be possessed, can not be recognized as an Besienment of such right. 


Jonas, Furst Assistant Secretary: = 
_, Elmer D. Richards, as assignee of Newall L. Burr, ai John- — 

son and Frank Mahrtens, sole heir of Henry Mahrtens, has appealed 
to the Department from decision of the Commissioner of the General 


Land Office of February 9, 1916, adhering to his.former action of ~_ 


January 24, 1916, and December. 8, 1915, requiring assignment of 
another heir of Henry Mahrtens to sippor the application of said’ 

Richards to enter under sections 2306 and 2307, Revised Statutes, 
the SW. 4 NE. 4, Sec. 30, T. 8 N., R. 2 E., B. H. M.. 40 acres, Belle- 
fourche, South ‘Dakota, land een The applicant tendéred as-. 
: sionment of the right of Burr for 8.68 acres, of Johnson for 6.57 
~ acres, and of Mahrtens for 6.21 acres. The assignor in the Mahrtens 
ease claimed as the sole heir of the soldier’ entryman and attached 
to his assignment and affidavits a certified copy of a bill of sale to 
sustain his claim that Henry Mahrtens, in Presque Isle, Michigan, 
December 4, 1909, assigned to Frank Mahrtens, his son, the soldiers’ 
additional right in question. Said bill. of sale is pene a printed | 
blank and reads as follows: ae | | | 


Know ALL Men BY THESE PRESENTS, That i, Heny Mahr tens of the Town- 
ship of Belknap, in the County of Presque Isle and State of Michigan, of 


the first part, for and in consideration of the sum of One Dollar and services | 7 


rendered, lawful money of the United States, to me paid by Frank Mabhrtens, . 
my son, of the same place, party of. the second part, the receipt whereof is 
hereby. acknowledged, have granted, bargained and sold, and by these. presents | 
_ do grant, bargain and sell, unto the said party of the second part, his execu-— 
tors, administrators or assigns, all the personal goods and chattels of which 
J am this day possessed and may come into possession of before my death | 
 pelonging to me and. now or her eafter. to become in my possession at the. 
Township of Belknap, said County and State, or wherever the same. may be 
situated. 


To HAVE AND TO Hor the same unto the said. oanty of the antl one his 


executors, administrators and ‘assigns, Forever, and the said party of the. 

first part for himself, his heirs, executors and administrators, does covenant 

and agree to and with the said party of the second part, his executors, ad- 

ministrators and assigns, to warrant and defend. the sale of said property, 

- goods and chattels hereby made, unto the said party of the second part, his 

-.. executors, : administrators and assigns nee an and every a or persons 
whatsoever. 7 7 : 
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~ 


IN ‘Wittna WHEREOF, I nave ‘hereunto sei my hand and seal this fourth | 
day of. December one thousand nine hundred and nine, _ 

| HENRY MAHRTENS. jeu: 
Signed, sealed and delivered in presence of— 7 7 

Kat SomMEn. 
Wau. ScHMIDT. | a | 

_ It appears from the record that Frank Mahrtens is not. the sole 
heir of his father, Henry Mahrtens, but that Barbara C. Petit, 
daughter: of Henry Mahrtens, resides at 547 Fisher Ave., Detroit, 
and is a sister and joint heir with. Frank Mahrtens, residing at i 
Belknap Township, Pr esque Isle County, Michigan. Under this 
state of facts the question presented upon this appeal is whether the — 
- general and indefinite bill of sale heretofore set forth by quotation — 
is sufficient to transfer the soldiers’ additional right in question to 
Frank Mahrtens and eliminate his sister and co-heir, Barbara Petit, 
from any interest therein. The Commissioner of the General Land 
“Office has held by the decisions from which appeal is taken that 
applicant must furnish assignment: from Barbara Petit, in that the 
bill of sale so general in its terms does not transfer the soldiers’ 
additional right to Mahrtens and eliminate his sister from all in- 
terest therein. The bill of sale was executed December 4, 1909, 
Henry Mahrtens died August 1, 1914, and the assignment of the 
claim by Frank Mahrtens was made J une 25, 1915. vo Sta 
. of this case the Commissioner says: : | 

‘This office, however, requires in an assignment of a soldiers’ additional 
right that it be ‘Specifically described, and that its basis, both as to military 
service and original entry, be mentioned either in the assignment or affidavit 
accompanying the same in order that this office may pass upon the a 


of the right. 


In view of this heiding by the land ge eee and of rig condi- 
tions and circumstances disclosed by the record, the Department is_ 
of the opinion that there is no error in the decision of the Commis- 
sioner requiring an assignment of her right by Barbara Petit, joint 
heir with Frank Mahrtens of the claim of their father Henry Mahr- 
tens. No other question is presented upon this appeal nor considered 
at this time by the Peparanent. The decision. appealed from i is 
| affirmed. . 


HEIRS OF JACOB M. DAVIS. - 
Decided May 10, 1916. | 


| HoMEsTeaAD—DraTH oF ENTRYMAN—ABANDONMENT BY Wmow—RicHt or Hers. 
Where the widow of a deceased homestead entryman fails to assert her — 
_ statutory, rights of succession to the entry of her deceased husband, aug 
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just prior ‘to the. expir ation of the life time of the entry the Asis: who for 
nearly four years: succeeding the death of the entryman complied with the | 
| requirements of the law, in order to save the entry submit final proof 
thereon, the widow will be considered. to have abandoned her rights oe 
| patent should issue to the heirs. ; 


JONES, First Assistant Secretary: es 

Leander M. Davis, son of Jacob M. Davis: deceased, appealed £ trom : 
decision of June 2, 1915, requiring the widow of the deceased home- a 
steader to make the final homestead affidavit. — 


April 20, 1905, J acob M: Davis madé homestead entry. for Sw. 4 oe 


Sec. 27, T. 4 N., R. 23 E., W. M., The Dalles, Oregon, subject to act. 
of Jus 17,. 1902 (32 Stat., 388). April 8, 1912, five-year proof was 


submitted by the son, one of the heirs of the entryman, which the | 
local office transmitted to the Commissioner without action. The | 


proof showed that entryman lived on his claim to his death, June 22, 
1908. The improvements are a house, entire claim fenced, 10 acres 
cultivated, and the land has been used by the son for grazing pur- 
‘poses since his father’s death. ‘The original entry paper showed that 
entryman then had a wife. The Commissioner ruled that final 
homestead. affidavit must be made by the wife and the. proof was 
sufficient for its acceptance. He directed the local office to issue cer-_ 
tificate in name of the wife, should she make the final affidavit, and 
if evidence was submitted that there was no widow, certificate should Me 
issue to the heirs of the entryman. — 

‘The son. appealed and therein stated : | 

We don’t know where the widow is as we have had no word from her for 


about 4 or 5 years. She left my father 2 or 3 yrs. before he filed on his claim, 
but they never had a divorce or separation through the courts. I do not think . 


she has any rights. to the claim as she did not even come to see him in his final cn 


sickness that caused his death and she had been asked to come, “I will appeal 
_to the Seer etary of the Interior if you will inform me how to do it. 
>. Tn consideration ‘of this statement the Department, October 18, a 
1915, addressed a letter to the son, allowing him thirty days from : 
receipt of letter to submit affidavit of himself, corroborated by two _ 
witnesses who knew facts, stating whether the widow was still living, 


‘if not, where she died and the reasons why he. instead of the widow . 


andartook to complete the entry; when his father was abandoned by 

the wife and under what circumstances and where she now resides, 

— October 28, 1915, the son executed and transmitted to the Department 
an affidavit stating: ae | 

. That my father’s. third wife Bell H. Davis: left my Wathen two or three years “ 

before he filed on his homestead entry. And she refused to come to see him 


~ during his. last Sickness and death, though she was invited to come. She made | 
no effort to make final proof on my father’s claim. I waited until the seven 
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| years required by law was up, in which to make final proof, or smieset up. I had 
. but three days gr ace when I made final proof, spending my own money for wit- 
nesses and other expenses, so that my two sisters could have their share as well | 


as myself. If my stepmother had made any effort to have proved up,-I would. 


not have hindered her in any way, or tried to secure it for the heirs. She left 
my father to help take care of her brother’s family, and she now lives at Clarks-. 
burgh, West Virginia, so my sister Flora G. Beck wrote me, who lives at 
Kelso, Wash, 


No effort has been Tad ae ae iow if as to eiee the jana 
and the entry was about to expire when the son offered the proof. 
It was held in the case of Eliza Willis (22 L. D., , 426) that: 


| It is not deemed necessary or proper. that the rights of the widow or ‘the facts - 
respecting her alleged abandonment of ler husband should be the subject of 
adjudication at this time. It is sufficient to find that the land has been earned 
- from the government and that the equitable title has thereby vested in some right- — 
ful party... . It has been held, furthermore, that the widow must seasonably 


exercise her right “so that a stranger or third party shall.not be injured or — — 


_Inaterially prejudiced by any laches of her own.” Orvis v. Banks, 2 L. D,. 
188. . The heirs stand next to her in the order of statutory succession and 
if she should die before the exercise of her right they inherit, not fr om her, “put 
from the entryman, In principle, the right should, by parity of reasoning, pass 
to the heirs, in the event of failure of the widow, from any cause, to exercise it. 
It is important to keep in mind the true relation of the widow to the entry, that | 
is to say, that no right can pass through | her. Her incapacity to make final proof 
resulting from death, or for instance, from lunacy after inter diction, appears to 
- me not to be distinguishable, in law, in so far as it affects the heirs, from neglect 

or refusal to exercise the right. ot / 


Tk other words, the homestead entry oes not fail because the widow 
neglects to make final proof, | 2 ee ow | 

It was also held in ee ga Adam et as. (40 L. D, o2s 626) 
that: | 


The widow, by reason of Sang: in the order of succession is entitled te avail 
herself of the statutory right to the exclusion of all others, and obtain a patent 
in her own right. But, if she be dead, the heirs may then complete the entry for 
- their sole benefit. No valid reason can be urged why renunciation by the 

widow of her. statutory right, or disqualification that would prevent her fiom | 
completing the entry, would not be as effective to pass the right to the heics 
and denve: them free to perfect the claim, as if she were dead. 


It appears that the widow here had done nothing 6 earn title to 
this land. She separated from her husband before he made the entry, — 
taking up her residence elsewhere. The full life of the entry has 
elapsed. The son, on behalf of himself and two sisters, offered final 
proof at the last moment before expiration of the entry. Whether 
it be true that the widow refused to visit the husband in his last ill- 
ness, it is clear that she asserts no claim to the land, though entryman 
died June 22, 1908, four years before the submission of final proof by 
mee son. Itisa clear case of abandonment by the widow, and no rea- 
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son appears to require a formal renunciation by her. | Title to the 
land has been fully earned, duties to the Government being. carried : 
on by one of the heirs for the benefit of all. | 
_. In view of the Department, the final proof should ie scsi | if 
: iaek ectionable in any other’ fia and i patent, issued. to the heirs. ks 

The decision is reversed. 


STATE OF, LOUISIANA. 
Decided May 10, 1916, 


Swamp Lawns-—SRLEOTTON EseTe, 
‘The reference in paragraph 3 of the instructions in the case of State of 


Louisiana, 32 L. D., 270, 277, to selection lists which had theretofore . | 


- heen presented, “which purported to include, and should have included, the 
- whole of the swamp lands” in a given township, contemplates cases wherein . 


the provisions of paragraph 6 of the circular of September 19, 1891, 13° | 


. DL, D.,.801, requiring a certificate that selection lists cover the full and final ; 
claim of the State to lands under the swamp land acts in the townships. 

. Specified and that the State waives all claim under said acts to lands in said 
townships not selected, have Been complied . with, and is not applicable: 

' where the State has not been required to file the certificate mentioned. 


J ONES, First Assistant Seeretary: 
The State of Louisiana has appealed font a decision of the, ~ 
Commissioner of the General Land Office of November 20, 1915, re- 
jecting its application filed oe 30, 1915, to have Seeeons 98, 
100, 102, 104 and 106, T. 10 S., R. 10 E. . Coins: Meridian, identi-- 
fied by the Secretary of the Taierior as swamp and. overflowed lands. 
enuring to it under the grant made by acts of March 2, 1849 (9 Stat., 
352), and September 28, 1850 (9 Stat. » 519), 1 now sections 2419, 2480 
and 2481 of the Revised Statutes. : 
It appears that the State filed various swamp land selection lists 
of lands in this township, in addition to the list now under considera- © 
tion, on the following dates: August 14, 1850; July 31, 1850; Janu- 
ary 6, 1853; November 25, 1859, and July 19, 1902. a ; 
Examination of the cons of the General Land Office a asaces 


— that the list filed July 19, 1902, has never been acted upon, and,the - | 
: State has not filed nor Been called” upon to file a certificate in-connec-. - 


tion therewith reciting that the land selected represents the full and 


final claim of the State to lands in this township under. the swamp 


land acts, as required by section 6 of the circular of September 1 19, 
- 1891 ou L. D. , 301). | :4 3 
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The ares of the Commissioner is Based, upon paragraph 3 of 
_ the instructions of the Department contained in the case of State of © 
Louisiana (32 L. D., 270, 277), which is as follows: | 


“In townships which have been heretofore surveyed and on ‘account of which 
lists of swamp lands have been presented which purported to include, or should 
have included, the whole of the swamp lands in that township, no further selec- 
tions will be considered, it not being the intention of the Department 
to afford. opportunity to the State under a more liberal ‘ruling, designed 
tor the purpose of facilitating the adjustment of pending selections, to reopen 
its grant, so far as the same may have been adjusted under former practice, by 
_ presenting new selections, and in this connection your attention is particularly 

invited to paragraph 6 of circular of September 19, 1891 (13 L. 'D., 301), and - 
you will see that the directions. therein given are strictly complied with. 


Paragraph 6 of the circular of e pepterabey 19, 1891, UREN, 1s as 
follows: | 


Before final action is taken on the claim of a State toe swamp lands in place 
or cash or land indemnity, a certificate should be required of a duly authorized 
agent of the State reciting that the lands selected in’ each and every township 
involved in the selection list constituting the claim represents the full and final 
claim of the State to lands under the swamp-land acts in the said townships, 
and that the State waives all claims or. rights, under the said acts, if it pave 
any, to all other lands not selected in the said townships. 


The reference in paragraph 8 of the instructions above quoted to 
- selection lists which had theretofore been presented, “which pur- 
ported to include, or should have included, the whole of the swamp 
lands” in a given: township, contemplates cases wherein the provi- 
sions of paragraph 6 of the circular of September 19, 1891, supra, 
had been complied with and is not applicable where the State has 
not been required to file the certificate mentioned. 

It follows, therefore, that the instructions of the Devartnel upon 
which the Commissioner’s decision is based have no application in 
this case, and the same 18, therefore, remanded for further considera- | 

tion by him. | 


‘BERTHA M. BIRKLAND. 
Decided May 12, 1916. 


EINLARGED Homusrsap—Apprrrow at eNeaY BY Winew__Reainende. 7 
‘Where the widow of a deceased homestead entryman makes an additional 
entry under section 8 of the enlarged homestead act as amended by the 

act of February 11, 1918, it is ‘incumbent upon her to make full compliance 
-. with the requirements of the homestead law in-the matter of residence, as 
- well as cultivation and improvement, epon either the neue or paddiioun . 


entry, 
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- Jonus, First Ascari Secretary 


Bertha M. Birkland, widow of Heary O. Birkland, deconae’, ‘has 

appealed from the decision of the Commissioner of the General Land 
Office, rendered December 6, 1915, requiring her to show, by cor-— 
- roborated affidavits, how much time she has resided “upon her addi- 


| tional homestead. 


It appears that. Henry O. Birkland oe homestead diay No. | 
012125, on September 30, 1910, for the NE. 4 NE. 4 and 8S. 4. NE. 4, 


Sec. 31, and SW. + NW. 4, Sec. 32, T SAN, R. 16 E,, M. M.. , Lewis- - 


. town, Montana, land district. He died J nae 4,1911. | ; 
It further appears that his widow, Bertha. M. Birkland, made 
~ homestead entry No, 030242, additional thereto, on pau A; oe 
for the NW. 4 SE. 4 re Sec. 31, and SE. 4 NW. i , and W. 4 ts 
Sec. 32, same township and range; that she: abe sa svn 
proof on both entries J uly 23, 1915, and that final ao issued 
«duly 26, 1915. 

 -Ttis ceed that, ander the state of fits here. shown, sdadenee 


on either the original or additional homestead entry is not required, - - 
in order that title to the additional may be earned. The additional. ~— 


entry in this case was made under the act of February 11, 1913 (37 


‘Stat., 666), amending section 8 of the enlarged homestead act Said . 


section 3, aS amended, reads as follows: 


That. any. homestead. entryman of. lands of the snaactin herein described, 


upon which entry final proof has not been made, shall have. the right to enter 


publie lands, subject to the provisions. of this. act, contiguous to his former 
entry, which shall. not, together with the oneinal entry, exceed three hundred | 
and twenty acres, 


‘Tt will be seen that as a sonata precedent to ‘the additional _ 


| entry, it must appear that final proof has not been made. This 


clearly contemplates a showing of residence addition] to that which 
would be required upon the original entry. In the cases of Lillie 


E. Stirling (39 L. D.,.346), and the Heirs of Susan A. Davis (40 a b. 


L. D., 573), it was clearly ‘held that the widow, heir, or devisee, may — 


make additional entry under :the enlarged homestead act, if they | 
have continued to reside upon, cultivate, and improve the teak em- 


braced in the origina] entry, since the death of the entryman. 
The widow, heir, or devisee of the deceased entryman takes the | 
‘right of additional ‘entry possessed by him, but all the requirements. 
of the law must be complied with, which includes residence as well 
as cultivation and improvements. Tei is well settled that such widow, 
heir, or devisee is not required to continue to reside upon the original 
| entry: : only cultivation and improvement is necessary, but, when an 
additional entry is proposed, then complete compliance with the 
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; requirements of the law, which includes secehicet on ett the origi- 
nal or additional entry, must be shown. See instructions of August 
8, 1915 (44 L. D., 234). 

— decision appealed from is ere affirmed. 


\ 


FRANK GRIFFITH, 
Decided May 12, 1916. 


TIMBER AND STonE—PRice OF ae ee 


| Where an applicant to purchase under the timber and stone act protests the | - 


| appraisement of the land and applies for reappraisement, he is not entitled, 

_ under paragraph 19 of the timber and stone regulations, upon failure of. 
reappraisement within nine months from application therefor, to purchase 
at. the price named in his sworn ‘Statement, but. ast await the reappraise- 
ment and pay the price fixed thereby. | | 


a 


J ONES, First Assistant Secretory: 
August 17,1911, Frank Griffith made aaibep ‘4 stone sworn Hate: 
ment for the 8. 4 SW. 4, SW. 4 SE. 4-of Sec. 6, and NW. 1 NE. 3, - 
Sec. 7, T. 85 S., R. 13 W. “Roseburg, Oregon, ince district. Appraise: : 
ment of sald lende in ‘the sum of $1740 was. made and submitted 
within the required nine months, | 

February 9, 1912, claimant filed an ppeliences oi reappralsement 
of said lage; ay conan by $100 deposited to cover the costs of: 
the same as required by the regulations. 

November. 21, 1912, the local officers notified jaan that nine 
months from. thé data of transmittal of said application for reap- 
praisement to the chief of field division had expired, and therein 
further said that: | ? | 

Your attention is called to paragr ean 19 and 22, of uniee and stone regula- - 
tions. Copy herewith. If you fail to-pay the price designated in your applica- 
tion, not less than $2.50 per acre, within thirty days after the expiration of 
‘nine months allowed to make reappraisement, your rights will terminate without 
notice. Should you make said payment within the time allowed, and before — 
reappraisement is received, you will be entitled to return of the amount depos- — 
ited for reappraisement. ; Ae 
November 26, 1912, in accordance with said. notice, claimant de- 
- posited with the local officers $400, the price he had fixed in his sworn 
statement. The -date for final proof was fixed and advertised for | 
~ February 18, 1918, at which time said proof was submitted, and on 
February 25,.1918, final certificate was issued thereon, against which - 
the chief of field division filed: protest in the local office. — | : 
_ April 12, 1918, the Commissioner of the General Land Office. held. 
the certificate. for cancellation upon the ground that it was error 
| to ae payment until. reappraisement had been made, and it was 
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said. that in the event the decision became final the reappraisement | 


- would be made and action had under: the regulations. _ pee 
appealed therefrom to the Department. . : | : 


_ Paragraph 19 of the regulations provides that unless de appraise: —- 


ment of the lands applied: for is made within nine months from the . 


- date. of such application—_ : 


— the applicant may, without notice, within thirty days thereafter, deposit the 
amount; not less. than $2, 50. per. acre, specified in his application as the reason- | 
able value of the land. and the timber thereon, with the receiver, if appraise- 
ment has not. been filed prior to such deposit, and: ther eupon will be allowed 
to proceed with his application to purchase as though the appraisement had 
been regularly made. The failure. of the applicant to make the required de- | 
posit within thirty days after the expiration of. the nine months’ Bppesenent 
per iod will terminate. his. rights without notice. 


‘Paragraph 22 of said regulations provides that: 


Upon the receipt of a protest ag ainst appr aisement and application for re-_ 
appraisement: conforming to the regulations herein, the register and receiver 
will transmit such protest and application to the chief of field. division, who will - 
cause the reappraisement to be made by some officer other than the one making 
the original appraisement. The procedure provided herein for appraisement 
will be followed for reappraisement, except the latter, if differing from the 
-former, must, to give it effect; be approved both by the chief of field division 
and the register and receiver, or, in case of. disagreement between them, by 
the Commissioner of the General Land Office. . 7 


It would seem that the register and receiver ara cencied the clause in 
said paragraph 22, wherein it is said that “the procedure provided 


herein for appraisement: will be followed for. reappraisement, 7 to 


mean that if the “ reappraisement ” is not made within nine months 
from the date of notice to the chief of field division, the applicant 
has a right to pay the price fixed by him in his. application, the same 
as he has in case the original appraisement is-not made within nine 
months from the date of filing of said application. = 
The claimaint urges that such is the meaning and intent of said 
clause, and that under the notice of the register and receiver to him 


' of November 21, 1912, he was practically compelled to deposit the 


$400 and subinit final proof on the date fixed therefor. by the local. 
officers or suffer the termination of his rights under his sworn state- 
‘ment; that he has been to an expense of over $200 in. making proof 
: ander said. notice, which will be an entire loss to him in case the 
final certificate is canceled. | | 

An examination of the timber_and stone serail Gane (40 L. a, 
938), leads to the conclusion that. the local officers erred in giving the 
notice of November 21, 1912, to claimant, pending. a reappraisement 
_ of the land under his ae ohoitons Tt is true that nine months from 
the date of the fling. thereof, and. from its reference to the chief of | 


m 
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field Ronee had expired, but there is no o requirement in ‘the regu- 
lations velating to “ reappraisements ” that they should be made 


within nine months. The language in paragraph 22, relied upon 
therefor, would appear to simply relate to the method and details © 


of reappraisement Provided: in paragraphs 15 to 18, inclusive, of 
said regulations. ie 


Moreover, under paragraph 98: 


When.a reappraisement is finally effected, the register and receiver will note 
the reappraised price on their records, and at once notify the applicant that. he 


- must, within thirty days from the date of notice, deposit with the receiver the 


amount fixed by such reappraisement for the sale of the land, or ther neers : 
and without notice, forfeit all rights under his application. 


It is evident that in framing the regulations of Novenibide: 30, 1908, 
ade the timber and stone act and the revision thereof Avast 29, 


(1911, there was no purpose of allowing an applicant under said es 
who had obtained an order for reappraisement of the land, to secure 
-the same except. through paying ‘the reappraised price. See para- 


graph é 34 of said regulations. 
It is unfortunate that claimant should have been poe to incon- 


-yenience and expense by the erroneous notice of the local officers, 
but the action had can not be allowed to stand. The decision ap- 
-pealed from holding the final certificate for cancellation is affirmed. 
The reappraisement 1 will be made and action had under the regula- 


_ tions. - 


HARPER v. GIFFORD. 
Decided May 16, 1916. | 


INTERMARRIAGE OF HomusTeapens—Execrion—Contust. 

. While election under the act of April 6, 1914, designating which entry the 
husband and wife elect to reside upon in case of intermarriage of a home-: 
stead entryman and a homestead entrywoman, should -be filed. prior to dis- 
continuance of residence upon either tract or within a reasonable time 

. thereafter, yet failure to so file such election is not of itself sufficient gr ound 
-.. for contest where the right in fact exists.. 7 


Jonzs, erst Assistant Secretary: : | 7 
Patti G. Gifford, now Renzema, has spealed: Feet decision of 
January 7, 1916, by the Commtissioner of the General Land Office, 
holding ae Be ealiationn her homestead entry, made under the name 
of Patti G. Gifford on November 29, 1912, for the NE. 4, Sec. 34, 
T.158., R. 20 E. pean, Montana, land district, upon the contest 
of. George Harper. | 7 

The contest was filed May 5, 1915, alleging: ” 

That the said Patti Gordon Gifford has abandoned her residence, upon the 


said land aor more than one e year last past; ‘that there are no fences or buildings 
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| upon said 1 land; ‘hat the said abandonment is not: cured by any Ssnntie or leave - 
of absence; and that the said Patti Gordon Gifford has intermarried with John —~ 


Renzema ; that no affidavit. of election of place of residence has been filed by 
either, as required by act of Congress of April 6, 1914, relating to. rights of 


‘  homesteaders who intermarry;“and that final: proof has not been made. 


‘Hearing was had under date of July 12, 1915, and the local officers | 


found in favor of the contestant, which was affirmed by the Com- 
missioner, as above stated. _ 


| It appears from the record that the satay woul ad complied. with 
-. the law. in connection with her homestead entry up to the date of her © 
- marriage on March 19, 1914; that she then left the land and went to _ 


live with her husband upon. his homestead entry, and her house, 
which had been erected upon her land was removed to his claim; 


the hearing; that notice of election under the act referred to was 
filed May 24, 1915, to.make the family residence upon the homestead 
entry of the husband. 

The said act of April 6, 1914 (38 Stat., 312), reads a as follows: 


That the marriage of a homestead entryman to a homestead entrywoman 7 


after each shall have fulfilled the requirements of the homestead law for one 


year next preceding such marriage shall not impair the right of either to a - 


patent, but the husband shall elect, under rules and regulations prescribed by 
-- the Secretary of the Interior, on which of the two entries the home shall there- 


after be made,. and residence thereon by the husband and wife shall constitute. 
a compliance with the residence requirements upon each Say: Provided, ee 7 


the provisions hereof. shall apply to existing entries. 


~ 


It will be seen that the above law specifically states thet its pro- a 
visions shall apply to then-existing entries. The entrywoman had 
complied with the homestead. law with reference to her entry for 


“more than one year prior to her. marriage, and prior to leaving the 
land, as had also her husband, with reference to his entry. The law 
had not been. finally enacted at. that time, but the legislation was in 
- process, and the parties had learned from newspaper reports that 1t 

would probably be enacted.. The entrywoman was not in default at 


the time the bill became law, and she is clearly entitled.to its bene: ~— 


fits, unless some of the requirements of the act have not been complied 
-. with. Much is made of the fact that a formal, written election by the 


husband as. to the tract upon: which the family residence would be 


maintained had not been filed at the time of the contest. 


The regulations under the act (43 L. D., 272) provide. that the elec- 


tion of the husband must be Gapnorted: by the affidavits of both 
parties, showing the facts upon which the right of election 1s 


that her husband made entry December 5, 1911, and had complied — 
with the law respecting residence and ailavation up to the time of 


claimed, but ne time is stated within which such election must be | 
filed ‘Undoubtedly ity was mea aa: that such elechion should be - 
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filed prior to discontinuance of residence upon either tract or, at_ 
least, within a reasonable time thereafter. However, mere failure 


to file such election is not of itself sufficient ground of contest, if the 
right of such election exists. It is shown by the record that the par- » _ 


ties did not learn of the regulations concerning the filing of election 
7 until the early part of 1915, when the husband went to the land office 
- on some other. business; but at that time he could not procure the 
necessary. blanks; and, ales: on account of the delicate condition of 
his wife, the preparation of the affidavits was further delayed. 
‘Under the circumstances appearing herein, the failure to file elec- 
tion prior to the contest is not considered a controlling feature of 
_ the case. Furthermore, the record fails to show that there was de- 
fault in the matter of cultivation at the time of the filing of the con- 
test, and no allegation of failure to comply with law in that respect 
- was made, unless the general charge of abandonment be considered 
- broad enough to cover it. | : 3 
There was no cultivation during. the year 1914, but in the spring 
of 1915, an area of about 22 acres was plowed. It is clear that there 
could bé no actual abandonment, if the land was being claimed 
- and cultivated at the time of the contest 5. and, so far as the record | 
_ Shows, such were the facts. — | 
The decision appealed from es aecoraey> reversed. 


ADNAH M. KIMPTON, | 
Decided May 16, 1916. 


7 Sorpimrs’ _Apprrowar-— Lan CLASSIFIED AS MINERAL. 
The classification of land as mineral in character under the act of February 


26, 1895, does not prevent soldiers’ additional location therecf, provided it 


be satisfactorily shown that the land is in fact nonminer al and subject 
to such location. 


Jonss, First Assistant Seoretary : 
_Adnah M. Kimpton, assignee of the right of David Reed, alias 
| John David, appealed from decision of December 16, 1915, densine 
his aa under section 2306, Revised Stattites, to cites the 
NE. $ SW. 4, Sec. 17, T. 15 N., R. 1 W., M. M., ‘Helena, Montana, 
40 acres, based.on an assignment of 40 acres of Reed’s right to aie 
on the ground that: the land has been classified under the act of 
February 26, 1895 (28 Stat., 688), as mineral in character. 
No question is made of the validity of the soldiers’ additional - 
right. It has. been ee valid, and | a tract. of land a 
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7 under. it. Proceedings for location of the right are admitted by 7 
_ the Commissioner to be regular. | a 
‘The land is within primary limits of | peaut to ‘ha ‘Nééthern 

Pacific Railway Company and was classified as mineral by the ~ 
Geological Survey under the act of February 26, 1895, supra, which 7 


classification was approved by the Secretary of the interior July 3 


1912. April 7, 1915, Kimpton’s application was filed at the local 
office, which was referred to the Commissioner, who allowed 
Kimpton thirty days from service of notice to furnish corroboration 
of his nonmineral affidavit by affidavits of qualified persons familiar 


with the land from personal inspection. Such affidavit was fur- — 


nished, and the Commissioner referred the matter to the Geological 
* Survey which reported, December 9, 1915, that nothing in the 
proofs furnished indicates any but a ‘superficial examination of: the 
land had been made and did.not demonstrate either the mineral 
or nonmineral character of the tract. ‘The Commissioner therefore. 
_ rejected the application. _ 
It is insisted that classification under. the act of F sbeuay 26, 1895, 
supra, affects the character of the land only as between the las 
company and the Government. Former decisions of the Department. 
uphold that contention. In Luthye e¢ al. v. Northern. Pacific R- R. 
Co. (29 L. D., 675), it was held that: 


It is apparent that the chief purpose of the eee: to determine ‘speedily 
and finally what lands, within. the limits of the grant to the Northern Pacific 
Railroad Company, in certain land districts in the States of Montana and 
Idaho, were excepted from the. operations of the grant by reason of their 
~ mineral character. A. selection or filing by the railroad company, before or 
after the passage of the act, would make no difference, since all selections 
and filings by or for the railroad company, upon lands classified under said | 
act as mineral lands, were to be canceled. 


In St. Paul, Minneapolis and ‘Manitoba Ry. Co. cs L. D., 11), - as 


the Department held that: 


The act of February 26, 1895, under which this classification was mine was 
designed to separate the mineral lands from the nonmineral lands for the pur- 
pose of aiding a speedy adjustment of the Northern Pacific land-grant. While 
‘it is true that the classification made by said commissioners when approved — 


was final as to the Northern Pacific Railroad Company, it did not prevent such — 


disposal of the lands as may be proper on a subsequent showing as to their — 


character, the effect of the return by the mineral land commissioners being. 


_ likened to the return of. mineral lands made by the government surveyor, 


‘Tn State of Idaho v. Northern Pacific Ry. Co. (87 L. D., 135, 188) 

- the question arose as to the right of the railway company to select 
land classified as mineral under the act of February 26, 1895, supra, 
in lieu of land relinquished to the United States cents the act of | 
March 2, 1899 (30 Stat., 993), and the Department held, in substance, 
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that the classification by the commissioners under the act of 1895, 
supra, was merely to aid in speedy administration of the grant, but 


does not make the land mineral in factor exclude it from nonmineral = 


appropriation on proper proofs of nonmineral character. 
-. Jt is obvious that land of mineral character could not be selected. 
by the Northern Pacific Railway Company under the act of March © 
2, 1899, supra, but, if not of mineral character, it could be. The _ 
State of Idaho contended that. the railway company was estopped 
to. deny the mineral character of the land by the classification under 
the act of 1895. The Department held otherwise, that: | 7 
it clearly authorizes the. company to select land within the area classified under 
the act of February 26, 1895, supra, as freely as in any other portion of the 
territory to which tts’ right of selection thereunder is beg aCtets a 
‘The selection was allowed. | oa 
Other holdings of similar effect are in Northern Pacific Ry. Co. v. 
State of Idaho (37 L. D. , 68) ; Northern Pacific Ry. Co. v. Mann (83 
L.. D., 621, 622) ; Northern Pacific Ry. Co. v. Ledoux (32 L. D., 24). | 
"The holder of a soldiers’ additional right. has as much phe to 
inet any unreserved, nonmineral tract as has a homesteader or a 
railway company selector. It follows necessarily that Kimpton had 
‘right to enter this land under the additional homestead right as- 
signed to him, provided it is in fact of nonmineral character. The 
supposed auneral classification was only for the purpose of facili-. 
tating administration of the Northern Pacific Railway Company’s 
grant. and no wise affected the real: character of the land, nor barred 
question by anyone else than the railway company. The proofs to 
be submitted by one seeking to enter the land are simply those which 
a homestead applicant would have to submit, and differ in no respect 
iherceron: It appears to the Department that the affidavit of Kimp- 
ton, verified by two neighbors, that the land shows no mineral indi- 
cations and that. there has bon no mineral discovery is sufficient to - 
overthrow the mineral return of a surveyor of public lands. 
The decision is therefore reversed and, if no other objection 
appears) the ae will be allowed. | 4 


— RRGULATIONS GOVERNING COAL-LAND LEASES IN THR a 
ne | TERRITORY OF ALASKA. : 


"LEASING OFFER. 


DEPARTMENT OF THE hrembron; 
2 | Washington, D. C., May 18, 1916. 


In pursuance of the authority vested in the Secretary of the Tt. - 

_ rior by the act of Congress approved October 20, 1914 (88 Stat., 741) “eat 3 

“to provide for the leasing of coal lands in the Territory of Alaska,” ae 
_. the coal lands in-tthe Matanuska and Bering River fields are now and < - 

.. hereby offered for pod under the terms of said act and the regu- 


lations adopted and approved in accordance therewith. 
Intending lessees find herewith: 


“1. Copy of the law and regulations, with approved form of. pro- : | 


"posed lease; 
~~ 2, Information’ relating to the operation and. development: of the 
. Alaska coal fields, prepared } in the several bureaus of the department. - 
| Ss ‘Fran kun K. Lane, 
- | Renan 


“PART i LAW AND REGULATIONS. | | 
| ‘COAL- LAND ‘LEASING ACT. ~ ss 


The text of An act (88 Stat., 741), approved Outoles 20, 1914, 
that rovides.for the leasing of coal. Jands in. the Territory of Alaska 
is as follows: -_ 
 “ Be wt enacted by the Senate and Hoes of Representatives of the United 3 
States of America in Congress assembled, That the Secretary of the 


Interior be, and hereby is, authorized ‘and directed to survey the -_ : 


lands of the United States in the Territory of Alaska known to be. 


- valuable for their deposits of coal, preference to be given firstinfavor =~ 
- of surveying lands within those areas commonly known as‘the Bering 
- River, Matanuska, and Nenana coal fields, and thereafter to such . 
areas or coal fields as lie tributary to established settlements or exist- 


_. ing or proposed rail or water transportation lines: Provided, That - a 
_ such surveys shall be executed in accordance with existin laws and 


tales and regulations governing the survey of. public lands. There: ~ 
- is hereby appropriated; out of any money im the Treasu not other- . 
. wise appropriated, the sum of $100,000 for the purpose of making the — 


surveys herein provided for, to continue available until expended: - age anes 
_ Provided, That any surveys heretofore made under the authority or = = 
by the approval of the Department of the Interior ney be adopted: ae =* 


and used for the purposes of this Act. i Be | 
| 48187° —von 45—16-—8 _— . ‘x pe : ug 0 a 


“114 ~— ss DECISIONS RELATING TO THE PUBLIC LANDS. .° [vow 


~ “Sno. 2, That the President of the United States shall designate and — 

reserve from use6, location, sale, lease, or disposition not exceeding. — 
five thousand one hundred and twenty acres of coal-bearing land in 
- the Bering River field and not exceeding seven thousand six hundred 
and eighty acres of coal-bearing land in the Matanuska field, and not 
to exceed one-half of the other coal lands in Alaska: Provided, That 
the coal deposits in such reserved areas may be mined under the 
direction of the President when, in his opimion, the mining of such | 


. goal im such reserved areas, under the direction of the President, be- 
-- - comes necessary, by reason of an insufficient supply of coal ata rea- 

sonable price for the requirements of Government works, construction _. 

and operation of Government railroads, for the Navy, for national 


- protection, or for relief from monopoly or oppressive conditions... __ 
“Sre. 3. That the unreserved coal lands and coal deposits shall be 
- divided by the Secretary of the Interior into leasing blocks or tracts. 
of forty acres each, or multiples thereof, and in such form as: in the 
opinion of the Secretary will permit the most economical mining of 
the coal in such blocks, but in no case exceeding two thousand five 
hundred and sixty acres in any one leasing block or tract; and there- 
after, the Secretary shall offer such blocks or tracts and the coal, lig- 
nite, and associated minerals therein for leasing, and may award © 
_ leases thereof through advertisement, competitive bidding, or such 
other methods as he may by general regulations adopt, to any person 
above the age of twenty-one years who is.a citizen of the United 
. States, or to any association of such persons, or to any corporation or | 
municipality organized under the laws of the United States or of any - 
State or Territory thereof: Provided, That a majority of the stock 
of such corporation shall at all times be owned and held by citizens 
of the United States: And provided further, That no railroad or com- 
mon carrier shall be permitted to take or acquire through lease or 
permit under this Act any coal. or coal lands in excess of such area or _ 
uantity.as may be required and used solely for its own use, and such... . 
limitation of use shall be expressed in all Iases or permits issued to - 


_. yailroads or common carriers hereunder: And provided further, That 


any person, association, or corporation qualified to become a lessee 
~ under this Act and owning any pending claim under the public-land 
laws to any coal lands in Alaska may, within one year from the'pas- _ 
sage of this Act, enter into an arrangement with the Secretary of the — 
Interior by which such claim shall be fully relinquished to the United 
- States; and if in the judgment of the Secretary of the Interior, the 
- circumstances connected with such claim justify so doing, the moneys 
paid by the claimant or claimants to the United States on account of 
such claim shall, by direction of the Secretary of the Interior, be 
. returned and paid over to such person, association, or corporation as. 


-a consideration for such relinquishment. 


©All claims of existing rights to any of such lands in which final 


proof has been submitted and which are now i ana before the Com- 
missioner of the General Land Office or the Secretary of the Interior 


for decision shall ‘be adjudicated within one year from the passage __ 
of this Act. eit aes pie ae 


“Sno. 4. That a person, association, or corporation holding a lease 


- of coal lands under this act may, with the a proval of the Secretary 


_. of the Interior and through the same procedure and upon the same _ 
terms and conditions as in the case of an original lease under this Act,: 
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- secure a further or new lease covering additional lands contiguous to ~~ 


+ those embraced in the original lease, but.in no-event shall the total =~ 


. .two.thousand five hundred and sixty acres, 


“That upon satisfactory showing by any lessee to the Secretary of. 


‘ area embraced in such original and new leases exceed in the aggregate 


the Interior that all of the workable deposits of coal within a tract  —~ - 
_ covered by his or its lease will be exhausted, worked out, orremoved is 


_ within three years thereafter, the Secretary of the Interior may, — 


within his discretion, lease to such lessee an additional tract of land “3 


- or coal deposits, which, including the coal area remaining in the = - 


a original lease, sha'l not exceed two thousand five hundred and sixty-. ~~ 


_~ acres, through the same procedure and under the same competitive _ | 


- .conditions asin case of an original lease. — 


 _ “Sse. 5. That; subject to the approval of the Secretary of the 
Interior, lessees holding under leases small blocks or areas may con- | 
solidate their said leases or holdings so ‘as to include in a singie hold- _- 
ing not to exceed two.thousand five hundred and sixty acres of con- - 
‘tiguousland. © gt” dee 
~ “Sno. 6. That each lease shall be for such leasing block or tract of — 
‘land: as may. be offered or applied for, not. exceeding in area two 
thousand five hundred and sixty acres of land, to be described by the: 
subdivisions of the survey, and no person, association, or corporation, _ 
except as hereinafter provided, shall'be permitted to take or hold: 
any interest as a. stockholder or otherwise in more than one such lease - 
under this Act, and any interest. held in violation of this proviso shall 
be forfeited to the United States by appropriate proceedings insti- 
tuted by the Attorney General for that purpose in any court of com-_ 
pees jurisdiction, except that’ any such ownership. and interest — 
ereby forbidden which may be acquired by descent, «will, judgment, _ 
or decree may be held for two years, and not longer, after its acqui- 
sition, Mia ee a ee ee ee 
‘Seo. 7. That any person who shall purchase, acquire, or hold any | 
interest in two or more such leases, except as herein provided, or who 
- shall. knowingly purchase, acquire, or hold any stock in a corporation 
having an interest in two or more such leases, or who shall knowingly 
sell or transfer to one disqualified to purchase, or except as in this — 
Act specifically provided, disqualified to acquire, any such interest, 
’ shall be deemed guilty of a felony, and upon conviction shall be pun- — 
ished by imprisonment for not more than three years and by a fine 
not exceeding $1,000: Provided, That any such ownership and interest 
hereby forbidden which may be ac ited by descent, will, judgment, 
or decree any be held two years after its acquisition and not longer, a 
aud in case of minority or other disability atch time as the court may. 
ecree. on , 7 a | one | - 
. “Sse. 8. That any director, trustee, officer, or agent of any corpora=- i 
tion holding any interest in such a lease who shall, ‘on behalf of such 
corporation, act in the purchase of any interest in another lease, or === 
_. who shall knowingly act-on behalf of such corporation in the sale or 
transfer of any such interest in any lease held by such corporation‘to — 


_ any corporation or individual holding any interest in any such a 
_ lease, except as herein provided, shall be guilty of.a felony and shalk © . 
be subject to imprisonment for a term of not exceeding three years 
and a fine of not exceeding $1,000. = — ae ee ee ee ee 


_ in restraint of trade in the mining or selling of coal, entered into by = 
Le the lessee, or of any holding of such lands by any individual, partner- | 
_ ship, association, corporation, or control, in excess of two thousand 
five hundred: and sixty acres in. the Territory of Alaska, the lease 


ae 
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a 


“Smo. 8a. If any of the lands or deposits leased under the provisions _ 


of this Act shall be subleased, trusteed, possessed; or controlled by 
-.. . any device permanently, temporarily, directly, indirectly, tacitly, or 
_ In-any manner whatsoever, so that they form part of or are in anywise. 
controlled by any combination in the form of an unlawful trust, with 


consent of lessee, or form the subject of any contract or conspiracy 


thereof shall be forfeited by appropriate court Propet : 


“Src. 9. That for the privilege of mining an 


posing of the coal in the lands covered-by his lease the lessee shall 


~ the secon 
- and every year thereafter during the continuance o 


‘pay to the United States such royalties as may be specified in the > 

_ lease, which shall not be less than two cents per ton, due and payable 

. at the end of each month succeeding that of the shipment of the coal. 

~ from the mine, and an annual rental, payable at the begining of . — 
each year, on the lands covered by such lease, at the rate of twenty- _ 


five cents per acre for the first year thereafter, fifty cents per acre for 
d third, fourth, and fifth years, and $1 per acre for each 

f the lease, except — 

that such rental for any year shall be credited against the royalties 


_ ‘as they accrue for that year. Leases may be for periods of not more _ 
than fifty years each, subject _to renewal, on such terms and condi- 


tions as may bé authorized by law at the time of such renewal. All 


net: profits from operation of Government mines, and all royalties 


‘and rentals under leases as herein provided, shall be deposited in the _ 


. Treasury of the United States in a separate and distinct fund to be 


applied to the reimbursement of the Government of the United States . 
on account of any expenditures made in the construction of railroads 


_ in- Alaska, and the.excess shall be deposited in the fund known as The 


Alaska Fund, established by the Act of Congress of January twenty- 
seventh, nineteen hundred and five, to be expended as provided in 
said last-mentioned Act. 5 > a a 

— “Sec, 10. That im order to provide for the supply of strictly local 
and domestic needs for fuel the Secretary of the Interior may, under 


~ such rules and regulations as he may prescribe in advance, issue to 


wl 


any applicant qualified under section three of this Act a limited | 


license or-permit granting the right to prospect for, mine, and dispose . 


of coal belonging to the United States on specified tracts not to exceed | 

_ ‘ten acres to any one person or association of persons in any one coal 

- field for.a period of not exceeding ten years, on such cone ) 

- inconsistent with this Act as in his opinion will safeguard the public _ 
interest, without payment of royalty for the coal mined or for the: — 


tions not 


land occupied: Provided, That the acquisition of holding of a lease. 


_ under the preceding sections of this Act shall be no bar to the acqui- 
__. sition, holding, or operatmg under the limited license in this section. - 
- permitted. And the holding of such a iicense shall be no bar to the — 

.. acquisition or holding of such a lease or interest therein. — ) 


e 


“Smo. 11. That any lease, entry, location, occupation, or use per- j 


_. . mitted under this Act shall reserve to the Government of the United 
. - States the nght to grant or use such easements in, over, through, or 
upon the land leased, entered, located, occupied, or used as may be 

‘Necessary or appropriate to the working of the same or other coal . 


extracting and dise © 


= % ting - eee ee | ; | _ | ‘ = 3 ae ot 
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- lands by or under: authority of the Government and for other pur- - 


am poe : Provided, That said Secretary, in his discretion, in making. any 


lease under this Act, may reserve to the United States the right to - 
_ lease, sell, or-otherwise dispose of the surface of the lands embraced = 
-- within such lease under existing law or laws hereafter enacted inso. 
-.. far as said surface is not necessary for use by the lessee in extracting 
>. and removing the deposits of coal.therem. If such reservation is —_ 


made, it shall be so determimed before the offering of such lease. 
- .  **That thesaid Secretary during the life of the lease is authorized to 
_ ~ Issue such me 
~ "to permit chews of such other public lands m the Territory of Alaska .— | 
~~ ag may be necessary for the construction and maintenance of coal 
 washeries or-other works incident to the mining or treatment of coal, 


ermits for easements herem provided to be reserved, and 


which lands may be occupied and used jointly or severally by lessees. 


or permittees, as may be determined by said Secretary. 


“So. 12. That no lease issued under authority of t ‘is Act shall be 


assigned or sublet except with the consent of the Secretary of the. | 
Interior. Each. lease shall contain provisions for the purpose of. 


Insuring. the exercise of reasonable diligence, skill, and care in the — 


_. operation of said property, and for the safety and welfare of the 
- miners and for the prevention of undue waste, including a restriction 
of ‘the workday to not exceeding eight hours in’ any one day for — 
underground workers except im cases of emergency; provisions secur- 


ing the workers complete freedom of purchase, requiring the pay- ... ’ 


ment of wages at least twice a month in lawful money of the United 
| States, and providing proper rules.and regulations to secure fair and . 
- ... just weighing or measurement of the coal mined by each miner, and 
such other provisions as are needed for the protection of the interests 
of the United States, for the prevention of monopoly, and for the . 
safeguarding of the public welfare. _ a ea 
. “Sue. 13. That the possession of any lessee of the land or coal 
- deposits leased. under this -act- for all. purposes involving adverse 
claims to the leased property shall be deemed the possession of the | 
_ United States, and for such purposes the lessee fal occupy the . 
game relation to the property leased as if operated directly by the 

United States... - ee Ad: | oot? 4, 

“Sxc. 14. That any such lease may be forfeited and canceled by © 

_ appropriate proceeding in. a-court of competent jurisdiction whenever | 

i ply with any provision of the lease or of general. - 


~ . the lessee fails to con , 
_~ regulations promulgated under this Act; and the lease may provide 
for the enforcement of other appropriate remedies for branch of speci- — 
fied conditions thereof. ak a, a | oa ge eee © 


|. “Sno. 15. That on and after the approval of ‘this Act no lands in -” | 


Alaska containing deposits of coal withdrawn from entry or sale shall . 


be disposed. of or acquired in any manner except as provided in this. : | 


Act: Provided, That the passage of this Act shall not affect any pro-— 


~ . ment notwithstanding the passage hereof: Provided further, That no 
lease shall be made, under the provisions hereof, of any land, a claim 


. - ceeding now pending in the Department of the Interior, and any such... | 
-. proceeding may be carried to a final determination in said depart-:. 


_...- for which is pending in the De artment of the Interior at the date : oe aut 
of the passage of this-Act, until and unless such claim is finally dis- 


7 _. posed of by the department adversely to the claimant. 
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_ Sac. 16. That all statements, representations, or reports required, 
unless otherwise specified, by the Secretary of the Interior under this _ 
- . Act shall be upon oath and m such form and upon such blanks as the — 
- Secretary of the Interior may require, and any person making false 
oath, representation, or report shall be subject to. punishment as for 


perjury... - .. - 2 oe a See me 7 : 
“Sec. 17. That the Secretary of the Interior is authorized to pre- — 
scribe the necessary and proper rules and regulations and to do any | 
and all things necessary to carry out and accomplish the purposes of 
- “Spo, 18. That all Acts and parts of Acts in conflict herewith are — 
hereby repealed” oP Ey, 4 
COAL LANDS RESERVED. _ 


_ The President of the United States is required by section 2 of the. — 
leasing act to ‘designate and reserve from.use, location, sale, lease, - : 
or disposition, not exceeding 5,120 acres of coal-bearing land im the 
Bering River field, and not exceeding 7,680 acres of coal-bearing land. 
in the Matanuska field,’ before opening the fields under the provi- | 
sions of the act. The Seal a lands are thereafter to. be 
“‘divided by the Secretary of the Interior into leasing blocks or 

tracts of 40 acres each or multiples thereof, and in such form as, im 
the opinion of the Secretary, will permit the most economical mining 
of the coal in such blocks, but in no case exceeding 2,560'acres in any 
one leasing block or tract.”’ The lands having been thus divided into 
leasing blocks, the Secretary under the act is authorized, then and 
not before, to offer such blocks or tracts for leasing and award leases 

_ thereof through such plan as he may adopt, either by advertisement, _ 


competitive bidding, or otherwise.. 


It-is recognized that if the Government were to reserve the total 
acreage allowed by law and were to select those areas that are be- 
lieved to be best-suited for profitable mining, the result might be to 

-. prevent effectually coal mining in Alaska until such time as the 
; Government itself might undertake mine development and operation. 
The intention of Congress in passing the Alaska coal-leasing law is — 
believed to have been the promotion of the mining of coal in the _ 
Territory as early.as possible to meet the demands of the Government 
railroad, the Navy, and Alaskan consumers. The legal provision for 
Government reservation furnishes a means for safeguarding the pub- 
‘lic interest in the future, when lack of competition or other exigency | 
may necessitate Government operation. The tracts now selected for 
reservation in accord with this policy are therefore such as are be- ._ 
lieved to possess the average rather than the highest value. 5 
. “The President has therefore designated and reserved from use, _ 
‘location, sale, lease, or disposition the lands described as follows: — 


ae Lands reserved in Matanuska field, Seward base and meridian. a 


 . » (1) T.19'N., R. 6 E.: N. SNE. 4 and N.4NW. f sec. 4; ae 

© edanes Seoens - NE.4NE. 4, W. 4 NE: fand NW. 1 sec. 5. 
T.20N,,R.6E.: LotG6and E.4SE.4¢s8ec.381; =. 2. 

a ee | ‘+ Lots 4, 5, 6, and 7 and SE. 4 and SW. 4 sec. .32; : | ee 

| Ss rs . ~ Lots’3, 4, 5, and 6, 8. 4SE.4, and SW, 4 sec. 33, containing = 

7 ' a 1,446.17 acres. <-> 7 as . Me es 


a 
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@m 20 N., ROE: NE. 1, SE. ab. LNW. 4 4+ and E. i SW. 4 sec. 20; th os 
> NW.. ae 4 SE. tend 8. i NE. aoe "21; a age eee 
oe iret ie Sw: ‘Land $s LNW: t Sec. 225 ee 
“NW. 4 sec. O7: 


ee Boe tand NW. 4 sec. 28; | | | 
7 E. + NE. ¢and NW. 1. NE. 4 sec. . 29, containing 1, 880 acres. 


“Lands reserved i in Beri ing River field, Copper River base and meridian. 


(3) T. 16 8., R. 8 E.: Secs, 23 and 24, containing 1,280 acres, i: 
(4) T. 168.,R.8 E.: NE. 4, SE. : Land BW. ad sec. 33. : 
T.178., BR. 8 E.: N. 4 NW. 4 sec. 33 
All of sec. 4 
E.£NE. 4 “and E. 4 SE. rene Bs. 
fe | EK. 4 NE. 4 sec, 8: ° 
NENW. 4800. 9, containing 1,520 acres, 
« (5) T.1758., RB. 7 E.: Lot 3 and SE. 4 SE. 4 4 BEC. 8; 
Dee  ., Lots Land 2, SE. + NW. 4, SW. tend W. NB, aver 9; 
| .. = NW.LNW. 48sec. 16; - | 
SE. 4, NE. 1 NW. Land W. 4 SW. 1 Nec . 
NE. 4, SE. 4, SE. LNW. $,H. $5W. "Fand loi and 4 see. 18, 
containing 1,556. 98 acres. , 


mae 


| - AN of ‘the peat land in the seiiaindes of fives fields is open. tie 2 
7 application for‘lease, and none of this-open territory will be with- 


~- drawn or reserved while there is any bona fide a for a lease — 


thereon. ee ee 
~~ oo ‘UNRESERVED LANDS. 


“As noted 3 in. the foregoing statement the anueaenie ae in the 
coal fields must be divided by the Secretary into leasing ‘‘blocks” or 
“tracts,” before he can make a leasing offer, A survey of said lands © 
in accordance with the system of ublic-land surveys is therefore 
necessary, as the act requires each leasing block or tract to be de- 
scribed by subdivisions of the survey. ‘To this end such a.survey of 
‘ the Bering River and Matanuska fields has been made and the known 
coal lands in those fields divided into’ as es as shown on: 
the so of. those fields Gin pocket). | | 


GENERAL REGULATIONS. 


ot) By authority of the act of Congress approved October 20, 
1914 (88 Stat., 741), the unreserved. surve 


ae 7 ‘Bering River and the Matanuska coal fields, Alaska, have been | | 
' divided into fee il or tracts, of 40 acres, or multiples thereof, 


‘and leases of such blocks or tracts, with the privileg’ of mining and 


coal: lands in the | 


disposing of the coal, lignite, and associated. minerals therein may be - Pe 


i procured from the United States 3 in the following manner: 


(2) On request addressed to the Commissioner of ths General 
Land Office at Washington, D. C., a blank application and lease will 
be furnished the applicant; also, those who desire ma procure from ~_ 


.. the Superintendent -of Documents, Government Printing Office; — 
Washington, D. C.,.a folio containing photolithographic copies of — 
‘the approved. plats of the topographic. and subdivisional township — 
: sam of the Matanuska field (13. townships) for $1, and of the 
- ae iver field (8 townships) for 75 cents. 
“4 3 okron and after June 1, 1916, for a period. of 30 days; plica : 
- ee for coal-mining leases ‘will be received. at. the Gener neal a 
_ Office from ca qualified applicants.? 


. a See modification, p. 150. 


Land - oe = 
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~ 


Under this act the qualifications of such lessees are defined as 


| - follows: . - 


(a)-Any person above the age of 21 who is a citizen of the United - 


_ States; 


~~ States over 21 years of age); 


_ (6). Any association of such persons (that is, citizens of the United. _ 
- . (ce) Any corporation or municipality organized under the laws of . 
’ the United States, or of any State or Territory thereof, “Provided, — 
_ That a majority of the stock of such corporation shall at all times be. _ 
- owned an held by citizens of the United States.” Bet 
(4) The total area that may be embraced in one lease is fixed at 
-2,560 acres,’ which may include one or more contiguous leasing ~ 
blocks, or tracts, as shown on the map; and no person, association, - 
or corporation is permitted to take or hold any interest as a stock-. 
holder or otherwise in more than one Jease under this act. 


— (5) The application : blank calls for information as to the name.of 
_ the apphcant, a description of the leasing block or blocks desired, 
amount of capital proposed as-an investment under the lease, time > 
when actual ea ment under the lease will begin, experience in 
coal mining, and reference as to financial standing, = 2 ss, 
(6) The statute under which these proceedings are authorized pro- 
vides that the Secretary of the Interior may award leases ‘‘through’ 
advertisement, competitive bidding, or such other methods as he 
may by general regulation adopt,” and the purpose of the applica- 
— tions required “herein is to procure such. information as will best. 
‘enable the Secretary toad Jeases so as to procure the best terms 
_ on behalf of the United States, and the most effective development: _ 
_ of the coal deposits of the Territory. : eve.) lee 
(7) When the time fixed for filmg such applications shall have 
expired, all applications then on file will be promptly listed and the: 
proposed terms thereunder will be noted. ‘Thereafter due eee 
tion, at the expénse of the Government, for a period of 30 days will 
follow in at least three of the leading trade journals, one each at New 
-York,- Pittsburgh, and Chicago, and for the same period of time in,. 
. three newspapers of general circulation, one each at San Francisco, 


Seattle, and’ Juneau, of the applications filed, each to be designated ~~~ 


_ by anumber and not by the name of the applicant, the blocks or block 
apphed for, with the announcement that at the expiration of. the . 
_period of publication the said, applications will be taken up and the 
proposals therein considered; subject to any better terms that may 
_ . be offered by any other qualified applicant during. the period of pub- - 

lication, or by the first applicant. ee Or ae 
(8) Ali applications for a lease, or proposals in connection. there- 


~ with, pending at the expiration of the period of publication will be ~ 


-submitted to the Secretary of the Interior in one report, with specific — 


. recommendations as to the awards that should be made or denied — 


under the several applications or proposals; and thereafter such. 


action will. be taken by the Secretary on the report as may in his _ : 


_diseretion seem warranted on the showing made in each case, by. 


_.. which he will ebtain the largest investment proportionate to the 
. acreage of the lease, and the earliest actual development of the coal — 
- mine on a commercial basis, reserving the right to modify proposed 


_ leasing blocks, or tracts, if the economical mining of the coal will  ~ 


\ 
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— oh better be procured thereby, or finally to reject any or all applications ag ae 


> if, in-his judgment, the interests of the United States so require.. 


(9) An actual beneficial-expenditure on the grotind for mining. 
_ development and improvement be eet of $100 for each acre — 
fe ich application is made will be ~ _ 
-.  sadopted-as the minimum basis upon which the proposed investments ~_ 
of the several applicants will be considered and adjudged, with the 
- requirement that not less than one-fifth of the proposed Investment —_- 
shall be expended in the development of the. mine during the first 


_ included within the lease for w 


year, and a like-sum each succeeding year, for the period of four. as 


years following the execution of the lease; excess investments in-any = 
year Bree aco Madara amount to be credited on the expendi- © 
for e year ensuing. <A bond, to be executed withmn 
- 10 days after ‘the signature of the lease, in the sum of one-half the’ _ 
amount to be expended each-year will be required of each lessee con- - 


ture called for in t 


—~ 


- ditioned upon the expenditure of such sum :withm said period.  - 


(10) The procedure prescribed in the foregoing is to procure the _- 
~ . orderly consideration of all applications or proposals that may be 


submitted in accordance with the foregoing: regulations and within 
. the period of time therein fixed; but when. final action shall have 


- .-been taken by the department upon the applications or proposals — 
thus. submitted any qualified applicant may thereafter apply for a 


* Jeasing block or tract, and his application will be received and dis- 


posed of in the same manner and after like publication as herem~ 


provided. 


(11) ‘Lands: found to contain coal but ‘not divided into. leasing: ~ 
blocks may be hereafter divided into. such blocks, and the lands. 
therein. made the subject of a leasing. offer, the rights of adjacent. 


lessees to be eiven due consideration in any award that may be made. 


‘under such offer. ot pe, ed te 
PROSPECTING, 


The coal-leasing act makes no provision for the right of an intend- 
ing lessee to enter upon and ie coal fields embraced within a. .. 


ease offer prior to submission of his application for a lease. 


-Such a mght, if existent, would by implication carry with it some. 

| fan the interference of others while engaged in such ~— 

“inspection as well as the exclusive benefit of any discoveries made 

thereby and amount in effect to a preference right based upon dis- 
VOU Rj be an empty privi- - 


protection 


| ey ; otherwise the right of exploration wo 


7 . 
e- 


the Interior) may by general regulations adopt.” | 


.. All prospective applicants, however, will be accorded every op Or 
tunity to enter upon, mspect, and explore these coal fields at their, _ 
_ .pleasure.in so far as such action may be necessary to acquire a. 


. thorough. knowledge of field conditions, but no possessory or other 


right, either as against other prospectors or applicants or the United. 


oe Siates, shall be acquired thereby. 


The entire-scheme of section 3 of the act which governs the manner -- 
in which leases shall be awarded goes upon the theory that the ~~ 
_. Government is to offer “known” coal lands for leasing without. _ 
_ priority of right recognized in either discovery, “‘opening a mine,” or 
application, and ‘‘awarding leases thereof through advertisement, ..~ - 
_ competitive bidding, er such other methods as-he (the Secretary of | — 
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fee 


USE OF TIMBER. 


The use of timber by the lessee, in addition to that taken from the 


leasehold under the terms of the lease, may be secured by him' from — 
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other lands not embraced in leasing units in accordance with the |. 
that may be prescribed by the Secretary of the Interior. 
under the act of May 14, 1898 (80 Stat., 414), and the acts amendatory 


regulations 


thereof; or 


by arrangement with the Department of Agriculture, 1 _ | 


from a national-forest. 


LEASES 


- Date, 


AND PERMITS AND APPLICATIONS THEREFOR. 
COAL-MINING LEASE, 


_ THIS INDENTURE OF LEASE, entered into, in quintu- 


-plicate, | 100 See Aer Re a i toes day OF anes ee ee 


~~” Parties. 


a 


'  -AsD:, 19.., by and between the United States of Amer- : 


ica, acting in this behalf by -----.-.---------------- | 
we eeae--------------, Secretary of the Interior, party 
of the first part, hereinafter called the lessor, and ---- -- 


ae ee we ee an eer SF Ss ee ee ee eS -“—e ex#e we @o 


party of the second “part, hereinafter called the lessee, 
under and pursuant to the act of Congress, approved 


October 20, 1914 (88 Stat., 741), entitled ‘‘An act to 


. provide for the leasing of coal lands in the Territory of 


Alaska, and for other purposes,” hereinafter called the 


“coal leasing act,’ . 


. WITNESSETH. 


That. the lessor, in consideration of the rents and - 


royalties to be paid and the covenants to be observed 


as hereinafter set forth, does. hereby grant and lease to 


the lessee, for the period of fifty years from the date 


Purposes. ~ 


hereof, the exclusive right and privilege to mine and 
_. dispose of -all the coal and associated minerals in, upon . 


or under the following described tracts of land, situated 


; Desoription of | r 
and,- . sd 6 . - “5% i 

| containing ....-.-. acres, more -or less, together with 

the right to construct coke. ovens, briquetting plants,  - 


“Mining and sur- 
| face rights. 


in the Territory of Alaska, to wit: ....-----+-------- 


é 5 : 
reo me eweeweeew ew ew ee eK we eo eww ee Ee EK ee rr are ee eer ewe eee ee 


by-products plants, and all such other works as may be 


necessary and convenient for the mining and es 
tion of coal and associated minerals;.for market, the. 


manufacture of coke or other products of coal, and to — 
use so much of the surface and. the sand, stone, timber _ 
~ and water thereon as may reasonably be required in: | 


_. the use of such timber to be subject to such regulations — 


the exercise of the rights and privileges herein granted, 


as may be prescribed by the Secretary of the Interior 


under the act approved May 14, 1898 (30 Stat., 414), 9 


_ and the acts amendatory thereof. 


; 4 
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 ARTIOLE I. | 


__Srorron 1. The. lessor expressly reserves unto itself , Rights reserved 
the right to grant or use such easements in, over, through — PB, Sa 
or upon the land leased, entered, located, occupied, or 
used as may be necessary or appropriate to the work- 
ing of the same or other coal lands by or wnder authority 


* . of the Government and for other purposes; also the right | "@ 


to use, lease, or dispose of so much of the surface of. the 
said lands as may not be actually needed, or occupied by - 
the lessee in the conduct of mining operations. _ 


os ARTIOLE IL * 


_ , Ibis algae understood and agreed, that this lease poemesubiect 
_ + 7.4 a ! 7 : : : . ee l ; ng . 
is granted subject in all respects to the conditions, act.” ’ : 


_ limitations, penalties and provisions contained in the | 
~ “Coal Leasing Act,” which act. is hereby made a part. 
_ hereof to the same extent as if incorporated herein. _ 


“3. ARTICLE I. 


It is further expressly understood and agreéd that the, Mining, rents 


minerals. ». 


mining rights and privileges leased as. aforesaid shalland~ associated ~ 
g Mg hi 8 | | 


‘extend to and include only coal and associated minerals, 
'.as hereinafter defined, and that no rights: or privileges 

‘respecting any other kind or character of mineral, or 
» mineral substance whatsoever, are granted or intended 


"to be granted by this lease. 
a ARTICLE Lv. | 


7 The lessee in consideration of the lease of the rights 


and. priviees aforesaid hereby covenants and agrees — 
+ ga fo Peer arr St reecey eee | 


OWS: : 


i the leasing block mcluded herein, the sum of -..--... 


pe wf&ewenrwrawe = 82 = «= - — ee) 


dollars, of which sum not less than one-fifth shall be so 
expended during the first year succeeding the execu- 
“tion of this instrument, and a like sum each succeeding < 


i - year for the period of four years; to furnish a bond, | 
. within 10 days after signature of the lease, in the sum — 


of one-half the amount-to be expended each year, con-_ . 
ditioned upon the expenditure of such sum within said 


period, and submit annually, at the expiration of each > 


year for the said period, an itemized statement, as to 

_ the amount and character of the expenditure during — 

‘said year, 00 ~ 2... La ere ee en a ee ee 
Sro. 2. To pay as an annual rental for each acre or *tualrental. 

part thereof covered by this lease; the sum of 25 cents | _ 
er acre for the first year, payment of which amount.is 

. hereby acknowledged, the sum of 50 cents per acre per — 
year for the second, third, fourth, and fifth years, and. © 

_ $1 per acre for the sixth and each succeeding year during 


~ 


Section 1. To invest in actual mining operations upon Mvestment. 


. r. 2 . 7 . 
: - . Pa 
Bye Fe a’ ; ae 
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the life of this lease, all such anaual payments of rental: = . 


to be made on the anniversary of the date hereof, and | 


to be credited on the first royalties to become due here- 


- under during the year for which said rental was paid. © 


. Royalty. Sec. 3. To pay a royalty of 2 cents cn every ton of —~ 


. 2,000 pounds of coal shipped or removed from the leased 

> lands or NER & 
products of coal, or consumed on the premises, during 
the first five years succeeding the execution.of this lease, | 


into coke, briquets or other - 


and 5 cents per ton for the next 20 years. Royalties — : 


. shall be payable at the end of each calendar month — 

next succeeding that of the said shipment, removal, — 

| donation, manufacture or consumption. © “3 
Lessee to keep SEC. 4.°To accurately weigh all coal shipped or 

shipred, °°" removed. from the leased premises, sold, or donated to _ 

—.,: Joeal. trade, manufactured into coke, briquets, or other 

products of coal, or otherwise consumed or utilized, and ~ 

to accurately enter the weight or weights thereof in. due 
form in books to be kept and preserved by the lessee for 

-. -guch purpose, yi ame with the car numbers, if any,. of 
_... the coal shipped by rail, “Ag bo ae 
Reports to be SEC. 5, To furnish in manner and form and at: such 
Vv brleseo time during each calendar month as the lessor shall pre- 
ss geribe, but m no event later than the last day thereof, 


the following written reports covermg: the month imme-. . 


diately preceding, certified under oath by ‘the superin-— 
_ & 7 tendent at the mine,-or by such other ee on the 
Swe ey FS property having personal knowledge of the facts as may 
be designated by. the lessee for such purpose, to wit: 
A report copied from the books required to be kept at 
‘the mine under section 4 of this article showing the facts 
required to be entered therein; a report of the number 
of mine cars of mine-run coal hoisted or trammed from _ 
each coal bed of each separate mine; a report showing 
the quantity, size, and character of coal shipped, used — 


for power purposes and lease consumption; donated to — 


_ employees, manufactured into coke, briquets, or other — 

_ products or. by-products of coal; in storage on: the 
_. premises, with the quantity of coal of various sizes added. - 
. thereto and taken therefrom during the month, = 


” ARTICLE Vv. 


~ Periods for re It is mutually understood and agreed that the lessor 


cai” «6 shall have the right to readjust and fix the. royalties * 


_ . Toyalty. 


gaa, peyelis hereunder at the end of 25 years from the date 


ereoi, and at the end of 15 years thereafter, and there- | 


_ alter at the end of each succeeding 10-year period during 
the contmuance of this lease: Provided, Thatin any such 
readjustment the royalty fixed shall not.exceed 5 percent ~ 
_ of the average selling price of coal of like character at the — 


- mine, per ton of 2,000 pounds in the coal field embracing — a 
the tracts covered by this lease, as shown by the books _. 


_. of the lessees operating in said field during a period of - 
7 five years next preceding such readjustment. oe k 


— 
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~ 0 ARTICLE VIL 


~ “This Jease is made subject to the following provisions, — 
' which the lessee accepts and covenants faithfully to 

| perform and observe: — a ee ee de a oe Fk 

_  Srotrion 1. The lessee shall diligently proceed to pros-_ Mining . opera- 


§_. opera f 
.y tions to be ener-- 


ect for, develop, and mine the coal in or upon the leased getteany “proses i 


_ Jands; shall carry on all mining operations in a good and cuted. 
- workmanlike manner, having due regard to the health — 

- and safety of miners and other employees; and shall 

leave no available coal abandoned which could be recov- | |” 
ered by the most approved methods of mming when im 
_. the regular course of mmimg operations the time shall — 


arrive for mining such coal. No mine, entry, level, or Pa eee Pere 
oned and.rendered inaccessible, save with the approval tion made. 
of the authorized representative of thelessor,- sis , 
~Srcoo2. And also shall develop and mine the coalin the Preliminary . 
leased lands in accordance with a system to be shown by be submitter in 
_ a preliminary plan on a scale of not more than 200 feet ftvance of opeta-_ 
to the inch and a written description thereof, which. plan mercial scale. 
and description shall be submitted for approval by the . | 
authorized representative of the lessor. Mae 


Sec. 3. And also where more than one bed of coal is Where two or 
known to exist in the leased: lands, shall not draw orpitiars in. lower 
remove the pillars in any lower bed, before the available pitsfahsletun- 
coal in any or all upper beds has been mined, unless it beds extracted. 

shall be decided by the authorized representative of the. a aa 
lessor that the workings in any or all of the upper beds 
will not be seriously injured by the extraction. of the _ Pillars in lower 
'- pillar coal in the lower workings.. Where mining opera-tanged vertically 
. tions are being carried on in a bed that lies either below inte Ris = 
or above another bed. in which mining has been or is. 
_ being carried on and im which the pillars have not been 
So: poe and where the vertical distance between thetwo | | 
eds is less than fifteen times the thicknessof thelowerof i. 
‘. the:two beds, the lessee shall, as far as practicable, so - 
“arrange the pillars that those in the lower bed shall be ~ 
vertically beneath those in the upper bed. ‘Where prac- — 
*-. ticable, by reason of either commercial or mining condi- | 
~ tions, the available coal in the upper beds shall be ex- 
hausted before the coal in the lower beds is mined. a 


group of rooms or workings shall be permanently aband-antit “examina. © — 


“me Sec; 4. And also shall not, v ithout the consent in writ-_ Fifty-foot bar. : . a 


ing of the authorized representative of the lessor first" > — 
- had and obtained, mine any coal, or drive any under- 

ses Sor Mager ns drill any lateral bore hole within’50 © 
 « . feet of any of the outside boundary lines of the leased _ 

-. lands, nor within such greater distance of such boundary © _ 

. - Tines, as the said representative shall prescribe forthe 

- . .. protection of the property or the safeguarding of mmmg - = 
7 operations hereunder; but in the event the coal up to Lessoo may be 

the like barrier in adjoining premises. shall have’ been harrier pillars on 

- --worked out and exhausted, and the water therein shall decent lands. — 


ees have been lowered below the working level ofthe operae © 


aes 


% 
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ey 


pa tions on. the same bed on the lands covered by the lease, ee 


the lessee hereunder hereby agrees, upon the written 


- demand of said representative, to mine out and remove 

_. all the available coal:in such barriers, both in the lands _ 
covered by this lease and on the adjoining premises, 

whenever same can be mined without hardship to the 
lessee and where the coal-mining rights in such adjoining 

premises are owned by thelessor, = | 


- Limitations of Suc. 5. And also where the ‘‘room-and-pillar,” or any - 
"ered in advance Other system of mining is followed which requires advance 


ered in advance 


_ Workings underworkinos in the solid coal, including entries, break- — 


*Toom = and = pil- 


lar” system. - throughs, and rooms, instead of a system of mining under 


_. such advance workings more than the following maximum | 
_ percentages of the coal area for the specified depths of 
_ cover, viz: Poa | Se ee, oy ce 
' Not-more than 70 per cent where the cover is 100 feet: 
-or over but less than 200 feet in depth; not more than 65 - 
- per cent where the cover is 200 feet or over but.less than. 
300 feet m depth; not more than 60 per cent where the 
cover is 300 feet or over but less than 400 feet in-depth; 
--. not more than 55 per cent where the cover is 400 feet or 
over but less than 500 feet.in depth; not more than 50 per 
~ gent where the cover is 500 feet or over but less than 750 
feet in depth; not more than 45 per cent where the cover | 
_ is 750 feet or over but less than 1,000 feet in depth; not 
- more than 40: per cent where the cover ‘is 1,000 feet or 
— over but less than.1,250 feet in depth; not more than 35 
_ per cent where the cover is 1,250 feet or over but less than 
- 1,500 feet in depth; not more than 30'per cent where the 
--. cover is 1,500 feet or over but less than 1,750 feet in 
_ depth; not more than 25 per cent where the cover is 1,750 
. . feet or over but less than 2,000 feet in depth; not more 
_ than 20 per cent where the cover is 2,000 foot or over. _ 
| ; _ The said coal areas shall mean an area parallel with the 
Definition ofdip or raise of the coal bed. The percentages of coal 


mined in the areas comprised in the advance workings as ~ 
- compared with the percentages of coal to be left standing: | 
“In such.workings, and shall not be construed to mean . 

_ the percentage of the total amount of coal in any such 

area of any such. bed, where such bed in such area is 

_. thicker than the height of any such workings, nor shall 

such percentages of areas be held to include the coal ex- | _ 
Pillars to be re- tracted from the pillars in any such area, panel, or dis- — 


—- Ferm “percentage apa oi as 
ofarea.” areas specified shall mean the percentages of coal to be 


Moved as Ply trict of the mine, as it is the intent of the parties hereto 


oS 


- Exceptions. . 


as possible. 


. Maintenance of main roads or passageways or for the pro- 
_ tection of the property, allsuch pillarsshall be mined and 
removed ag rapidly as proper miming willpermit. 


f 


_ which all the coal is mined out and extracted as the work 
advances, shall not, without the consent im writing of the 
lessor being first had and obtained, mmeandremovefrom 


that save as otherwise provided in this lease, and except. 
where the retention of pillars shall be necessary for the 


7 : ized, light, keep, or maintain any fire in any mine or strip- 
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Sec. 6. And also shall not, save as hereinafter author- Fite, in mine 


ping, except as approved by the authorized representa- 


“-. ‘tive of the lessor, or underground in any mine, or in con- 


tact with the coal in place or in or along the outcrop of -— 


any coal bed. Failure to take prompt and vigorous steps 


_ for the extinguishment of any-such fireshall be sufficient ~ —. | 
Pa for the entry of the lessor and the cancellation of 
.thislease 2 2 | - a ae 


"Sno. 7. And also shall promptly notify the authorized Discovery of 9 


valuable mineral 


. Tepresentative of the lessor of the discovery of any valu-substance other 
able mineral or mineral substance other than coal in the 2nccaltobere: 


course of mining operations hereunder, and, shall not, Lessee to have 
‘mine or remove same unless the same is an associated csr ara habit 
- mineral as hereinafter defined: Provided, That such quan-$* it lease pur. 
_ tities of fire clay, shale, or gas from the coal measures as Record of asso- 


d minerals 


may be required. by the lessee in the conduct of operations mined tobokept 
hereunder may be removed and used withoutsuch written . . > 
aoe and without payment of. royalty therefor. 

‘he lessee shall keep careful and accurate record in man- 
ner and form as may. be prescribed by the lessor of all 
- such associated minerals mined, used, or carried away, © 
and shall pay such rates of royalty thereon as may be 


_ fixed by the said lessor, except.as above provided. 


-Szo. 8. And also shall keep at the mine office clear, Mine map re- 
quired to be kept 


accurate, and detailed maps on a scale of 100 feet to the stthominsomen 


inch, in.the form of a horizontal projection on tracing 
~ cloth, of the workings in each coal bed in each separate ° 
mine on the leased lands, a separate map to be made for 
each such-bed, and for the surface immediately over the _ 
_ underground workings, and to be so arranged with refer- — 
ence to a public land corner that the maps can be readily _ 
superimposed. ~-2 = >. : oe ss _— 
Hach map of the workings in any coal bed shall show. Things | re- 


quired to be 


| ‘the location of all aera connecting such ‘bed with theshown on - de- 
2 


workings in any other be 


workings. 


with the surface; the location of all entries, gangways, 
rooms, or breasts, and any other narrow or wide workings, - 


oe 


~~ includimg the outlines of abandoned iar, and record 
ba 


of whether accessible or inaccessible; also barrier pillars, — 

_ refuge chambers, stoppings, ventilating doors, overcasts, 

undercasts, reculators, and direction of air currents at the . 

time of making map; location of stationary haulage and | 

hoisting: engines; permanent electrical generators, dyna- 

“mos, and transformers; indications of trolley roads 
throughout their extent; also fire walls, sumps, and large © 

_ bodies of, standing water; Lael epee pumps and - 

- fire pipe lines; there shall also be marked on such maps 
the elevations above or below sea level or approved datum _ 
at pomts not over 200 feet apart horizontally, or over 100 . 
_ feet apart vertically, in all main slopes, entries, levels,or 

. headings, together with the thickness of coal beds atsuch =x 


intervals, and the elevations at the tops and bottoms of | 


all shafts, slopes; and inclines.’ . 


or. with any adjacent mine, or tailed, map. of 


¥ tle - 7 - 
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Requirements ‘The map of the surface immediately- over the mine - 


over Working. workings shall show all prominent topographic features _ 
-.. ‘ "and culture, sectlon and township lines, ace elevations 
above sea level or an approved datum, and contours at 
vertical intervals of 25 feet of such topographic features. _ 
Such map, together with the maps of the underground’ — 
workings, shall be brought up to date not less than once > 
in every six months.  ~ . | 


Things re-.. The lessee shall also make and keep at the mine office, | 


+ - to -be Ses sot . a ~ ss : 
Gown ov eeneratat such time after the commencement of mining opera-.. - 


bo-kep? af mine tions as the authorized representative of the lessor may ~ 
offic. = direct, a clear and accurate general map of the entire 
a leased lands, on a scale of 400 feet to the inch. Such ma 
Shall show all prominent topographical features and ae 


ture; the location of the surface areas immediately over 


the mine workings shown on the detailed surface map 
hereinbefore required; township, section, and property 


lines; the location of high-water marks; the outline of 
coal outcrops where known; the outlines of the chief mine . - 


~ ‘workings, indicating the workings in each separate coal 
. bed by distmguishing marks and the elevations above sea _ 
level or an approved datum, and contours at vertical in- 
_. tervals of 25 feet.of the chief topographic features. Such 
map shall be brought up to date not less than once in 

+ every six months, | ie ee a 
to. bet of maps Blue prints. or rep 


required as aforesaid shall be furnished the authorized 
representative. of -the.lessor when made, and ie a 
mental prints or reproductions in duplicate furnished on 
or before January 1 of each succeeding year, showing the 
. “extensions, additions, and changes since the-last map or 
_. supplement wassubmitted. All mine progress maps kept 
_ by the lessee shall at all times be subject to examination —_ 
by said representative. Ms Ye So a. 
appandonsd ‘The lessee whenever any mine, or any workings therein - 
eyed andare to.be abandoned or indefinitely closed, and before same 


_ accessible, shall make a survey thereof so as to accu- 
_ rately show the entire-worked-out area or areas, and shall 
extend the results of such survey ‘on the map or maps of _. 

_. the underground workings hereinbefore required, and 
promptly forward blue prints or reproductions thereof in. 
Se ay to. the said representative. _ aa a 


ape may te the lessee shall fail to make or furnish any map or 


- made at lessee’s . ; 


expense in casoextension or revision ‘as herein required within 90 days 


roductions in duplicate of the maps 4 : 


shall be abandoned or closed, or allowed to become in-  _ 


; Sih. a after demand therefor shall have been made by the au- - ; | 
. . thorized representative of the lessor, such representative _~ 


- may employ a competent engineer to make a survey of — 
a _ ‘the mine, and plat the same as above provided, the ex-._ 
‘°° pense thereof to be paid by the lessee, and in the event 
3 that the lessee shall fail to make such payment within 60 © 
days after demand therefor by the authorized representa- 
tive of the lessor, such failure shall constitute a cause of _ - 


_ forfeiture of this lease. _ 


_.. inflammable material, but un 


- + In the judgment of the authorize 


~ 
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- Sgc. 9. And also shall, where more than ten men are , Sond exit to 
wae : : ; age urface to be pro-~ 
employed underground on any one shift in any separate vided, where 


" morethan 10men 


ered 


_ mine, provide an escapeway or second exit to the surface, employed ona = 


~-which shall-be separated at the surface from the first Shit.” 
. exit by not less than 50 feet of strata in case of drift, — 
‘slope, or tunnel workings, or in case of vertical shafts, or — 

of inclined shafts having a pitch of more than 45°, by not “ 


less than 200 feet of strata. An.escapeway or outlet ” Outlet through 


jacent. mine 


through an adjoming mine shall be regarded as a satis-suificient compli- Le 


time in proper condition for use. If such adjoinmg mine 


_.. shall be abandoned at any time, or shall cease tc-operate — © 


indefinitely, the lessee hereunder shall be solely respon- sits 
sible for the cost and expense of maintaining such outlet, 
and in the event such’ outlet shall be abandoned or per- — 
mitted to become unsafe for use, the number of men em- 

ployed on any one shift shall be reduced below ten until © 

7 eer aa as a second exit or escapeway shall be pro- 
vided, > ec ee a rn ee 
Src. 10. And also shall not employ more than ‘five , Not more than 


: - ° = . « fi : oe: 
men underground on any one shift in any new working of employedin new 


. any mine unless such new working sha: be so connected Workings unless - 


; : Oe rs Roses cond 
- with adjacent workings as to provide two distinct and provided. 


. separate means of escape from such new working: Pro- "Exceptions. 

- vided, That with the approval of the authorized repre- 
sentative of the lessor; not. exceeding ten men may be so 

- employed in advance of the making of such second open-° 

ing, but in no case shall any rooms, drifts, or slopes be. 

_ opened or worked until-such second opening is: con- 

structed. 9° | 3 ote - 


Src. 11. And also shall not construct or maintain any. No building of ae 


‘structure of inflammable material within 75 feet of any terial to bo com 


Inine opening; nor within said distance permit any struc- sttucted within 75 


ture of noninflammable material to be connected to any vent 7 ree 
_other structure by means‘of any structure or erection of — 
‘inflammable material, or to be connected to any struc- — 
ture-beyond said distance which shall be constructed of. 
inflammable material, except as follows, that is to say: 


—°... (a) An-open tumber framework or headframe of tim- _ Exeaptions.. | 
_. _ber-may be constructed over.a shaft, slope,orincline: = = 


(6). The posts, studs, and rafters of any such structure - 
may be of wood if the ee or. lining is made of non-— 
er no circumstances shall © 
-» wood flooring be used, except in tipple and trestle struc- 
tures. eh a rr ne a 


See. 12. ‘And also; except in a prospect opening, shall-,,Main, | intake "a 
separate the main intake and return airways and all ways to be sepa- 


workings parallel to such airways. by not less than 50 than 3) lect ot.” 


feet of strata except for break-throughs or crosscuts for Datura! stata. - 


ventilation or “haulage, and shall provide for such 


greater distance between such .airways or between any _ 

such airway and parallel bane ie may be required ~ 
Tepresentative of the 

7 48187°\or 45—16 9. “ ; 
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- Gror fo" Gnal for shall be left standing. until in the proper course of - 


_ -Bbandoument of mining operations the time shall arrive for their removal _ 
| imme Sly prior to the final abandonment of the work- 
ings in that particular coal bed. = = oe", 
tg ntilating Bn Sec. 13. And also shall whenever more than ten men — 
provided Pos S Pr Mee . : 
where more than are employed underground on aby one shift. provide a — 
|: omen employed fan or other mechanical means for circulating such. 
amount of ventilating current as may be required by any. 
law of the United States or of the Territory of Alaska 


Pillarstobelett Jessor, The lessee agrees that the pillars thus provided 


- now or hereafter enacted, or by the rules and regulations « 


: prescribed by the lessor, such fan or other mechanical 

‘Imeans.and the connection between same and the point — 

> of the entrance of the air current into the mine to be — 
Ean not to be made of noncombustible material; and the lessee shall not. 

ine with any set same.in line with the axis of any mine opening, but 

Shall place same at a distance of not less than 15 feet 

from the projection of the nearest side of such opening, 

and shall provide explosion doors of the full area of the 

air shaft or airway, in. direct line with any and all such 

mine openings in order to protect said fan or other me- 

_ chanical means of air circulation in case of a mine explo- 

apweeal Cf lee Sion: Provided, That durmg such time as the mine is 

sor's, representa. being opened up and fess than ten men are employed - 

"housed for vent: Under ground on any one shift, and with the written ap- 

fationunderspec- proval of the authorized representative, of the lessor, a 

-, furnace may be used for ventilation in a nongaseous. 

mine if the fire box thereof is mclosed by brick, rock, or 

concrete walls, and'a passageway around such inclosure 


at least two feet in width provided: And provided further, - 


That if a wooden stack is used In connection with such 
._ furnace the lessee shall not permit such stack to be in con- 
tact with any coal bed or with any inflammable shale. 


Slack and tef- Sxo. 14. And also shall make such provisions for the. - 


nse to- 


rs posed Of s0 a8 nO disposal of the waste, slack, and refuse of the mine that — . 


‘Hie ororvatenui. the same shall not be a nuisance, inconvenience, or ob- 
ance. =. ~Ss sttruction to any right of way, stream, or other means of | 
_ transportation or travel, or to any private or public | 
lands, or embarrass the operation of any other mine on. 
the leased lands, or on adjoining lands, orin- any manner ~ 
— occasior pe public damage, nuisance, or nconven- 
ence. All waste contaming practically no coal shall 
- be deposited separate and apart from waste containing 
. coal and in accordance with the directions of the author- 
. yzed representative of the lessor, 6°) 2 
wemendoned §=Sxc. 15. And also shall upon abandonment substan- 
_ covered orfenced. tially fence, fill in, cover, or close all surface openings or 
a workings where persons or animals are likely to be in- | 
peed by accumulations 
otherwise direct; and > 


 jured by falling therein, or endan 
of gas, except as the lessor shal 


condition during the term hereof. 


shall maintain all such fencing or covering In asecure. 
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Sno. 16. And also expressly agrees that all mining-and Operationssub- _ 
_ related operations shall i of less 

authorized representatives of the lessor, and that suchS™?"* 
representatives, with all proper and ‘necessary assistants, © =~ 
may at all reasonable times enter into and upon the | me 


_. leased lands and survey and examine same and all sur- | 


‘face and underground improvements, works, machinery, =. =~ 
‘equipment, and operations, and further.expressly agrees _ Lessee to fur 


“pees 3 Sag yO ject to inspection — a . 
be euDiece to. the mspection of of lessor’s repree 


Po ge ss 2 ee ; : : nishallnecessary = 
to furnish said representatives and assistants all neces-=assistance. = * : 


sary assistance, conveniences, and facilities in making 
any such survey and examination. © © © | ee 
i | ae ; , ‘rized renre. Lessee to per- 
_ Sec, 17. And also shall permit any authorized repre-,,}essee to per 
_ sentative of the lessor to examine all books and records of books for pure 
pertaming to operations under this lease, and to make ag aaa 7 


_ copies of and extracts from any or all of same, if desired. 


. The information'so derived to be held confidential. = - © | 

_ Src. 18. And also shall permit the lessor, its lessees, or, Lands leased 
transferees to make and use upon or under the leased therein’ may ba. 
lands any workings necessary for freeing any other mine bf tending ov 
from water, causing as little damage or interference asst#tions on ad- 
possible to or with the mine or mining operations of the more ‘sate; such 
lessee hereunder. Any such use by a lessee or transferee Sate . 
shall be conditioned upon the payment to the lessee, 


..... hereunder of the amount of actual damages sustained —. 


- the amount thereof from the weights of coal accredite 


thereby and adequate compensation for such use. : ; 
_ Sec, 19. And also shali accurately weigh or measure , Lessee to keep 
in. the car and truly ‘account for the coal mined and rato weights or 
loaded by each miner, where the miners are paid either tee et. 
by the weight of their output or upon the basis of thelosded by min- 
measurement.of the coal in the car; keep acorrect record §- | 
of all coal so weighed or measured; post or display such __ 
record daily for the inspection of the mmers and other 
interested persons; and require the weighman or person Weighman to 
appointed to measure the coal in the car where the [itm uiscnarce 
miners are paid upon the basis thereof, before entering of duties _ 
upon his duties, tomake and subscribe to an oath before = = 
some person duly authorized to administer oaths that he 
_will accurately weigh or measure.and: keep true record of _ 
the coal bo woiched or measured and credit same to the ~ 
miner: entitled thereto, such affidavit to be kept.con- ~ 
-spicuously posted at the place of weighing, if any, but —~ 
nothing contained herein shall be construed to prevent 
_ the lessee, in case rock and bone is loaded by the miner, © _ 
from estimating or separately weighing, and deducting — 


_ to such miner. .The lessee hereby ‘agrees that i a permitted to om- 


Miners to be - 


majority of the'miners employed on the leased lands soPloy, eoheek- 


weighman.. 


desire they shall be permitted to employ at their own 


expense one of their fellow employees to see that the coal 


is properly weighed or measured and that.a correct 


-- account of same is kept, and agrees to afford such person 


_. every facility to certify the weights and measurements 
' while the weighing or measuring is being done: Pro- 


of 


_ duties. 


. a 


fo 
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_Chockweigh. vided, That the lessee shall not be required to so do unless - 
"for faithful dis-such person, before entering upon his duties, shall make 
Guts: ° "and subscribe to an oath before some person authorized: 
to administer oaths that he will faithfully discharge the 
— duties of his position, such oath to be kept conspicuously 

posted at the place of weighing, i any. _ Tee, toe 


Wages tobe Suc. 20. And also shall pay all miners and ; other ~ . 


; oe en eye both above and below ground, at least twice 


each month in lawful money of the United States, and» ; 
_.  ghall permit such miners and other ee full and — 
Freedom ofcomplete freedom of purchase, but with a view. to in- — 


— - purchase to PS creasing safety this provision shall not apply to the 


me ee allowed. 


_° purchase of explosives, detonators or fuses, and shall not 

require or permit miners or other employees, except in 

_ . . easé of emergency, to work underground for.more than 

- _Eight-houreieht consecutive hours in any one calendar day, not -— 
work day re-. © haa es eee : Se nee Jd, o. 
quired. = including time for lunch or meals, or the time required 

| _ to reach the usual working place. » | 


"Premises to be Smo,’ 21. And also shall, at the expiration or earlier ter- 
surrendered 5 


roper. condition mination of this lease, deliver up to the lessor the lands 


— dorcominnesper,- covered by this lease, together with all fixtures, improve-_ 
tions.” ~~ ments, and appurtenances, save as hereinafter provided, 
in such a secure and proper state that mining operations 


may be continued immediately to the full extent’ and, — 


_ capacity of such mine, 
ARTICLE VII. — 


as 7 Ttis further mutually understood and agreed as follows: 

__ Saspension, of Srorron 1. That thesuspension of mining operations by 

_ operations for 7 f + - : : 
more. tan, three the lessee for.a longer period than three months without. 


months withoutthe consent in writing of the lessor or its authorized 


 .gonsent to b 


_ gause of forfelt-representatives shall be cause of forfeiture of this lease.. 
a If the lessee shall be unable to continue the operation of 
the mine for any cause, not due to the fault or negligence ~ 

Upon applica. of the lessee, he shall be entitled to the suspension of 

Be etnies operations for such:a length of time, and upon payment 
specified period of such minimum royalties, and such other conditions as 

may be obtained. Ete P pain : : : . 

“may be specified in the order of suspension, but the | 
' issuance of any such order shall not excuse the payment 
of any rents or royalties due under this lease, or prevent 
forfeiture for failure to pay same, and thé acceptance of. 
‘any such rent or royalty shall not: waive any. other right 
of the lessor hereunder. | 6 Sb ae 


—_ Trase not to be, | et 4s lossbae SL onaaiwanr dia Ieanb obs 
Rec Src. 2. That. the lessee shall not assign this lease or 


a consent of lessor. any interest therein, nor sublet any portion of the leased. 


premises, or any of the rights and privileges herein 

-anted, without the written consent of the lessor being ~ 

ae. . first had and obtained. = eras eee 
coveanismeyte, DBC. 3. That the lessor or its authorized representa- _ 
Waived in writ- tive may by notice in writing waive any breach of the — 
ee - covenants and conditions contained herein, except such | 
as are required by the aforesaid ‘coal leasing act,” but ~ 

any such waiver shall extend only to the particular ~~ 
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breach so waived, and shail not limit the rights’ of the — 7 
lessor with respect to any future breach. No waiver not 
-In writing shall be in any way binding upon the lessor, 


Src. 4. That the lessee may terminate this lease at any: Eennnse ey be 


- time upon giving four months’ notice in writing to the any time uon — - 


_ Iessor or-its authorized representative, and upon payment Paymentofrents, 
_ of all rents, royalties, and other debts due and payable ; 

to the lessor, and wpon payment of all wages or moneys ss 
 . due and payable to the workmen employed by the lessee, _—_—-. 


- but in no case shall such termination be effective until the _ Termination 


Soe e 


not tobe effec- - - 


~ lessee shall have made. provision for the preservation of tive until prop. 
any mine on the. leased lands in accordance with the 
- provisions of this lease: Provided, That in such case the - 
right of valuation and purchase, accorded the lessor in the ~~ 
section next following (5), shall be exercised within said 


 periéd of four months, . 


Sro. 5. Thatiat the expiration or earlier termination of _ Lessor to have 


erty examined. - 


this lease all tools, machinery, and equipment, including ing and purehas 


ing equipment, 


~ tracks; rails, and pipe beer Py the lessee in the mine or 2, onieming, 


on the property, shall before removal from normal. posi- tion of lease. - 

tion, if requested by the lessor or its authorized repre- 
‘sentatives, be valued by three disinterested and compe- 

- tent pO to be chosen in the manner hereinafter pro-_ 

vided for the appointment. of arbitrators, the valuation of © 

‘these three or of a majority of them to be conclusive of the 

value of any or all of thesaid pre erty; and the lessor or 

its agent, licensee, or lessee st all have the right to pur- ~ 

chase within four months thereafter any or allsuch tools, _ 

- .machinery, equipment, or materials at the said valuation, 

_ deducting therefrom all rents, royalties, orotherpayments - 
“at that time due and payable. by thelessee. Ifsuch valu- _ Lessee may, re’ 

ation shall not be requested or the, purchase shall not be inyear. ~ 

made within said time the lessee shall have the privilege 

of removing same irom the premises within one year from 

the expiration or termination of this lease, provided.all- 

debts and moneys specified in section 4 of this article shall 

-have been paid. The lessee shall not, and hereby cove- 

- nants not to, remove any mine supports, timbers, or props 
in place. All buildings and improvements erected upon — 

* the leased lands shall become apart of the property, and — 
-machinery and equipment shall not be removed therefrom 

In such a way as to cause any permanent injury to such 


buildings or improvements. 


. and stipulations of this lease, and such default shall con-- . | 


Sexo. 6. That if the lessee shall make default in: the see tiaitare of 


- performance or observance of any of the terms, covenants, — 


at 
Pa 


tinue for 60 days after service of written notice thereof by 
_.the lessor or its authorized representatives, then all the. _ 


~~ rights and privileges of the lessee céase and determine, — 


and the lessor may, by appropriate proceedings, have this _ 
lease forfeited and canceled in a court of competént 


J > 


_ “jurisdiction. — 


A walver of any articular cause of forfeiture shell | 
prevent the cancellation and forfeiture of this lease for 


TES 2 


184 


Decision of 
third arbitrator 


3 
ON 


% a” 


_ any other cause of forfeiture or for the same cause occur- _ 
Ting at any other time. 2 + | - 


—ywiaestions So. 7. That in case any dispute shall arise between the. 


submitted, to ar- lessor and lessée as to any question of fact, or as to the 
wee’ reasonableness of any requirement made by the lessor 


under the provisions of this lease, in the matter of opera- 
tion, methods, means, expenditures, use of easements, 
compensation for joint occupancy by another lessee of a . 
portion of the leased premises, or such other questions as _ 
are not determined by express statutory ere apres | 
_ ‘questions or disputes shall be settled by arbitration in the 
_ manner provided for by this section, and the lessor and © 
_ lessee hereby covenant and agree each with the other to | 
. promptly comply with .and carry. out the decision or 
award of each and overy board of arbitration appointed 
~ under this section. ‘— he en | 2 


panting actin. Questions in dispute to be determined by arbitration = 
— tors. 


| hereunder shall be referred to a board of arbitration con- 
. sisting of three competent persons, one of which persons 
_ shall be selected by the lessor or its authorized repre- 
sentative, and one by the lessee, and the third by the two — 
- thus selected: Provided, That the lessor and lessee may 
agree upon one sole arbitrator or upon the third arbitrator. 
~The party desirmg such arbitration-shall give written 
notice of the same to the other party, stating therein 
definitely the point or points in dispute, and name. the 
person selected by stich party hereto within 20 days after 
» receiving such notice to name an arbitrator; and-in. the 


— event it does not doso, the party serving. such noticemay § ~ 


select the second arbitrator and the two thus named shall 
— gelect the third arbitrator. The arbitrators thus chosen - 
Shall give to each of the parties hereto written notice of -_ 
the time and place. of hearing, which hearing shall not be _ 


more than 30 days thereafter, and at the time‘and place-_ — 


_ gppointed shall proceed with the hearing unless for some 
good cause, of which ‘the arbitrators or-a majority of - 
them shall be the judge, it shall be postponed until some 
later day or date within 4 reasonable time. Both parties 
- hereto shall have full opportunity to be. heard on any 
> + question thus submitted, and_the written determination - 
. of the board of arbitration thus constituted or of any two 
~ members thereof or, in case of the failure of any two 


in reference to the questions thus submitted. - All such 


_ determinations shall be.in writing, and a copy thereof’ - ts 


~ shall be delivered to each of such parties... 


_ New board to “Tt is further agreed that in the event of the failure of 


chosen in 


event, of failurethe lessor and lessee, or of the two arbitrators selected as _ 


farbitrators first : : daar ee eee ee ) 
‘Selected teehoose aforesaid, by the parties hereto, within 20 days from 
a thir 


notice to them of t eir selection, to agree upon the third | 


f 
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members to agree, then the determination of the third - 
_ tobefinal. . arbitrator shall be final and conclusive upon the parties © 


\ . 


: \ 


_ vided for or be so provided in such notice. 


-- nite, natural. coke, and such bony coa 


use asafuel. _ os oe sue! 
~ (e) The term “associated minerals” as used herein 

. shall mean and include fire clay, shale, sandstone, and the | 
bedded materials of the coal measures, exclusive of gold- 
bearing or other metalliferous deposits. — a 


- 
7 ar 


45.1. +DECISIONS RELATING TO THE PUBLIC LANDS.’ _ 


“ arbitrator, then the Secretary of the Interior shall appoint. 


such arbitrator. 


$15-per day as full compensation for his services and for _ 

- all expenses connected therewith, exclusive of transporta- 
. tion charges;. but such compensation shall not be in 
excess of $150 for any arbitration. ‘The losing party to. 


such.arbitration shall be liable for the payment of such 


‘compensation and. transportation expenses of such third 


arbitrator... i: | 


Sze. 8. ‘That any notice in writing as to any matter 7 
Iaentioned in this lease, addressed to the lessee and left. 


upon the premises with the superintendent, manager, 
clerk, or other person in charge of the mine or of the > 


office, or, in the absence of any such person, posted on the 
door of the office, shall have the same force and effect as 


»* if served upon the lessee, and 15 days shall be considered 
a reasonable notice, unless a longer notice be herein pro- 


ARTICLE VOI. 


“It is further expressly agreed and declared that the 


terms and phrases hereafter mentioned shall have the 
meanings hereinafter assigned unless the-context shall 


cw) 


. otherwise require, that is tosay:.  .; Oe est 
--: (a) The phrase “available coal’’ as used in this lease 


_ghall mean merchantable coal from any coal: bed which, 
_ when reached in the prosecution.of the lessee’s operations 
~ hereunder, can be mined at a reasonable profit by the — 
use of machinery and. methods. which at that time are ~ 


“modern and efficient. — | a ae oe 
(b) The term “mine” as used herein shall mean and. 
include all underground workings now or hereafter _ 
opened or worked for the purpose of mining and remov=. — 
ing coal and associated minerals, together with all build- 
ings, machinery, and equipment, above and below ground, _ 


used. in connection with such mining Operations. ~ . 
(c) The term ’“pit” or “open pit” shall mean and 


include stripping operations or any open-air workings... 
 (d) The term “coal” as used herein shall mean and - 
- include anthracite, semianthracite, semibituminous, bitu-  - 
~.minous, subbituminous, lignite, and elena coal lig - 


; ul as is suitable for 


_. (f). The term “‘lessee” as used herein shall mean. and 
include the heirs, executors, administrators, successors, — 
.. or assigns of the lessee hereinbefore specified. = 


‘The said. third arbitrator shall receive not to exceed. 


7 
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ARTICLE IX. © 


- Tt is further mutually covenanted and agreed that 
each obligation hereunder shall extend to and ‘be binding 
“upon, and every benefit hereof shall insure to, the heirs, 
, executors, administrators; successors, or assigns of the — 


respective parties hereto. =~ 


_ It is also further agreed that no member of or delegate 
to Congress or resident commissioner, after his election 


or appointment, or either before or after he has qualified, - oe 


_ and during his continuance in office, and that no officer, | 
agent, or employee of the Department of the Interior; 

ee shall be-admitted to any share or part in this lease, or 

_. derive any benefit that may arise therefrom, and_the | 


‘provisions of section 3741 of the Revised Statutes of the 


~~ United States and sections 114, 115, 116 of the Codifica- 
. tion of the Penal Laws of the United States approved 
'. March 4, 1909 (85 Stat., 1109) relating to contracts enter 
-- Into and form a part.of this lease so far as the same may 
 -beapplicable. 7 | ae 
~~. In witness whereof— | as . | 
- Pars Untrep States or AMERICA, 
EMO nie Gorse toe emerald cee eel Del 
ee Ge og Secretary of the Intervor. 


Witnesses: 
re Sa en Panes Cert! : a eke eo teeta Be ee ete eee eae 16 s.] 


| APPLICATION FOR COAL-MINING LEASE.. 


Mnecinidersi@ned 282. otro oo ott itd ie a Su ees 


TONGS. Ol ade eo oS le aos ee ot ek bee oe Ses 


ss an i ee ee. 


Or epee ort Se totes oars sre 


"(Native born or naturalized; if the latter, furnish certificate.) - 


-Gitizen of the United States, over 21 years of age, hereby applies, 


. . under the provisions-of the act of October 20, 1914 (88 Stat., 741), 
' for a mining lease of the. certain leasing blocks, or- tracts, of coal. 


lands, to wit: Block ---., embracing the following specified legal. 


ek. . > SUD GI VISIONS ali come ache woe ea ea ab weeds Ge oe tek 


2 mm ‘ 2 e+e ig , a 
ia a ek cap a ls <a lS A si a i | i,” sa as, lad, i i eee re ee ee ee ee ee 


 ageregating _.._ acres. If I secure said lease, I propose to invest 
-notless than -_....-..... dollars in active, productive mining opera- | 
tions conducted upon said lease; the active development will begin 


_ hot later than .-_.......-.-.-.---.... My experience in coal- 


; I neither own nor hold any interest 


 “ mining operations is as follows: ___._...-.-.-----.2s2-1---2,22e- 


, either as a stockholder or other-. 


“Whe thereof, provided the majorit 


ay 3 ae ag i : Fi 7 
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~ 


wise, in any lease under this act, or in any application for such a. | 


= lease, save and except the application now made; and I hereby refer- 


: = - - ee ee 


— ee eet =a meme wre wre ee em ee eee. 


"as to my financial standing.. 


- 


Jf I am awarded a lease, I will supply a satisfactory bond as Te aes 


© quired in section 9 of the regulations. 


My post-office address is, -_-.-------------- ree eeees a eeay 


~ 


eee Oe ke I (1) | en ee Oa eS 
' - Subseribed and sworn. to. before mo, a°_. _.-2------.-- --+-------, 
pda a atten wey OM DMIS: Oi de Oe coke eee eal ay OL... 


ee mw ee ee eee we ee ee ee ee ee 


_[SEAL.] = a a oe is -- = =--+-- siete ies ---- ae ~—- | 
COAL-MINING PERMIT, 


REGULATIONS GOVERNING THE ISSUANCE OF PERMITS FOR THE FREE: 
USE. OF COAL IN THE UNRESERVED PUBLIC LANDS IN ALASKA, _ 
"Section 10 of the act. of October 20, 1914 (Public 216), provides: 
That in order to provide for the supply of strictly local and domestic needs for fuel. 
_ the Secretary of the Interior may, under such rules and regulations as he may prescribe: 
' in advance, issue to any applicant qualified under section three of this act a limited 
~ license or permit granting the right to prospect for, mine, and dispose of coal belonging- 
to the United States on specified tracts not to exceed ten acres to any one person or- 
association of personsin any one coal field for a, period not exceeding ten years, on such. 
conditions not inconsistent with this act as in his opinion -will safeguard the public- 
interest. without payment of royalty for the coal mined or for the land occupied:. 


Provided, That the acquisition of holding of a lease under the preceding sections of’ ~ ~ 


this act shall be no bar to the acquisition, holding, or operating under the limited. 
license in this section permitted. And the holding of such license shall be no-bar to. 
the acquisition or holding of sucha lease orinterest therein. 2-8 

-- Owing to there being no settlements or local industries in or adja-- 
cent to the Bermg or Matanuska coal fields, and the contemplated. 


leasing offer of coal lands in said. fields, these regulations and the. 
- permits provided for shall not at present. apply to coal deposits in. 
those fields. - es ee ae See Sg tae S&S 
 . Qualifications.—Under the terms of the act, expressed in section.3. — 

_ thereof, only citizens of the United States above the age of 21 years, — 


- associations of such citizens, corporations, and municipalities organized. 


under the laws of the United States or of. any State.or Territory 

l of the stock of such corporations shall. 
at all times be owned and held by citizens of the United States, are. . 
eligible to receive a permit to pee for and mine coal from. the: — 
- unreserved publiclandsin Alaska, 0 


Who may mine coal for sale.—All permittees may mine coal for ba! 
except railroads and common carriers, who:by the terms of section 3° 


of the act are restricted ‘to the acquirement of only such an amount. 
of coal as may be required and used for their own consumption. © 
| Duration of permits —Permits will be granted for two years, begin-- 


7 ning at date of filing, if filed in person or by attorney, or date of 
- mailing, if sent by registered: letter, subject to. the approval of the: — 


_ Commissioner of the General Land Office, and upon application and. 


? . 
‘ ae 
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. satisfactory showing as. to the necessity therefor, may be extended 
by the commissioner for a longer period, subject to such conditions 


necessary for the protection of the public interest as may be imposed __. 


rior to or at the time of the extension: Misrepresentation, care- 
essness, waste, Injury to property, the charge of unreasonable prices | 


_ for coal, or material violation of such rules and regulations governing — | | 


- operation as shall have been prescribed im, advance of the issuance of 
:% ee will be deemed sufficient cause for revocation. - 


mitation of area.—The act limits the area to be covered in any 


one permit to°10 acres. Itis not to be inferred from this, however, — 
_ that the permits granted thereunder shall necessarily cover that area. 
_ -The ground covered by a permit must be square in form and should _ 
be limited to an area reasonably sufficient to supply the quantity.of - 
-coalneeded. = = Sg: bere te Ce 
Scope of permit—Permits issued under section 10 of the act of: 
October 20, 1914, grant only a license to prospect for, mine, and 
_ remove coal free of charge from the unreserved public coal lands in 
Alaska, and do not authorize the mining of any other form of mineral 
deposit, nor the cuttmg or removal of timber. eee, Ba 
* How to proceed to obtain a permit.—The application should be duly 


: executed on Form 4—020, and the same should either be transmitted 


by registered mail to, or filed in person with, the register and receiver - 


of the United States land office of the district in which the land is 


situated. Prior to the execution of the application the applicant 
- moust have gone upon the land, plainly ion the boundaries thereof | 
_ by substantial monuments, and posted a notice setting forth his 
intention of mining coal therefrom. The application must contain — 
the statement that these requirements have been complied with and 
the description of the land as given in the application must correspond 
with the: description as marked on the ground. The permit, if. - 


. granted, should be recorded with the local mining district recorder, ~~ 
~ aif the land is situated within an organized mining district. _ 7 


_ When coal may be maned before rssuance of a permit.—tin view of - 
- the fact that by reason of long distances and limited means of trans- — 
. portation many applicants may be unable to appear in person at the * 
_ United States land office to file their applications, it has’ 

- advisable to allow such applicants the privilege of saree ue as soon.” 


_ as their applications have been duly executed and sent by registered 


~ mail to the proper United States land office. Should an‘application — 


. |. be rejected, upon receipt of notice thereof all privileges under. this 


paragraph terminate and the applicant must cease mining the coal. 


een, deemed - * 


Action by register—The register. will keep a proper record of all. . 


applications received and all actions taken thereon in a:-book provided 
for that purpose. ‘If there appear no reason why the application - 
should not be allowed, the register will issue a permit on-the form ° 
provided for that purpose.. Should any objection appear either as 
to the qualifications of the applicant or applicants, or in the substance 
or sufficiency of the application, the register may reject the application | 
or suspend it for correction or supplemental showing under the usual — 
—Tules of procedure, subject to appeal to the Commissioner of the 
General Land Office. Upon the issuance of a permit the register 
. will promptly forward to: the Commissioner.of the General Land 
~ Office, by special letter, the original application and a copy of the 


AS ¥ 
. 4 


ic 
a 


ae 
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ermit, aa: transtnit copies. ee to the Chit of the Alaskan Field o a 


ivision, and to the local representatives of the United Shad Bureau = 
of Mines, for their information. | , 


-Nors. —These regulations are intended mer ely as a tempor ary savahgement tomeet 


immediate necessities, as authorized by section 10 of the act of October 20, 1914, and. 


are not to be construed as applying to the leasing of public coal lands in Alaske, | 
_ "provided i in other sections of the act. ‘ | | 


aba en FOR sc hintaaiiel PERMIT. 


ae : wee ee Be He RH He ee ee ee ee ee ee ee ee 


ce eieeae ceen teak tas: aa Spel tee 5, 


|The Commissioner of 1 the General Land Office, 7 
eee ale 1; 0. - | | 
‘Sm: The undersigned, Sich Rey ae hgeRee eet eee ete 
, . . (Name of applicant. o aes 
We ste cas , hereby appl 7 ‘for a permit to. 


_ (Post-office address. ) 
prospect for, mine, and remove coal from the following- described land: 
(Describe the Jand by lem subdivision if surveyed, and by mer aad pouiids with: reference fo some per- Bt 


-— we ~- wo ee be aie Sn Se eee ie nn ge ees He oe 


: ‘thanent enone landmark if. funsurveyed.) eg 8 , 
containing: approximately .-.....:.-.- - acLes, situated within the 
pee epee eer se dand district, ..-.-.-- tiles PEA e arate, :) ey ore eee 
. (Direction.): 
Alaska, ands in support of this sili make the following repre- 
sentation as to penne tO TeCAIVE & POIMIbs 9st coe ee ce 
cCiieaship of applicant or appli-- 


ae 


—_—— = es ee ee - —_— ee matt 


-cants must here be shown. ‘tf the applicant isa smbnicipality or corporation, it aust be shown under what. | 


: ~ 
ee me ee ee ee ee 


laws it is seeanineey and if the oalied, it. must al also be shown whether a ae of its stock is. vowned and 


¢ ; F 
—_——_—o- oe ee ee a7 me ee en ewe nweweswe we ee oe 


held by cit citizens of the United States.) 


- The applicant - ‘further represent that ce oe Re ae ee ha ‘not, ; 
(He, they, or it.) .. : 


wits two years last past, applied for or received a. permit to mine — 
coal under the promecns of section 10 of the act of October 20, 1914, — 
in the coal field in which the land described. in this’ application is 


ottaee fae arr Re teh uated Cone se as al heals 
:. "Gtato exceptions here, tang.) oo ce 


and that the al hen applied for is to be mined for the purpose oF 


-- supplying the following demands, for which approximately - we ee - 


. tons are eS annually: Ee rea ee are ee te apes 
| au itemize the various uses to which the coal is Ne be applied, 


wee me ete ~~ ee oe ow “ew ewe eww eww eK 


stating g the umber 6 of tons necessary for each use.) - 


. Itis further represented that the Bouddaiies of the tract described a 


in this eens have been plainly marked-by substantial monu- 
ments, and that a proper notice describing the land and showing the 


“intention of the applicant to apply for a free permit to mine coal 


“therefrom has been noe In a Conspicuous: pee v pon: the land. 


~~ 
: ol 
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~- 


iO consideration ‘that a » parmit be ecaatel. tha applicant hereby: 7 


agree os at 
- 1. To exercise reasonable diligence, precaution, and skill in the. 
“operation of the mine, with a view. to the prevention of injury to- 
workmen, waste of coal, ‘damage to Government property, and to | 


-s comply substantially with the instructions and. the rules and regula-.. | 
_. tions printed on the back of this application. | 


9. 'To charge only such prices for. coal sold to others as represent. a. 
fair return for the labor expended and reasonable earning value to. 


. 7 which the investment in the enterprise i 1s entitled, without including: 


any charge for the coal itself. 


3. Not to mine or dispose of, either directly or indirectly, any coal 


- from the area covered by said permit for export or any purpose other _ 
than “strictly local and domestic needs for fuel.’ 

4, To leave the premises in good condition upon the termination of 
the permit, with all mine props and timbers in the mine intact, and. 
with the underground workings free a Tetuse and in condition for 
‘ continued mining operations. ie ae 


_ Signature of applicant -....--.-.-.«. -- ne nS 
The foregoing application was ae ane ee ee eee 
ee applicant therein, ic ibgiesbones / 
> of the ‘undersigned, who, at ......-... request and. Be eee ee. 
(His or their). (His or their.) 


presence and in the presence of each other, have subscribed our names. 
as witnesses to the execution thereof. | | 


Dated this ___.___- ey 0 of ee ees 19. c at esas es ent 
i Territory: of. Alaska... | | ets 
D ANSIIO’ ooh clo co or ecoee. * Residence ee nt een ae 


Name ee eee ee ne fee na ae | Residence Fane wee on ea ee 7: 


THE NENANA FIELD. 


a sonipitts topographic and subdivisional township survey has bean a 


| - ‘made of the Nenana field, and a folio containing photolithographic 


copies of the approved township plats of such surveys may be pro-: 
cured on application to the ype of Documents, Washing- 
_ ton, D. C., for $1. 

In view of the fact that it was impossible f or any kind of pfacticable 
transportation facilities to reach this field during the season of 1915 
the field has not been examined by the expert mining engineers and 
geologist of the Interior Department with the view to dividing it into 

easing blocks. This work willbe done during the summer of 1916, 
whereupon, as promptly as possible, opportunity will be, given ‘for: 
leasing 10 the Nenana field in accordance with the regulations, herein... 


ere ge ed. Jn the meantime temporary free coal-mining permits will 


e allowed under section 10 of the leasing act, operations under such. 
"permits to be subject, however, to future leases, as it is not deemed. 
advisable to allow operations under.such: permits to interfere with. 


a _ the larger and more permanent operations contemplated under lease. 


:.% The Government: railroad from Seward to Fairbanks will pass. 
? ae the penne coal field. From the fields to Fairbanks i is 110: 





“PART 2. INFORMATION RELATING TO. OPERATION AND Oa & 


DEVELOPMENT. 
COMMENTS on PROVISIONS oF THE LEASE. 


‘lease or agreement or a construction of its terms. 


It will be observed that the ares coal leasing act Gs Stat. , TAL) Hi ihe ye 


| specifically. states that— 


The unreserved coal lands and coal isa shall be divided on the aGelaty of 
the Interior into leasing blocks or tracts of 40 acres each, or multiples thereof, and — 


“An explanation of those articles and yrovisions of. the ics form oe 
 -whose purposes may not be self-evident follows. It should be under- ~ 7 
stood that this explanation is not in any sense either a part. of the ; 


in such form as, in the opinion of the Secretary, will permit the most economical ae 


mining of the coal in such blocks, but In n0 case ee 2,560. acres in any. one 


deasing block or tract. 


In laying out the leasing blocks, or units, as dhetaibsd se tae in: 
this report, it has been the endeavor to arrange each block so that 


the coal may be reached: by drifts, tunnels, slo ge and shafts from 
adjacent valleys, or benches, and may be mine 


: | tunnels through ‘adjacent: leasing blocks. 


Tn the case of some leasing blocks, parauulatly those i in the Mata- 


nuska field, little is known about the coal measures that do not out- 


COP within the boundaries of the blocks, and Bae ae will have — 
. to-be done in some cases by drilling or by shafts. Mantfestly many 


-such leasing blocks-will not be applied for Aainedintely: ut the 


brite of coal of workable thickness may be indicated su sequently | 


y the ome nneae on more accessible adjacent, eee 
7 7 “ARTICLE i SECTION 1. | 


“RIGHTS RESERVED BY. LESSOR. 


_ The tease saletity states that the lessor cepresented by the Secs 

retary of the Interlor)— | 

? Reserves unto itself the right to erant or use fuk Saran in,-< over, “chide, or . 

- -ypon the land leased, entered, located, occupied, or used as may be necessary or 
appropriate to the working of the same or other coal lands my or under the authority awe: 

~ . of the Government and for other purposes * * *. <2 

The purpose of ‘this provision: is to permit. caeoads ‘tramways, _ 
water lines, or other necessary means of transport and communication 

to be constructed and operated. through blocks of land not reached —__ 

by these means of transportation at the time these blocks were leased, 


~ 


to the boundary of- 
the lease by workings of reasonable length for. underground haulage. 

-In some cases, where the coal measures within a unit he under high. 

mountain ridges, it may be necessary to develop blocks by means of © 


and to enable leasing blocks or units not readily accessible on a te 7 


_. .; surface to be reached by tunnels, slopes, or other openings driven | 
_. # oes the blocks ay leased. Whenever it is sara? | to area _ 
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or use-an:' easement under this provision, the easement: will be so 
arranged and located as.to interfere in a minimum degree with mining -’ . 
operations on the blocks subject thereto. Wherever it seems advisable, 
- jointly operated tunnels, slopes, orshafts for transportation and venti- —_ 

dation may be. permitted, provided the conditions, limitations, penal-_ - 


_. ties, and provisions contained in the act areobserved. Whenever joint °~ ~ 


openings do not seem advisable, the openings for the operation of the | 
subsequent leases will be required to be so driven.as to interfere aS__ 
little as may be with the operations of the prior lease or leases. 


' Should there be material interference, the amount of damages to be 


paid: to the prior lessee will be determined by a board of arbitrators, 
elsewhere referred to. (See art.7,sec.7.) 0 . 


- ARTIGLE 3, SECTION 1. 
| MINING RIGHTS LIMITED TO COAL AND ASSOCIATED MINERALS. | 


Article3 provides thatp— 
‘The mining rights and privileges. leased as aforesaid shall extend to and include 
only coal and associated minerals, = ss 
Article 8 (e) defines associated minerals as— =, 
_ (Fire clay, shale, sandstone, and the bedded materials of the coal measures, exclusive 
. of gold-bearing or other metalliferous deposits, 
Article 6, section 7, provides that the lessee— = 
Shall promptly notify the authorized representative of the lessor of the discovery 
of any valuable mineral or mineral substance other than coal * * * and shall not 
mine or remove same unless the same is an associated mineral. « : ; 
The same section provides that— > pies, 2. 
_. Such quantities of fire clay, shale, or gas from the coal measures as may be required. . 
~ by the lessor in the conduct of operations hereunder may be removed and used without 
| ‘such wiitten permission and without payment of royalty therefor. _ 7 
_ Thus, if the lessee discovers any mineral other than the associated 
minerals named above he should promptly notify the authorized. 
_ representative of the Secretary of the Interior; but he may take such 
fire clay, shale, or gas from the coal measures as he needs in his 
operations without paying royalty thereon. For example, fire clay 
may be taken out for use at boiler plants or shale for the making of 
brick used om the lease or inflammable gas (methane) liberated by 
mining operations may be trapped underground and piped: to the- 


surface for use in providing heat or hght on the premises. — 
| ARTICLE 4, SECTION 1. 
so INVESTMENT. — 


_ The-underlying purpose of this section is to prevent the tying up 
of a valuable block for speculative purposes. The requirement _ 
‘should not be an obstacle to an operating company that intends to _ 
proceed vigorously and systematically in the development of a lease,- 
for all the expenditures made in actual mining developments on the -— 
Dro rerty that do not represent promotion expenses or interest charges — 
will be considered as investments. ‘The expenditures for actual 
mining. developments include all legitimate charges for prospecting, | 
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the driving of tunnels, drifts, entries, or slo es, or the sinking of 
shafts, and also the construction of tipples, houses for the use of | 


| - employees, trestles, tramways, storehouses, barns, stables, reservoirs, - 
railroad tracks, and all other work which may actually be essential _ 
. In the opening and operation of a mine. Under these requirements. — 


it is expected, if the coal deposits prove to be workable, that at the — 


- end of the five-year period the mime or mines on the lease will, or — 7 
should be, developed to a tonnage capacity permitting commercial  _ 


~ operation. In brief, the requirement is intended to insure the proper 


a development of the lease should the coal be of such thickness and 


quality and under such conditions as would justify continued opera- _ 
tions on acommercial scale. ORS Boge ea 

al ARTICLE 4, SECTION 2. _ 

7 | ; ANNUAL RENT. eee | | 

The rental of 25 conts per sore the first year and 50 cents per acre 

for each of the remaining five years and $1 per acre per year there- 


_.after is an almost nominal charge if coal is produced in any consider- ._ 
able amount. For example: Suppose- that the leasing block con- | 


sisted of 1,000 acres. The charge for rental or advance royalty at | - 


the end of the first year would be only $250, and on the basis of 2 — 
_ cents per ton royalty on the coal this would call for a production of 
only 12,500 tons for the whole year, and from the second. to the fifth 
year, to wipe out -the fixed rental cliarge, it would require a pro- 
duction of only 25,000 tons annually. Even though no coal be’ | 
~~ mined, the total rental for the five years on 1,000 acres would-be | 
only $2,250, and‘it is likely that. the lease would. have been sur- — 
rendered long before the end of the five-year period if coal in com- — 


“mercial quantities was not being produced. On a lease of 1,000 — | 


acres of coal land-an output of 400 tons per day would be amoderate - 
output. If the mine worked 250 days in the year, it would produce 
100,000 tons, If development showed that part of the land under 
“ Jease did not contain workable coal, then that part of the lease in - 
-40-acre tracts could be surrendered by the lessee and the gross annual - 
_ rental, equivalent to the advance royalty, could be lessened.) 
| ~ ARTICLE 4, SECTION 3. | one 
se 
| he lease providesfor— 


 # = 4 a royalty of 2 cents on every ton of 2,000 pounds of coal shipped or removed- 


from the leased Jands or manufactured into coke, briquettes, or other products of coal, 


or consumed on the premises, during the first five years succeeding the execution of  _ 


this lease. *. * | < 


The royalty for the opening period is made low in order to encour- i 


~ age the development of coal mines. A royalty of 5 cents per ton after : 


- the mine or mines on the lease have been opened up_is also low im. 


comparison, with the size of royalty required in many coal fields of - 

the United States. Except for some extremely low royalties im the 

_- middle West, the range is from 10 cents to 25 cents per ton. In the 
- State of Washington, which is more directly competitive with Alaska, 


i the royalties range from 15 to 25 cents per ton. 


fo i, oe = 


ects 
— 
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Tn some-mines it may be necessary in determining the amount of 
-coal extracted to measure the volume of the excavation rather than, 


the weight of the coal, and the lease provides for such measurement. 
‘Special allowances may have to be made when, the coal beds are very: 


“arregular and carry much impurity. 


- ARTICLE A, SECTION 5. 


CHARACTER, Or REPORTS TO BE FURNISHED MONTHLY ‘BY LESSER. 


Tha: purpose “ot seriain reports to ie fuemecd: by fhe lessee, = os : 


addition to those of coal ae or moved =e the premises, a 
“the aumbes of mine cars of mine-run coal hoisted or trammed from each coal bed of 
- -each separate mine.! 


_ is to enable the checking of the amount of coat ezonvuted or extracted — 
‘from each bed, which may be in turn checked by underground meas- — 


“urements, ‘and i in, general to permit the obtaining of a check of the — 


~ weighed quantities of coal. 
The provision requiring the lessee to make— | 

* + * a report showing the quantity, size, and character of coal coe. used for 
‘power purposes and lease. consumption; donated to employees, manufactured into © 
coke, briquettes, or other products or by-products of coal; in storage on the premises,: 

with the quantity of coal of various size added thereto and taken eronom during. 
the month : 
is almost. Sif oesinatory, “Although: it may 8 seem to be a biden on. ~ 
~ the operator, it is, on the other hand, only such information as a well- 
a gatas company wore obtain, for’ its: own. Dee 


een iz oe ARTICLE 5: 
"PERIODS FOR READJUSTMENT OF ROYALTY. 


i ie rate of royalty during the first 25 years is low it is deemed 


. advisable that there should be an opportunity ‘for readjustment. at ~ 


the end of that period. It is expected ‘that if bonds were issued, say 
at the end of th 

‘bonds might run for 20 years, a, customary period for mine bonds, and. 

- -would.be retired by the time the readjustment became effective. Tt 

‘will be observed, however, that the lease'provides that.in such read- — 

_justment the maximum limit of the royalty—_ 


oe ok shall not exceed 5 per cent of the average sellin ¢ price of coal of like care | 
-acter at the mine, per ton of 2,000 pounds in the coal fiel embracing the tracts cov- 


e first five years of the development period, these ~ 


‘ered by this lease, as shown by the books of the lessees operating in said field, during | ; 


| 2a period of five years next preceding such readjustment. 


By this provision, if the coal sold at $2 per ton: accordin to the — 


books, the royalty would not exceed 10 cents per ton; or if it-sold | 
‘for an average of $5 ee ton at the mine, the royalty would not exceed 
- 25 cents per ton. ch royalties under the conditions would be con- 


‘sidered very moderate even at present. Undoubtedly when read- _ 


\~ justments are made all conditions, including the market for coal and | 3 


_ the competition. from neighboring lessees, will be taken. into Poneid aa 
pecceeas! bY the er DeCTOUery,. of the Interior.” | | 


1A definition of the ‘term “mine” is given in article 8. 


\ 
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ARTICLE 6, SECTION 1.: 
WORKINGS NOT. TO BE ABANDONED UNTIL EXAMINATION MADE. | 


* # # No mine, entry, level, or group of rooms or workings shall be permanently 7 
abandoned and rendered imaccessible, save with the approval of the authorized rep- 


resentative of the lessor. 


__It is the expectation that in or near each important coal-mining 
. district of Alaska there will reside a local representative of the Secre- 
tary who, on due notice, will make a prompt inspection and determine — 
whether the operator shall be permitted to abandon certain workings. 
Any ieee arising may be submitted to a board of arbitration. (See — 


ARTICLE 6, SECTION 2. — 


_ PRELIMINARY PLAN OF MINING TO BE SUBMITTED IN ADVANCE OF 
| _ OPERATIONS ON A COMMERCIAL SCALE. - | 


This section provides that the lessee—. 


* * * shall develop and mine the coal in the leased lands in accordance with a 
system to be shown by a preliminary plan on a scale of not more than two hundred (200) 
feet to the inch and a written description thereof, which plan and description shall 
be submitted for approval by the authorized representative of the lessor, = 


The provision may seem difficult where the structure of the coal 
measures is complicated, but on the other hand no thoughtful oper- 
ator will consider it wise to start a mine without having some definite 
aim. Submission of this preliminary plan to the representative of — 

the Secretary might in some cases lead to the obtaining of constructive 
advice which would be of value to the operator. The preparation of 
the preliminary plan would necessarily be preceded by some pros- 
pectng. 7 . i * | , 


ARTICLE 6, SECTION 38. 
“MINING OF TWO OR MORE BEDS. 


_ Provision is made for systematically mining several beds at the 


~ game time, as follows: © 


Where mining operations are being carried on in a bed that les either below or | 
above another bed in which mining has been or is being carried on and in which the © 
- pillars have not been pulled, and where the vertical distance between the two beds 
is less than fifteen times the thickness of the lower of the two beds, the lessee shall, as. 

. far as practicable, so arrange the pillars that those in the lower bed shall be vertically 
beneath those in the upper bed. Where practicable by reason of either commercial — 

or mining conditions, the available coal in the upper beds shall be exhausted before 

the coal m the lower beds is mined. | , : 


The purpose of the first provision is to prevent pillars from resting - 
on spans and. the breaking of spans under the weight. Such condi- — 
tions have led to collapse of mine workings and serious subsidence of — 

- the surface in the anthracite district of Pennsylvania. == =. | 
~The last sentence of the paragraph lays down the Seas pee au ita pees 
- -¢ion that wherever such action is practicable the upper beds should be 
exhausted first. This is sonerally considered the best practice and 

should be followed wherever possible. | ae re or 
- 48187°—vor 45—16——10 
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ARTICLE 6, SECTION 4. _ 
|‘ FIFTY-FOOT BARRIER PILLARS AT THE BOUNDARY LINES. 


The safety of the miners, as well as the property, demands that 
large barrier pillars be left between adj neert leas until the removal 
of the pillars by one or the other of the lessees becomes safe and 
expedient. The provision that the barrier pillar shall not be extracted 
until water that may have accumulated in adjoining. abandoned 
workings has been lowered can in most cases be se iyi after 
permission has been obtained, by. drilling holes through the pillar and _ 
drawing off the water in accordance with the methods followed. in 
safe mining practice. _ ne <a _ 
~ ARTICLE 6, SECTION 5. | 
LIMITATIONS OF COAL TO BE EXCAVATED IN ADVANCE WORKINGS 
_°. . \ UNDER. ROOM-AND-PILLAR SYSTEM. — | ; 


_ Under the “room and pillar,” or any other method of mining that 
‘requires pillars of solid coal for the support of the overlying strata, - 


the pillars must be large enough to furnish adequate support. In | — 


some parts of the United States it has been the practice to take so 
much coal in the advance workings as to bring undue strain on the 
pulars, roof, or floor, with resulting fracture of the roof, crushing - 


of pillars, or squeezing up of the floor, endangering life and causing 


serious losses of coal. A “squeeze” in any mine isa grave reflection on 
the method of operation followed, yet ‘“‘squeezes’’ are found in many 
coal-mining districts. | an tak ee cee . 

~The percentages of extraction permitted for advance workings 


- apply to different depths below the surface; they represent the 


maximum amount of extraction that should be permitted, and by 
no means represent: the best practice, except the 20 per cent speci- 
- fied for more than 1,750 feet of depth. Many mines in the Con- | 
nellsville, Pa., district. having less than 600 feet of vertical depth 
of cover extract only 20 per cent of the coal by advance. workings. 
- The very best practice is to mine out all the coal by the long-wall 
method and use waste rock to stow or pack the excavations behind 
theface. > | UF - | 
The provision that— - | - | 
The said coal areas shall mean an area parallel with the dip or raise of the coal 
bed. The percentages of coal to be mined in the areas comprised in the advance 
workings compared with the percentages of coal to be left standing in such work- 
ings ae ¥ | = 3 x 4 
means that the area_of the pillars is not to be calculated on the basis 
of a horizontal plane, but in the plane of the coal bed itself. The | 
further provision that the percentage of coal to be left standing— __ 
* * =%& shall not be construed to mean the percentage of the total amount of the . 
- coal in any. such area of any such bed, where such bed in such area is thicker than: 
the height of any such workings * * * . ; , | a a 


means that the percentages of the areas must be considered and not _ 


the percentages of total coal. Obviously there is no difference 


_ between the two when the coal bed is not thicker than the height _ 
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of the excavated drifts, levels, gangways, rooms, or chambers, but _ 

if a room should be excavated to a height, say, of 8 feet when the 

- coal bed ts 10 or 20 feet thick, the thickness of the coal left upasa = 
roof should be disregarded in figuring the strength of the pillars to - 

resist crushmg. ‘The section also provides: © | ot re 

* + € nor shall such percentages of areas be held to include the coal extracted 

from the pillars in any such area, panel, or district of the mine, as it is the intent. 

of the parties hereto that, save as otherwise.provided in this lease, and except where . 

the retention of pillars shall be necessary for. the maintenance of main roads or pas- 

- gageways or for the protection of the property, all such pillars shall be mined and 
removed as rapidly as proper mining will permit. oe, , 


It is not the intent to prevent the withdrawal of the pillars when’ 


the rooms or chambers are driven to their proper distances, if no =" 


~ pillars in overlying beds would be affected by such withdrawal. 
oe ARTICLE 6, SECTION 6. ce 


FIRES IN MINE PROHIBITED. 


it is provided that the lessee— __ | 
shall not, save as hereinafter authorized, light, keep or maintain any fire in any mine 
or stripping, except. as approved by the authorized representative of the lessor, or. 
underground in any mine, or in contact with the coal in place or in or along the _ 
outcrop ofany coalbed. ia aa ae | 7 
This provision is to prevent the starting of fires for heating purposes 
where they might cause a serious fire in the mine or coal bed. Fires 
of this origin were formerly frequent in certain coal districts of the 
United States. An exception that is ‘permitted, subject to the © 
approval of the Sathorn od. representative,.is the use of a ventilating = 
furnace as a temporary ventilatmg expedient. Such furnaces, how-, — 
- ever, are to be constructed or arranged in accordance with the speci- —_- 
fications of article 13.00. - aot oe 


To reduce the danger to life and the possible loss of coal by fires, 


_ ARTICLE 6, SECTION 9. _ | | 
SECOND EXIT TO SURFACE TO BE PROVIDED WHERE MORE THAN TEN 
| _ MEN ARE EMPLOYED ON A SHIFT. | | ; 

To provide for the escape of men in the event of an explosion or 
fire, the lessee must—. — _ baat © erg = hee 33s | i. 


* * * where more than ten men are employed underground on any one shift ©. 
im any separate mine, provide an escape way or second exit to the surface which © 
shall be separated at the surface from the first exit by not less than 50 feet of strata 

"in case of drift, slope, or tunnel workings, or in case of vertical shafts, or of inclined 


_. shafts having a pitch of more than 45 degrees, by not less than 200 feet of strata. 


_ The specified distances between the openings are not recommended, _ 
but must be regarded as the minimum distances permissible. The 
less the pillar between the manway or escapeway and the haulage 

_ way is broken by crosscuts the better the protection afforded in case | 
of fire or explosion. All such crosscuts, if not in active use, should 
have strong fireproof stoppings; if in active use, they should have 
emergency doors of fireproof material which may be closed in time . 
of accident. sas ee er ee 
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This section permits an alternative arrangement for an escapeway, ~ 
as follows: 7 cee og ps 
* * * An escapeway or outlet through an adjoining mine shall be regarded asa ~ 
eee compliance with this requirement if kept at all times in proper condition 
‘IOF use. : 
It ig not. considered the best practice to provide an escapeway 
_ through an adjoining mine that is active and employs 10 or more men, 
as an explosion or fire in one mine endangers the safety of the lives of 
the men in the other. Afar better plan is to have separate exits for 
separate mines.- However, where coal measures are so complicated 
as in some of the Alaskan coal fields, conditions may arise under 
which a second exit through an adjoining active mine is the best 
arrangement that can be provided promptly; but such an escapeway 
should have, emergency doors and “‘explosion barriers”? so that a . 
fire or explosion in either mine may not endanger the lives of men in. 
the other. 7 | | _ 7 ae ; 


ARTICLE 6, SECTION 11. 


NO BUILDING OF INFLAMMABLE MATERIAL TO. BE CONSTRUCTED 
| | WITHIN 75 FEET OF ANY MINE. | 


This section provides that the lessee— _ 
shall not construct or maintain any structure of inflammable material within 75 feet 
of any mine opening; nor within said distance permit any structure of noninflammable 
material to be connected to any other structure by means of any structure or erection 
of inflammable material, or to be connected to any structure beyond said distance 
which shall be constructed of inflammable material, except as follows, that is to say: 

(a) An open-timber framework, or head frame of timber may be constructed over 


a shaft, slope, or incline. 3 bea oy | , 
(b) The posts, studs, and rafters of any such structure may be of wood if the coverin 

or lining is made of noninflammable material, but under no circumstances shall ed 

flooring be used, except in tipple and trestle structures. eae | 


Under these terms surface buildings that by burning may carry fire 
into the mine with disastrous results are not permitted. ‘The engine 
house and other buildings should have a floor of concrete, cement, or 

acked dirt. Under the stated provisions the main timbers of a - 
head frame, or the posts, studs, and rafters of a covered passage may 
be of weod, but either the framework must be left open or the cover 
or lining musi be of noninflammable material, such as galvanized or 
painted corrugated iron or steel, or cement or plaster based on wire 
mesh. It is much better practice to fireproof even the frames, if of | 
— wood, with a coating of cement or plaster on a reinforcement of wire 
imesh, or, better still, to make these members of steel. | 


ARTICLE 6, SECTION 12. 


MAIN INTAKE AND RETURN AIRWAYS TO BE SEPARATED BY’NOT LESS 
: | THAN 50 FEET OF NATURAL STRATA. 
This section provides that the lessee—_ | | 
except in a prospect opening, shall separate the main intake and returm airwaysand 
all workings parallel to such airways by not less than 50 feet ofstrata, = 9 . 


Pillars of such size between the main intake and return airways are — 
‘provided in ordinary mine layouts, and in many parts of the United 
States the main pillars are made thicker or wider than 50 feet. 
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‘Tho provision” insures an ade uate separating pillar beta the 
adjacent parallel entries and thus lessens the hazard from falls of 
| roof and j increases ‘the protection in case of explosion or fire. 


a ARTICLE 6, SECTION 18. 
heen NOT TO BE PLACED IN DIRECT LINE WITH cad MINE ae 


This section treats of a + ventilating fan and among other things | 
: provides that— 


_ * % * the lessee shall not set same in line with the axis of any mine opening but | 
shall place same at a distance of not less than fifteen feet from the projection of the 
nearest side of such opening, and shall provide explosion doors of the full area of | 
the airshaft or airway, in direct line with any and all such mine openings in order — 
to protect said fan or  ouhgs mechanical means of air ooo in case > of a mine 
explosion * *— 7 


At many coal mines fans set in line with the main entrance ee | 
been demolished by the blast. of an explosion, damaged beyond the 
_ possibility of repair, or so badly damaged as to cause serious delay. 
Offsetting the fan protects it and permits prompt renewal of the 
ventilating currents, so that | men. sy, be rescued who otherwise 
would be ees , 


| Eprrorra Nore. 


In the printed eoenin containing the. foregoing copulntions 
there appears, in addition, information on the occurrence and quality 
of Alaska coal deposits ; ‘the geologic distribution and composition 
thereof; a list of government publications relating to Alaska coal 
fields; a description of the Bering River and Matanuska coal fields _ 
with retoranee to geography, accessibility, climate, transportation 
and formation; a description of the leasing units with area thereof, 
accompanied by maps or diagrams; and method of developing coal 7 
mines in. said aoe ae 


150° DECISIONS RELATING TO THE PUBLIC LANDS, . e (vob. 


COAL 1 LAND LEASES IN THE. TERRITORY OF ALASKA. 
Ce 


| Dararrwnn OF THE Tnerentén, 
GENERAL Lanp OFFIcE, ~ 
Washington, June 13, 1916. 
Notice is hereby given that section 3 of the General Regulations 
issued May 18, 1916 [45 L. D. , 113], under the Coal Leasing Act of 
October. 20, 1914 (38 Stat. TAL). § is hereby modified and the period 
of time for filing. applications under said act extended from June 30 
: to August 1, 1916. 7 
| Respectéully, 
| | Cray Tatiman, 
— Commissioner. 
_ Approved:- — | . 
Franz K. Lane. 


FRANK BARNES, 
Decided May 20, 1916. 


ENLARGED LomnsTEap—SxEction: 6—AREA OF Cunrrvation. 
~The provision in the act of June 6, 1912, requiring “double the area” of 


cultivation in the case of entries under section 6 of the enlarged homestead - 


act, contemplates double the pr oportional ‘part or fraction required to be 

; cultivated in the case of other entries—that is, not less than one eighth 
of the area during the second year of the and and not less than one 
fourth : thereafter. | 


SwrENEY, Assistant Secretary : 
_ January 31, 1916 [unreported], the Denattuient affirmed decision 
of the Comm saoas of the General Land Office holding for cancel- 
lation and rejecting final proof‘on Frank Barnes’s homestead entry 
for W. 4, Sec. 11, T. 34S., R. 24 B., S. L. M., Salt Lake City, Utah, on. 
the ground of insufficient cultivation. 
This entry was made under section 6 of the act of February 19, 
1909 (35 Stat., 639), for 320 acres. The final proof-showed cultiva. 
tion of less tian 80 acres. The Commissioner held: 7 
When the law states that. during the second year of the die at. least one- 
eighth of the area of the entry must be cultivated it does not mean that a less 
amount. of the land, if cultivated during that period, would meet the require- © 
"ment of the law; and likewise the law’s requirement that at least one-fourth 


of the area of the entry must be cultivated during the third, fourth and fifth’ 
years, and until the submission of proof, means what it says. 


The act of June 6, 1912 (37 Stat., 193), amending sections 2291 
and 2297, Revised Statutes, among shen things, provided: _ 


That the entryman shall, in order to comply with the requirements of culti- 
vation herein provided for, cultivate not less than one-sixteenth of the area 
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¢ of his entry, beginning with the second year of the entry, and not less than 2 


” one- eighth, beginning with the third year of the entry, and until.final proof, 


. except that in the case of entries under section six of the enlarged-homestead 


7 law double the area of cultivation herein provided shall be required. 


In homesteads other than under section 6 of the enlar ged homestead 
act cultivation of. one-sixteenth,and one-eighth of the area only 1s 
required in the second and third years, but on entries “under sec- 


- tion six of the enlarged homestead law double the area” is required. on 


To give this ° provision effect “area” must be understood as meaning 
: proportional part or fraction. While this is an unusual sense to be_ 
given to the word, it is necessary to so interpret it, as otherwise the 


- provision is mere surplusage, for one-sixteenth and one-eighth of 


_ the enlarged homestead of 320 acres is necessarily double the area 
of an ordinary homestead of 160 acres. Giving the word “area” 
this sense also makes the act of June 6, 1912, supra, harmonious with — 
that of February 11, 1913 (37 Stat., , 666). The latter act amended 
section 4 of the enlarged homestead law to require cultivation of like | 

proportions of entries thereunder, reducing the required cultivation 
- to one-sixteenth and one-eighth the second and third years and con- 
tinuously to final proof, thus requiring but 40 acres cultivated the. 
third year on entries under section 4. This interpretation of “ double 
the area” in the act of June 6, 1912, supra, requires cultivation of 
80 acres on homesteads under section 6. This preserves the relative 
proportions of cultivation required by the original enlarged home- | 
stead act between entries under section 4 on which residence is - 
required and. under section 6 where it is not. The conclusion that 
the law had not been complied with because 80 acres (one fourth) 
had not been cultivated was correct. —_ 

Department decision herein of January 31, 1916, is revoked and 
recalled and this decision will take its place. ‘As a correct conclusion 
was reached by the Commissioner, his decision i is affirmed. 


"MODIFICATION OF COAL LAND WITHDRAWALS, 
| Exzcurive Orpmr. 1. 


| DEPARTMENT c OF THE zs Inventor, 
MN Mar ay 20, 1916. 
Mx 1 oe Mr. ——s 


Under several acts of ere erntne ‘pubic ere to aa in the a 


‘construction of railroads, lands conemune eePonts of coal and iron 
_. passed to the grantees. — | 
_ ° Ina case involving such a grant to the Noctis Pacific Railroad 

Company, I have found, under the law. and the a aa 





-1 See Administrative Ordar, p. 152. 
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practice and construction of this Department, that the company is 
entitled to select as indemnity for losses, lands containing coal. Some 
of these lands, however, have been withdrawn pending classification . 
as to their coal-or noncoal character by various Executive orders, the 
purpose of the classification being, of course, to advise this Depart- 
ment as to the true character of the land in ad of their proper dis- 
- position, as well as to fix a value on the coal deposits, if any there be, 
-— subject to sale under the coal-land laws. | 

However, as above stated, lands granted to the company by Goi | 
gress balou to it, whether they contain coal or iron, or not, and 
should be patented, not only because the company is entitled hereta. 
but to the end that the lands may become subject to taxation by the 
States in which they are situated. J | 

~The terms of said orders of withdrawal are such that I do not feel | 
warranted in issuing these patents. without a modification thereof, 
and I therefore request that you authorize me to issue patents for | 
such land, if the selections be found otherwise regular, and that such 
authority be indicated by your opr of this communication. 

Mongaly oo 3 

| Perens K. LANE, 
The Pane | | 

The Wurrr Hovusz. 
Approved May 22, 1916: 

- Wooprow Witson, 

President. 


RAILROAD GRANT—INDEMNITY SELECTIONS—COAT LANDS. 
ADMINISTRATIVE ORDER. 


-DEpaRTMENT OF THE INTERIOR, 
7 Washington, May. 23, 1916. 
Cae the authority of the President’s order of May 22, 1916 
[45 L. D., 151], indemnity selections made under grants to roileoad 


companies for lands embraced in areas withdrawn for coal classifica- 


tion, under the act of June 25, 1910 (36 Stat., 847 ), will be received, 
~~ filed and: ees if in all other Tespetts regular. 
| | Franguin K, Lane, 


- NORTHERN PACIFIC RY. 00. 
Decided May 23, 1916. 


NorrHern Pactric INDEMNITY SELECTIONS—CoaL LANDS. 

Coal lands are subject to indemnity selection by the Nor thern Pacific Rail- 
‘way Company under the act of July 2, 1864, and the joint resolution of 
May 31, 1870, in lieu of nonmineral lands lost to the company’s grant. | 
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Lane, Seere tary: | | 

- The Northern Pacific Ralway ee has ree ancien ‘for | 
- rehearing in the matter of its selection et No. 97, filed August 18, . 
1911, at Great Falls, Montana, for the E. 4 SE. 4, Sec. 29, T. 18 N.. | 


‘R. 38 E. , M. M., which was ordered rejected by the Department's de- _ 


cision: of January 29, 1916 (not reported). 
_ The above tract is located within the second indemnity limits of 3 
the grant to the Northern Pacific Railway Company, as fixed by the _ 


act of July 2, 1864 (13 Stat., 365), and the joint resolution of May _ 


81,1870 (16. Stat., 878).. This township was withdrawn October 18, 


es 1906, from filing or entry under the coal land laws, and from all entry a 


November 7, 1906, the withdrawals being modified to apply to coal . | 


entries sly: December 17, 1906. The entire township was classified — 
as coal land at. the minimum price, June 12, 1907, it being reclassified 
and restored to entry as coal land Reprusee 4, 1911, the SE.3 SE. 4 | 
being returned at $80 per acre and the NE. 4 SE. 1 at $75. per acre. 
In its decision of January 29, 1916, the Depaaent affirmed the 
decision of the Commissioner aie May. 24, 1915, holding in effect 
that the Northern Pacific Railway Company was not entitled to make 
indemnity selections based upon a. monmmers! base for lands classi- 
fied as coal. 

The grant to the Northern Pacific ailvoad Cease the prede- 


- . cessor in interest of the Northern Pacific Railway Company, was 


‘ made by the act of July 2, 1864 (18 Stat., 365). Section 3 provided. 

that certain alternate odd cect ons not ineral in character should be ia 
granted to the company. It further pr ‘ovided : 7 | 

| Whenever, prior to said time, any of said sections or parts of sections shall 

have been granted, sold, reserved, occupied by homestead settlers, or preempted, 

or otherwise disposed of, other lands shall be selected by said company in lieu 
thereof, under the direction of the Secretary of the Interior, in alternate sec- 


tions, and designated by odd numbers, not more-than ten miles beyond the limits © ; 


of said alternate sections. .... Provided, further, That all mineral lands be, 
and the same are hereby, excluded from the operations of this act, and in lieu 
- thereof a. like quantity of unoccupied and unappropriated agricultural lands, 
in. odd numbered sections, nearest to the line of said road may be selected as | 
above provided: And provided, further, That the. word. « ‘mineral, - when it . 
occurs in this act, shall not be held to. include iron or coal. , 


_ The joint: resolution of May 31, 1870, extended the deniity limits - 
for 10 miles beyond the limits prescribed | in the act of 1864, the com- 


| pany to take the same character of land : as described i in the original - 


grant. | 
—. Under the terms es section 3 of the act of J uly 2, 1864, it is ‘lear 
that the railroad company took coal and iron lands within its pri-_ 

mary or grant limits. It could not base an indemnity selection upon 
_ the claim that the land was coal or iron in character, for the reason 
ihat. such lands were not lost to it as part of its grant. The part of 
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a 


the section guthorizing iasane lectcns simply iatael that “other — 
lands” should be selected by the Company in lieu of those lost. ‘The 
other lands necessarily were to be of the same character as those con- | 

tained within the grant or primary limits, and as such fall within the 
proviso that all mineral lands were excluded from the operation of the 
grant, the word “ mineral,” however, not to be held to include iron or 
coal. It follows, therefore, that under the original grant, and as 


| extended by the joint resolution, the Northern Pacific Railway Com- _ 7 


pany is entitled to take coal lands under its indemnity selection. 

- The above construction of the statute is in harmony with its legis- 
lative construction, as reflected in various acts of Congress and also 
with the prior practice of the land department. The act of February 
26, 1895 (28 Stat., 683), authorizing the examination and classifica- 
| tion of lands as ie certain land districts in. Montana and Idaho, 

“ within the land grant and indemnity land grant limits of the North- 
ern Pacific Railway Company,” as defined in its granting acts, pro- 
vided in section 3 that lands classified as mineral should be opened to 

exploration, location and purchase under the provisions of the mining 
laws. Section 3 then further provided: : 

‘That the. ‘word “miner al” where it occurs in ‘this act, shall not - held to 
include iron or coal. | 

This act is a legislative recognition that in the slasiieiiien of 

lands within the indemnity limits, neither iron or coal should be con- | 
- sidered as fixing a mineral character upon the land. The position of 
Congress has been emphasized, by its action in the Sundry Civil Act 
of June 25, 1910 (36 Stat., 708, 789), appropriating the sum of 
$30,000 to complete the sain akon and classification of lands, as 
provided i in the act of February 26, 1895, supra. Similar appropria- 
tions have since that time been made (See 36 Stat., 1807; 37 Stat. 
—-609; 88 Stat., 272,.571, 1148). 
In Northern Pacific Railway Company (39 L. Dp. 314), decided | 
_ October 24, 1910, it was distinctly stated that it had-been the uniform — 
rule of administration in the General Land Office that coal lands 
might be selected by the Northern Pacific Railway Company in lieu 
of nonmineral losses. Secretary aes there further said, at 
page 315: : a es 
In this connection, however, it may not be improper tai say that the ordinary, _ 
- or general, indemnity privilege accorded by said act is to cover losses of lands 
- which “shall have been granted, sold, reserved, occupied by homesteaders, or 
preempted, or otherwise disposed of,” at the date of the definite location of the 


road, and is confined to “other lands,” designated by odd numbers, and within 
“certain defined limits. This privilege is a very different one from that accorded 


on account ‘of mineral losses, which, as has been seen, is in terms limited to. | 


“agricultural lands,” admitting that, as coal lands in place pass under the grant- — 


ing clause of the act, it is reasonable to assume that it ‘was intended to confer - 


: upon the company the right to select coal lands as “other lands” under the indem- | | 


/ 
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nity privilege, it by no means follows that such lands are “soricultural lands,” 


. subject to selection on account of mineral losses. Indeed, it would seem that, 
if Congress had intended to make the indemnity privilege on. account of mineral : 


losses the same as for other losses, there was no necessity for a separate pro- — 


vision excepting mineral jands from the grant, and ere Drove eo: for gor 
‘demnity privilege on account of such losses. 


In the Department’ s instructions of July 23, 1910 (39 1 L. D. ., 111), . 


under the operation of the act of June 25, 1910, supra, to complete 
the Northern Pacific classification, it was distinctly stated, at page — 
118, that the word eee should not be held to include coal or 
iron. : 
From a construction of the sae wal act discie ieee and its 
subsequent adjudication by this Department and the later legislation — 
of Congress, it is clear that the Northern Pacific Railroad Company 
may select coal lands within its indemnity limits where a nonmineral © 
base is offered. The lands here involved have been classified as coal 
and restored to entry and the indemnity selection was, accordingly, 
properly filed. 

The Department’s. prior neaaen of J anuary 29, 1916, 1s ‘accord- 
ingly vacated and recalled, the decision of the Cominissioner is re- 
versed, and the selection will be approved, | in the absence of other 
objection. ae | | 


NORTHERN PACIFIC RY. CO. 
" Decided May 23, 1916. | , | 
Nortuern Pactric Inpemniry—Coat Lanp—Acr oF Marcx 8, 1909. 
The act of July 2, 1864, and the joint resolution of May 31, 1870, making. a- 
grant to the Northern Pacific Railroad Company, are in no wise amended 
or modified by. the act of March 38, 1909, providing for the issuance of 


restricted patent to agricultural nye of lands subsequently classified, 4 
claimed, or reported as valuable for coal. 


LANE, Secretary: _ | 
| The ‘Northern Pacific Railway. Gen has filed a motion for 


- ~ rehearing in the matter of its selection list No. 37 6, filed November 


- 10, 1909, at Miles City, Montana, for the S. 4 NW. 4, Sec. 35, T. 2. S., | 
OR BL B., M. M., within the second idence limits, ner the act 
of July 9, 1864 (13 Stat., 365), and the joint resolution of May 31, _ 

1870 (16 ‘Stat., 878), in which the Department, by its decision of 


_) anuary 29, 1916. (not reported), held that the company should | | 


 -recelve the surface patent provided for in the act of March 3, 1909 
(35 Stat., 844). | 
‘The above lands were e withdrawn from coal entry by the jeceeaey 


of the Interior April 20, 1910, and are included in coal land with- 
drawal Montana No. 1, made by executive order of July 9, 1910, but o- 


a have not yet been dassfied. 
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a In the easion now eae review the Department held that the | 

original grant to the railroad company had been modified by the | 
act of March 3, 1909, supra, and that the railroad company could 
receive only a pace: patent. - ; 

‘By the Department’s decision upon. motion for rehearse in the 
case of Northern Pacific Railway Company, Great Falls 023024 
(45 L. D., 152), it has been held that the Northern Pacific ‘Railway 
Company may make indemnity selection, based anon a nonmineral 
loss, of coallands.. 

“Beotion 20 of the act of July 0, 1864, supra, ere as follows: 
‘That the better to accomplish the object of this act, namely, to promote 


the public intcrest and welfare by the construction of said railroad and. tele- 
graph line, and keeping the same in working order, and to secure to the 


a government at all times (but. particularly in time of war). the use and benefits 


of the same for postal,. military, and other purposes, Congress may, at any 
time; having due regard for the rights of said- Northern Pacific Railroad 
Company, add to, alter, amend, or repeal this act. 

In its decision of January 29, 1916, the Department held that; 
under the above provision, Congress had retained the right to modify | 
the grant to the Northern Pacific Railroad Company, and that even 
in the absence of such a provision Congress would still have | 
that right, which had been exercised in the passage of the act of 
March 3, 1909. 
 Itis not here necessary to determine as to the sctent of the power | 
of Congress of modifying or amending the grant made to the 
Northern Pacific Railroad Company. The real question presented 
- ig as to whether the act. of March 38, 1909, in any way amended or 
modified the granting acts to the Northern Pacific Railroad Com- 
pany. of July 2, 1864, and May 31, 1870. 

‘The act of March 3, 1909, anthorized any person who has in ood 


faith located, selected or entered: under the land laws of the United 


‘States, any lands which mubscquently: are classified, granted or. 


reported as being valuable for coal, to receive a. patent reserving 


the coal deposits to the United States. It is well known that this 
act was a remedial one, passed for the benefit of numerous good- _ 
faith entrymen, etc. “s oe had taken up land without. knowledge a 
of its coal character and who, under the then-existing laws, upon 
proof of such coal character, would necessarily lose their claims. 
It was for the relief of such parties that the act was passed. At 
the. very time of its enactment, however, both Congress and the 
land department recognized the fact that the Northern Pacific Rail-_ 
road Company could make indemnity selections of coal land. | 

The act of March 3, 1909, was general] in character and can not 
be construed as indicating the purpose of Congress to modify or 


alter a oon made by former 5 acts. The act of March 3, 1909, oO 
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. has no operation upon Northern Pacific indemnity selections, since 

the railroad company has a right to make such selection, whether 
the land is coal in character or not. | 

~ The previous decision of the Department is, aceordingly, vacated — 

and recalled, the Commissioner’s decision reversed, and the selection - 

will be approved, in the absence of other objection, as directed in 

the administrative order of even date herewith ae L. D. a) | 


| ‘SANTA FE PACIFIC R R. co. 
_ | Decided May 23, 1916. 


. Wirronswn | OR CLassrvrep Coat Lanps—Forest Liev SExEcrioN. | 
There is no provision of law authorizing forest lieu selection, under the act — 
of June 4, 1897, of lands which have been withdr awn or classified as coal. , 
Sweeney, Assistant Secretary: eo | 

- This is an appeal by Inez F. Palmer, attorney in fay for the 
Santa Fe Pacific Railroad Company, from a decision of the Com- 
missioner of the General Land Office dated June 29, 1915, rejecting 
forest lieu selection 018776 made under the exchange Se of 
the act of June 4, 1897 (30 Stat., 36), for the NW. 4 SE. 4, Sec. 33, 
1 26.N., R. 56 E., M. M., Glasgow land district, Montana. 

The lands in question ‘were’ withdrawn as coal lands June 9, 1910. 
September 19, 1912, the land was covered by Northern Pach Rail-.. 
way selection 018391 , which appears to be still pending. On Novem- 
ber 18, 1912, the Santa Fe Pacific Railroad Company, by its attorney. 
in fact, Tees F. Palmer, filed forest lieu selection 018776. 

In the decision complained of, the Commissioner rejected the for- | 
est lieu selection for conflict with the prior selection of the Northern q 
Pacific Railway Company and for the further reason that: there is 
no provision of law for the allowance of forest lieu selections upon 
lands withdrawn as coal lands. | 

— The act of June 22; 1910. (36 Stat.. , 583), provides ‘hat lands qhich 
have been withdrawn or classified as coal lands shall be subject to 
surface appropriation under. the homestead - laws, the desert land 


law, by selection under the Carey Act, and to ‘withdrawal under 


the Reclamation Act, and the act of April 30, 1912 (87 Stat., 105), 


7 provides that. such iis shall be subject to an taee appropriation ~ - 


by State selections and under the act providing for the sale of isolated 
“tracts. There is no provision of law, however, for the appropr iation — 
of lands withdrawn. as-coal lands andy the exchange provision . of 
the act, of J une 4,. 1897, (SUPTa. 

“The decision appealed from is accordingly affirmed. 
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INTERNATIONAL ASBESTOS MILLS AND POWER 60. ET AL, 
Decided May 25, 1916. 


Conrricrine MINERAL AP PLICATIONS—ADVERSE PROCEEDINGS. 
A senior applicant for patent under the mining laws does not by the filing 
-. of an adverse claim against a conflicting junior application, and the insti- 
‘tution of suit thereon, abandon or forfeit any rights under his senior appli- | 
cation; and the pendency of such adverse suit does not operate as a stay — 
- of proceedings in the land department on the Junior application pending ; 
determination of the suit. | 
ConFLicTINe APPLICATIONS UNDER THE Mrnine Laws. , | | 
An. area. included in a pending - ‘application under the mining laws can not 
properly be included ina subsequent mineral eppliceden 


Swzeney, Assistant Secretary: 

This is an appeal by the Triceuational one Mills and Power 
Company and the Northwestern Asbestos Mills Company from the 
decision of the Commissioner of the General Land Office of July 17, 
1915, conditionally holding for rejection their application 07329 foe 
patent under the auning laws to the Bedford No. 4 oil placer, em- . 


. bracing the SW. 3, Sec. 6, T. 39 N., R..78 W., 6th P. M., Douglas, 


_ Wyoming, for conflict with prior mineral application 06022 for the 
Frederick placer. 

It appears from the necoud before ‘tie Department that. on : May 11, 
1912, William G. Henshaw, O. H. Shoup, the Midwest Oil Company; 
and five other persons filed application 06022 for patent to the said 
_ Frederick placer, embracing lots 6 and 7 and the E. 4 SW. 4 (frac- 
tional SW. 4) of said Sec. 6; that claim purports to have been located 
February 22, 1910, and the area included therein is alleged to be valu- 
able on account of petroleum deposits. Notice of this application was 
contemporaneously published and posted for a period of 60 days, com- 
mencing May 15, 1912, and proof of such publication and posting was 
filed in the leeal office July 25, 1912. No adverse claim was filed 
_ during said period of publication. oe | 
April 17, 1914, the appellants filed application 07329 4 for patent 


to the ‘Bedford Nos. 1, 2, and 4 placer pane claims, each for 160 . 


acres, the latter including the said SW. 4, Sec. 6. Said claim pur- 
ports to have been located J anuary 10, 1906, and it is alleged that 
the area included therein is valuable for oil. Notice of the applica- 
-tion.is shown to have been posted on the claim April 2, 1914, and 
publication of the notice was made for a period of 60. days, com- | 
mencing May 5, 1914. - 
During the period of casio of the issieition last named — 
-and on June 30, 1914, the F itzhugh Oil Company and the said Mid- 
west Oil Company cae QO. H. Shoup, then the record claimants of 
the Frederick placer, filed an adverse claim against the application — 
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of. andi in so , far as it included the Bedford No. 4 alae! Tt 


also appears that suit was commenced in support of said adverse 
— claim July 24, 1914, in the United States district court for the district . 


of Wyoming; that answer to the complaint was filed by the Bedford — : 


Nod sninants: and. that the matter was on June 12, 1915, cat Issue . ae | 
_before sald Sits } - 


Upon considering appellants’ application, the eouciionee ii 


~ decision of March 27, 1915, held that the local officers erroneously 


accepted and issued notice on said application as to the Bedford 
No. 4 claim, because of the pendency of the prior Frederick applica- 
_ tion, and eoquired the Bedford No. 4. claimants to show cause why 
— the application should not, to the extent of that claim, be rejected on» 


account of conflict with the Frederick application. The Bedford  — 


No. 4 claimants responded, setting up the following as reasons why 


_. their application should not be. rejected: (1) Because the Frederick 


claimants were, at the date of the Bedford No. 4 application, guilty 
of laches in the completion of their application; (2) that the Bedford 
No. 4 application was accepted and notice thereof permitted to go to 
publication, -posting and. proof; (3) that adverse claim was filed 
against the Bedford No. 4 application by the opposing claimants and 
suit instituted thereon and ‘that all rights, as between the contending 
parties, can be better determined in that suit; (4) that the Frederick 
application was er roneously accepted. by the ioeal officers, because on 


September 27, 1909, and prior to the date of the Frederick location, — 


as well as the date a the application, the land had been withdrawn 
from occupation and entry and hence was not subject to appropria-. 
tion: by the Frederick claimants; (5) thatthe certificate of location — 
of the Bedford No. 4 claim was dated and filed long prior to said 
withdrawal; and (6) thatthe Frederick claimants forfeited all rights — 
under their prior application by the filing of said adverse claim and 
the institution of suit thereon. | 


‘Appellants therefore prayed that the Frederick iaplicalinns be e 
rejected and canceled of record and that all proceedings on the Bed- — 


ford No. ad application be stayed pending final determination. of the: | 

suit: . 
The Canoe: by the decicica here appealed Rani Head that 
~ the allegation of want of diligence on the part of the Frederick 


- claimants was not well grounded; that the filing of the adverse claim 


and the institution of suit thereon by the Frederick claimants did 


not work a forfeiture or abandonment of any rights they had under. - 


their: application ; that the Bedford No. 4 claimants and junior 
- applicants hayng failed to take appropriate and timely steps to 


protect themselves against the senior application, can not now be 
allowed to avail themselves of the suit instituted by the senior — 


applicants as a ground for stay of proceedings in the land depart- 


qa 
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‘ment; id that the adverse claim and suit filed and fnateuted ie ie — 


senior applicants is not such an adverse claim and suit as is con- 
templated by section 2326, Revised Statutes, and therefore does not. 
of itself operate to stay proceedings. The showing was, therefore, 
declared to be insufficient and mineral application 07329 was held 
for rejection as to the Bedford No. 4— _ 
| unless, Within thirty days: from notice hereof, applicants anes pala ‘mineral 7 
application 07829 shall file proper application of contest, traversing and chal- © 
lenging what is shown by the record of mineral application 06022, with regard 
to posting and publication of a notice of application for patent. | 

Tt appears. that by departmental order of September oT, 1909, fal 
public lands in the township wherein the land here involved is situ- 
ated, were temporarily withdrawn from all forms of location, set- 
Hemant: selection, filing, entry,or disposal under the mineral or non- 
mineral public land laws, subject, however, to all locations and 
claims existing and valid on the date of the or der which locations 
and claims, it was-declared, might proceed to. entry in the usual 
- Thanner ities field investigation and examination. ‘By. Executive 
order of July 2, 1910, the said withdrawal of September 27, 1909, was 
ratified, sonfiemed and continued in full force and effect and subject 
to the provisions of the act of June 25, 1910 (86 Stat., 847), the 
lands described therein, including that here i in question, ict with- 
‘drawn. from settlement, location, gale or entry,, and reserved for 
classification. 
By section 2 of the act of June 25, 1910 (36 Stat., 847), as amended _ 
by the act of August 94,1912 (37 Stat., 497), it is Grover 

That all lands withdrawn under the provisions of this act Shall at all times 
be open to exploration, discovery, occupation, and purchase under the mining 
laws of the United States, so far as the same apply to metalliferous minerals: 
Provided, That the rights of any person who, at the date of any order of with- 
drawal heretofore or hereafter made, is a bona fide occupant or claimant of 
oil or gas bearing lands and who, at such date, is in the diligent prosecution of | 
- work leading to the discovery of oil or gas, shall not be affected or impaired | 
by such order so long as such occupant or claimant shall continue in diligent 
prosecution of said work: Provided further, That this act shall not be con- 


strued as a recognition, abridgment, or enlargement of any asserted rights or - 
claims initiated upon any oil or gas bearing lands after any withdrawal of — 


such lands made prior to June twenty-fifth, nineteen hundred and ten. | | 
-» While the Bedford No. 4 claim is asserted to have been located 

| Ja anuary 10, 1906, there is nothing in the record that even suggests 
that.at the date of the 1909 withdrawal, or in fact at any time, any 
work had been commenced, or if ‘commented, had been thereafter 
diligently prosecuted, by the Bedford No. 4 claimants, to a discovery 
of oil on said claim. Indeed, the appellants’ showing tends rather to 
negative the idea that an. actual discovery of oil or gas has been _ 
- made upon the area, inasmuch as appellants do not profess to have — 
done any work upon the claim prior to February 17, 1914 (a point. _ 
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of time ¢ over. 4 years. and 4 onthe subsequent to the date of the 1909 © eS 


_ withdrawal, and over 3 years and..7 months subsequent to the 1910 
- withdrawal), other than to sink at points. within the units of the 
_.three claims embraced in the.’ application a number of ‘ ‘ prospect | 
-. holes,” in “some” of which, it is asserted, there were shown “ signs 
of oil.” It seems almost superfluous to say that a showing of this 


es character could not be properly accepted as a basis for an applica- ae 


~ tion for: patent to the. ‘tract in qyestion in. 1. the face of said with- 
drawals. | : : | 
_ The fact that the Frederick claimants and senior applicants for 7 


“4 the land filed ‘an adverse claim. against appellants’ junior application cs 


and instituted suit thereon, does not, in the least, affect the jurisdic- 
-tion of the Department. to determine the validity. of the junior. ap- 
plication. The Department has repeatedly, and, it is believed, uni- 


formly, held that an area included ina. panies application, ‘for Pate 


patent. under the mining laws cannot properly be included in a” 
_ subsequent mineral application by another person. The Gunnison 
~ Crystal Mining Company (2 L. D., 722); Aspen Mountain Tunnel 


Lode No. 1 (26 L. D., 81) ; John McConaghy (29 L. D., 226); The | 


Wanda Gold: Mining Company v. The E. F. C. Mining: and Milling 


Company: (81 L. D., 140). 
This rule has its foundation, in on in the obvious possibility « of 7 


confusion and error that ment result from the accumulation of a 
‘number of mineral applications for the same ground. It is incor- 

porated in paragraph 44 of the mining regulations i in force at the. 
time the ape application was 1, Dresentad, which reads: as - 
follows: oa < . ue eo. 

- Before approving. for publication any ‘notice of an application for mineral 


: ans local officers will be particular to see that it includes no land which is 
embraced in al prior or. ‘pending application for patent or entry, or for any land *, 


_ embraced in. a railroad: selection, or for: which publication is pending or has | 
been made by any other claimants, and if, in their opinion, after investigation, Oo 


“it should appear that notice of a mineral application should not, for this or - 


eo 3 other reasons, be approved for publication, they should formally reject the. 


game, giving the reasons. therefor, and allow the applicant near days for BD 
‘ ‘peal to this office under the Rules of Practice. | 


“As to persons asserting claim to a tract sitecetunt to he dine 
sentation of mineral application therefor by another person or per-— 


| sons, the rule finds ample justification i in the provisions of sections rs 


9325 and 2326, Revised Statutes, wherein it is declared ‘that if no 
adverse claim is filed against a eineral application during the pre- 

_ -seribed period of posting and publication, it shall be assumed that. 
no adverse claim exists, and, all else being regular, that the applicant 


~ is entitled to a patent to the land; and that failure of an adverse. 7 


claimant to seasonably ‘institute. judicial ‘proceedings against an ap- 
48187" —VOL 45—16——11 


ws 


“162. - "DECISIONS RELATING TO THE PUBLIC LANDS. Evo. 


7 judgment, shall be a waiver of his adverse claim. 
‘In view of the foregoing it. must: be held that the Local officers 


claimants were entitled to whatever protection the failure of ap- 


| -pellants to file an adverse claim against the Frederick application | 
- afforded them. They were not required to adverse the junior ap- ~ 
oo plication and, hence, could not be regarded as having lost or for- 


feited any ‘Fights: to the land had: they failed to adverse it... The 


fact that they did file a so-called adverse claim against. the erro- 
neously allowed junior application and commence suit thereon, in ~ 
nowise’ affected. their rights. Morgan e¢ ai. v. Antlers-Park-Regent. 


Consolidated Mining Company (29 L. D., , 114); Owers v. Killoran 
et al. (Id., 160). For the same reason the mere fact that the so-called 
adverse claim was filed and suit thereon instituted, affords no legal 


basis for a stay of proceedings in the land oe aay on the junior 


application pending determination of the suit. 
Appellant cites The Wanda Gold Mining Gammpany: v. The E. F.C. 


Mining and Milling Company, supra, to support the contention that 


in any event the adverse suit instituted by the appellants against 
the Frederick claimants should be recognized as warranting-a stay 
of proceedings. It is true that in the case cited the Department 
directed that the so-called adverse suit instituted against a junior 


patent applicant, by one who had a prior pending mineral applica- 


tion for the same land, “be recognized as a stay of proceedings in 


the case until the said suit: shall have been finally determined.” In 


that. case, however, the land was, contrary to the facts her ein, unwith- 
drawn aad the junior application was irregular only to the extent 
‘that it included an area embraced in a senior application of record 


only in the local office, the said: application having been declared — 
finally rejected and canceled of record in the General Land Office - 


four. days prior to the presentation of the junior application, the 
publication of notice of which was not commenced until more than 
a month after the notice of the rejection of the senior application 
was. received at the local office. In the case at bar, however, the 


senior application was at the time of the presentation of the junior : a 
~application pending: of record, both in the, General Land Office and 


in the local office, and notice chereoe had sometime theretofore been 


_ published and posted. Moreover, the land involved in the present 
- case was not, so far as the record shows, subject to disposition under 


- the junior application. The case cited, ihevetonens 1s not in point. 


Under the circumstances disclosed, therefore. no valid reason exists 


| for a. sueponsicn of action on appellant’s oe Tt will, there- 


8 plitant: and: prosecute the same with eexsonable: diligence to final _ 


‘ were without authority to receive, or to authorize the publication. of 
notice of the appellant’s application. Moreover, the Frederick = 


aes 


a affirmed. — 


a - 
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“ foré, te adjudicated by the ind department noe dusandae ‘the! “ Pee, 
. - pendency. of the suit. The decision appealed from is accordingly a ae 


ESTHER. D. SMITH. as 
Decided May 26, 1916. 


- Souprers’ Dacrinivors Seiniiunn—nigiewered OF. Trace: oo | 

“The land department has no authority. to extend the statutory jartag’ ‘of six | 

7 months. from the filing of a soldiers’ declaratory statement within wc. 
to. make entry and settlement. : Ls 


-Ewrry. AND SETTLEMENT UNDER SOLDIERS’ Decmeiony STATEMENT. ‘ 
| By failing to make entry and. settlement within six months. from the filing 
of a soldiers’ declaratory statement the declarant loses all. Tights. there- — 
under and exhausts the right to file declaratory ‘statement; but where such 
failure is due to sickness or climatic conditions, the declarant. may be > 
permitted | to make homestead entry of the land after the expiration of 

. that period, in the absence. of any. intervening adverse claim, 


SWEENEY, Assistant Seeretar yt 7 

This is an appeal. by Esther D. Smith ‘from the decade of the 
Commissioner of the General Land Office of December 18, 1915, deny- 
ing. her application for extension of time beyond the six manthe | 
period allowed by sections 2304. and 2309, Revised Statutes, within 
_which to establish residence upon lot 4, Sec. 4, lots 1 and 2,and SW.4 . 
NE. 4, Sec. 5, T. 24.S., R. 65 W., SE. 4 SE. 4, Sec. 31,: SW. 4 SE. 4, — 
ands. 4 SW. 4 t Sec. 32, T. 23 S., R. 65 W., 6th P. M. “Puablo: Colo-. — 
rado, ncluded | in a ‘soldiers declaratory ea enienl filed by her as the 
widow of one William H. Smith, who is alleged to have served for a 
period of more than ninety days in the United States Navy during 
the war of the rebellion. | 
_ The said declaratory statement was. filed by ah. agent of Mrs. . 
Smith July 29, 1915. November 15, 1915, she forwarded to the local 
office, where it was received November 18, 1915, a communication . 
which reads as follows: — | 
7 As a widow’ of a Naval officer I filed a declarator y claim by an agent. if a 
_ homestead in your District August, 1915, intending to carry out provision of 
the contract. For the following reasons I ask an extension until spring. Owing 


_ ‘to a recent illness from which I am recovering it would not be advisable to — 
e make the journey to Pueblo and return during the severe, weather of Decem- 


_. ber Secondly, I do ‘not feel financially able at this time to make the trip-and 


pera home as I would be. ‘obliged to do on account of the season of the year. 
- T want’to remain and go on the claim when I file and thus save a trip . in 
‘Severe weather and the extra expense. — 7 — 
The Commissioner by the decision here appealed ie construing | 
said communication to be an application for “an Senor of time 7 
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: for one year a eight ‘months for beginning ieaalenee on a land: | 


; ee in addition. to-the six months allowed by law,” denied the same on. - 
a3 the ground that there is no ny for aroeme an extension, of. 
time in such cases: 


In her appeal, which is ‘ifornal: the. spobeant: eis fhak- it 
was: not her-intention to’ ask for. bas extension of time for one year. 
and eight months, but merely an “extension from January 29, 1916, 
to May 29, 1916, in which to appear in person, make ‘payment, and... 


- move on. the fund: ” and that she sought such extension under the — _ 


_ provisions of paragraph 35, departmental circular of J aay 92,1914 
(48: L. D., 1, 18). 
By section 2309 of the Revised. Statutes | it is provided that: 


‘Every soldier, sailor, marine, officer, or other person coming within the pro- . 
visions of section twenty-three. hundred and four, may, as well by an agent as 
in person, enter upon such homestead by. filing a declaratory statement, as in 
pr eemption cases; but such claimant in person shall within the time prescribed 
make his actual entry, commence settlement: and impr ovements on the game, 
and thereafter fulfill the requirements. of the law. 


The time prescribed for the making of entry and commencement - 
of settlement and improvements on. the land so filed upon is six 
months from date of filing. See section 2304, Revised Statutes. 

_. Paragraph 35 of departmental circular of J anuary 2, 1914, supra, 
upon which. Mrs. Smith bases her application. for an extension of 
time, reads.as follows: _ | | | 
Where, for climatic reasons, or on account of sickness, or other ahavoldable 
cause, residence cannot be established on the land within Six months arter the 

date of the entry, additional time, not exceeding six months, may: be allowed. 

This regulation is. based upon section 2297, Revised Statutes, as 
amended by the act of June 6, 1912 oe Stat., mr which reads as_ 
follows: _ — 
| If, at any time after the filing of the affidavit as iequived in section iene 
two hundred and ninety and before the expiration of the three years mentioned 
in. section twenty-two hundred and ninety-one, it is proved after due notice to 


the settler, to the satisfaction of the register of the land office that the person 
- having filed such. affidavit has failed to establish residence within six months 


after the date of entry, or abandoned the land for more than six months at any te 
time, then and in that event the land so entered shall revert to the Govern-- 


- ment: Provided, ‘That the three years’ period of residence herein fixed shall 
date from the time of establishing actual permanent residence upon the land: 
And provided further, That where there may be climatic reasons, sickness, or 
other unavoidable cause the Commissioner of. the General Land Office may, in 
his discretion, allow the settler twelve months from the date of filing in which . 
to: commence his residence on se land ‘under such rules and regulations as he | 
may prescribe. . 7 


The term “settler,” as used in the io proviso to-the section oe 
above quoted, manifestly has reference to a person who prior to seek- 


~ 
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5 a 


ing permission to. exercise ‘the privilege ae eied by ae. proviso, 


| had filed the affidavit prescribed by section 2290, Revised | Statutes, : 
and acquired the status of a homestead entryman.. Mrs. Smith did = - 


~. snot at the time of her application for an extension of time, nor, pO. Be 
far as anything to. the contrary is disclosed by the records and files ee 
of the General Land Office, does she now oceupy such a statu. On 


the other hand, she appears to be merely one who has. declared an 
7 ‘intention to claim and enter a certain tract under the homestead 


- laws. The. Commissioner’ of: the. General Land: Office is without 4 
os authority under said proviso, or under any other provision of the- 


homestead law, to grant: an extension of time beyond that prescribed - 


ea by section 2304, Revised Statutes, within which a declarant under — 


-. section 2804. and: 2309 may . make settlement upon. the tract described pe 
_ in the declaratory statement. The application, Sheretore, was for es 
this reason properly rejected. - : 

- The decision appealed. froin i is yaceordingly aliirmed® 

_ In this connection attention is directed to circular of. May if, 1878 
(3 Copp" S Land- Owner, 115), wherein. it 1s declared that. 
where a party who, “having ‘filed; in. person or by an agent, a Homestead.” 
Declaratory Statement upon. a tract of land, fails by reason of: sickness, mis- 
fortune, or any insurmountable. cause, to. make. a- ‘homestead entry. thereof. 


within six months from the date’ of said filing, such party will be held to have | 
exhausted his right to file a Declaratory Statement under the said act, but 


will be allowed. to make .a_ Direct Homestead Entry of the ir act SO. filed. upon, ot : 


if no valid adverse right thereto shall have intervened; or, in case such right 


has intervened, to enter. any’ other. tract ‘of. ‘the: public lands_ subject. to such 2 


| entry: Pr ovided, That such party. make. affidavit, before’ you, Or: either of. you, 
that it. Was his bona fide intention ‘at the- date: of. filing the. said Declaratory - i 


Statement to follow the same by a personal entry of the land therein described bee 
- within six. months from the date thereof ; that. he was prevented from so doing’ ~ 
by an’ insurmountable cause—stating the cause; and in case he Seeks to enter 
. a<tract other than. that filed on—which will only be ‘allowed when a. valid - ~ 


-. adverse | ‘right shall have attached to the tract so filed on—that he has not sold, 


~ partered, or in.any. way: whatever alienated for gain or profit his: right to file: : ae 
a Declaratory Statement under the said law, or his: ‘claim or right. under Sa foe ae 


my filing, or to the. land covered thereby. 


The claimant will be afforded an 1 opportunity, tf, re so dies, ook | 
make: a; showing under this circular and if the same be sufficient and = 


there be no adverse claim to the land, she will be permitted to make. ws 


| = homestead entry of the land if she ie not: already done so.. — 7 a aS | 


Poragraph 5 5 of circular of December 15, 1882, 1 L. “Ds i> 
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| MeGLYNN Vv. - OREGON AND CALIFORNIA R. R. CO. 
. “Instructions, May 29, 1916. | TA 


_ “son x TO Vacate Pigmnae OF Marc 2, 1896: | ee 
ey ee Where the. patent issued upon a railroad indemnity selection erroneously. ao 
includes a tract not. embraced. in that selection, but. embraced in. another a. 


indemnity selection by the saine company, then pending but subsequently ce 


ane rejected, the patent as to that tract is voidable and not void, and. suit to. i 


‘vacate. and annul the patent. as to said ‘tract must be brought within the - 
: period fixed by the act of March 2, See - say Ceres 


| Swanzey, Assistant Secretary: 


Your [Commissioner of the a Taad Office] 1 ‘lett sf March’ - 


99, 1916, recommending that the Attorney- General. be requested to 

ages - institute suit against the Oregon and California Railroad ee ao 

. for the recovery of the SW. 4 SE. 4, See. 8, T::18 S., R: 7 W., “W. M.,. 

Roseburg, Oregon, land district; which was erroneously anchided | in | 

_ patent to said company, under date of March & 35 1893, has eos \ duly ° 
received. uF 


This land 1s ie the ian Gy aoe noe the grat to a 


“railroad company, by act of July 25, 1866. (14 Stat., 239); and: it 


appears from your letter that the company applied to select the 


? ‘same, together with other land, in 1886, and the action of the local. | 


officers in rejecting the application was affirmed by the Commissioner 


of the General Land Office, February. 20, 1895, and the. case. closed 
~ December 18, 1895. - 


While this. eae ‘wad eending’ pean ed nn thet company 


ae ‘upon. another. selection by it, -which patent erroneously included the | 
land in question. | Thomas RF. McGlynn made homestead entry for 


ee this land March 18, “1909, and by departmental decision ‘of. August 


“18, 1918,- the. action of your office-in rejecting the offer. of base by 
ts the railroad: company for indemnity selection: of the: land, and. per- 
ie  mitting: the. homestead » entry | of McGlynn to remain intact, was 

_. affirmed, | It is suggested by you that the United States is obligated _ 
— ee tg: “McGlynn to endeavor: to clear the. record. of the company’s title  —s 
“to the land; and.it is for this purpose that it is recommended that. 7 
the Attorney: General be reed to institute suit os the. com- o ia 


pany.” 


“That suits by the United States to vacate cand annul any ‘patent to Annas’ 


- heretofore erroneously issued under a railroad or wagon ‘road. grant shall - 7 
— only be brought within five years from the ‘passage of: this act, and suits to — 
; vacate and annul patents hereafter issued shall only be brought within six in 


years after the date of the issuance of such patent. 


If the patent to the company, in so far as the same freludsd: 1 the ; | < 
ae jan in question, 1s voidable, and not absolutely void, there. is now: * | 
doubt that the proposed action is barred by this act. ‘The ——— ; 


eos he? ‘qissticn arises Paha the propoasd's action i is barred by ¢ the : - 
- act of March 2, 1896 (29 Stat., 42), which provides: - Ps 
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F : tion of ne land sparen was a by an iliseah to select’ | 
this land, and the same being within the indemnity limits of the =. 
grant to said company, full ‘authority existed for the conveyance eer 


thereof by this Department. The. presumption is that all necessary — 


preliminary steps to the issuance of the patent were duly taken, = 


In 32 Cye., 1032, it is said: 


a Under the rule. that public officers. are presuried to do their auiy,, ‘the pre- : 
. sumption is. that all, necessary preliminary ‘steps to the issuance of a patent aa 


_ have been taken, and that the > patent 1 was ‘regularly, issued and. ds valid: and) 


= : passes the legal title. 


On page 1038 of the same ines is . the following : 


A patent to. land, the disposition of ‘which the land ‘department. has juris- es a 
diction, is ‘both. the judgment- of the ‘Department as a quasi-judicial: tribunal o on 
| and . a conveyance of the legal title’ to the land, and hence. is conclusive in. oe 7 

court. of: law, and as against all. persons whose’ rights did not. commence 


previous to its emanation, as. to the land thereby conveyed, ‘the qualifications _ 
of the. ‘person. to. whom the patent was issued, the ‘title ofthe. patentee, and . 
his performance of. the conditions required by. the act. of t Congress: t under: which | 
the. patent was: issued. cea eaten : ; 


In the’ case. of Smelting Co. v. Kemp (08 U. 8, 05 1,8 the ; Re oe 


court said: 


The ee Snipo ena: recotd | of the patent : are the Gna ace of aie, officers: 
of the Government for the transfer. of its” title, - ‘and,. as. they can be lawfully 
_ per formed . only. after certain steps have been taken, that instrument, duly . 
signed, couhtersigned and sealed, not. merely © oper ates. to. pass" the title, but | 


is In the nature of an official declaration by: that branch: of the Government to -—° 


which the alienation of the public lands, under the law, is. intrusted). that all 
. the requirements preliminary to: its issue have. been. complied Ww ith: 


In the early case of Hoofnagle V. - Anderson.. CT Wheaton, 248), ~ 


- the Supreme Court of yal are — speaking ee Chi ef 


ao ustice Marshall, said: 


Tt is ‘not doubted - that: a. patent: appropriates land. ee defects in’ the: a | 


: a. liminary steps, which are. required by. law, are- cured. by. the patent. ‘It. is al. | 


_. title from its date-and has always. been held conclusive against all those, ‘whose | wg | 


rights do not commence previous to. its emanation. . 


In the case of Germania Tron; Co. Z U. 8. (651 U. 8, 87), the i. 


court ‘sald: | | 
By inadvertence and mistake a patent in nig ease has. been ‘eed and. the. 


. ie effect of such: patent is to transfer the regular title and remove’ fromthe juris- 


| diction of the land. department the ae into and consideration of such dis- 


ae ‘puted questions of fact. 


The Supreme Court SE the: United Sites: in. ene case of Burke. vw 


» goatharn Pacific R. R. Co. (234 U. 8., 669), answered. certain in- ae 


: quiries. certified to it by the Cireuit Court of Appeals,.o one. of ce - ag 


| inquiries was as follows: 


Does a patent. to a ‘railroad company under. a eat which excludes mineral. 


vine, as in - the present ing? but. which is issued without any investigation on ss 
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the part of the officials of the qaad department or of. the Desai tment of the te 


¢ terior as to the quality of the land, whether agricultural or mineral, and with-: 


‘out hearing upon or determination of the quality of the lands, operate to convey. | 


. Jands which are thereafter. ascertained to be mineral? ; 


The. Supreme. Court answered this question as followa 


| A patent issued under such circumstances is irregularly issued, indoantealy: 
- SO, but as it is the act of a regularly constituted tribunal and is done within its, _ 

se jurisdiction, ‘it is not void, and therefore passes the title (Noble v. Union River _ 

Logging Railroad, 147 U. §., 165, 174-175), subject to the right of the Govern- » 


- ment to attack the patent by a direct suit for its annulment if the land was ~ oa 


| known to be mineral when the patent issued. Mchavene 0. Ue Si 07. U. 8. 


te 526) ; (Western Pacific R. R.-v. 108 U. 8, 510). 
| From the foregoing, it will be seen that the legal title 1 to the iad _ 


E este in the railroad company upon the issuance of the patent, and 


4 a the same is therefore voidable, and not absolutely void. It follows 
- that the action proposed by you is barred by the act of March 2, 1896, ee a 
= supra, and no useful Purpose would be served by oo institution. of an 


oO such action, ee ae 


oe mae : | McLAUGHLIN v. STEINBERGER. 


- Decided May 29, 1916. 


tees 2 Pracrice—Conrest—Morion FOR ContINUANcE. 


A motion for continuance in a. contest proceeding, based on an: allegation of 
inability to procure the attendance of witnesses at the time: and. place set 
for hearing, should set. out in substance the matter: which it is expected. 
the absent witnesses. would testify to, divulge the names of the. witnesses, 

aver that their absence is not due to. collusion. and consent of contestant, 

and: state that the application’ for continuance is not for the purpose. of : 
Os ‘delay. | | _ , 
Moron ¥OR Contntirvance—Sray OF Pescennas = Darace 


’ The filing of a motion for continuance by a contestant does not act.as a: stay aa 


of proceedings ; but contestant must appear at the time. and place set for 
| _ hearing and be ready to proceed with the case in event the application for 
: continuance is. denied ; and failure to SO appear constitutes a default. 


i Swankers daa Seshetnen: 


- Peter Steinberger appealed from. ee of N ee 4, 1915, a: LL 


lowing Ruby McLaughlin, as successful contestant, to apply to exer- 


cise her preference right to enter W. 4 SE. 4, Sec. 10, T.34N.,R.9E., 


_M.M., Havre, Montana, on the ground that. her contest apparently - 


caused relinquishment of the former entry. 


June 19, 1915, Steinberger made homestead antey for sheie land; ee a 


| against which McLaughlin, February 1 12, 1915, filed contest, charg. 7 

| ing: | | 
— that said entry is not made in good faith, but for speculative purposes only 
| ‘ors the said eu is Bene held for the benefit and in behalt of one Andy Poier, 
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‘of Rudyard, Montana, for the purpose of selling the rélinguishtient thereto: at < 
a high figure; that said entry has been offered for sale at various: times by. - 


“said. Poier and the entryman himself. 


Service - was. made, denial filed, and hoariae set to. Be fad before | 


"the local office. August 13, 1915. April 10, 1915, contestant filed ap- Rs | 


plication for a continuance supported by affidavit that: 


on account of the. absence. of two of her witnésses fr om’ ‘the: State she will NOE 


be able to offer” testiniony sufficient to warrant the cancellation of the entry, if. _ ee 
" the hearing be had’ on April 18, 1915, and that these witnesses will not return. 


- to the vicinity. of. the land involved until after June 1,1915. That for precau- © 


‘tious reasons of her own she does not, at this. time, wish to disclose the hames Ga e 


| of these witriesses. 


~The local office oe shows that relinquishment of the entry 9 - 


“Filed April 18, and at ‘the same time the contest was dismissed: for. — 
default of contestant in appearing. at the trial then to be held. She oo 
appealed to the. Cominissioner, who held: | | | 7 

Whether. the denial of the ‘thotion for continuarice was ade on “April: 10. or x 


April 14 the. fact remains that: there. ‘eould not. properly have been a distnissal. 
- Of the contest: ‘for - want of prosecution: on April 10, nor could. such. action have: 


been. taken while the. motion. for: continuance was pending. unacted upon, and. ~ 


similarly, the contestant can not properly ‘be charged with. default in her failire’ 
to appear on April. 18 at. 10. a. m., ae the motion for continuance. remained a 
-undecided.. | ee eR Jue APO ae ar ee ae 
The ponent thereforé yeversed. the acon of ihe. ibeal office = 
- in dismissing the contest and directed ‘that contestant be notified of | 


the relinquishment. and of her right. to. apply for the land, and, if 


she did. so, notice: ‘should be. given to the intervening applicant, 
Gertrude Draeger, who had filed application for the land at the same 


_ time as the relinquishment that she might apply for a hearing under se 


regulations of April 1,1918 (42 L. D. tL): eee 
~The motion for continuance was srithout any sabi anes: of merit. : 
~The affidavit did, not set out, in. substance, the matter which the 


- absent witnesses were. expected to testify to; nor did it divulge. the.) 
names’ of the .witnesses; nor did it show that their absence was not ~ - 
~ due to collusion and sonst of the contestant; nor did it show that’). 22. 
the application. for. continuance was not made for the purpose of = 


~ delay. These matters are strictly requited by the regulations ap- 
plicable in such cases. An affidavit for. continuance should show 


what effort had been made by the movant to obtain | attendance: of. 7 a 
such witnesses. Smith 2. ‘Smart (7 L. D., 68).. An. affidavit for... 


continuance is not good which does not negative collusion and con- - 
sent of the moving party to the. witnesses’. absence. -Bucklin v7. 
— McEachran (16 L. D., 106, 108). The substance of inet testimony at 
melee to be. adduced from the absent.-witnesses should be set out 
sO. that: the adverse Ea may admit that. such Witnesses would 80. 


. ~ 
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| ae al thus sroid expense and delay of a continuance Gray’ 0 v. 


- Dawkins (20 L. D., 342). 


The Department can not admit that a contestant can a eens 


be charged with default in failure to appear while a motion for con- 
_. _ tinuance remains undecided. . April 18, 1915, being the day for trial, re 
- it was the duty of both parties to be present, ready to proceed with — 


-. the case in. event the application for continuance was denied. To - a 
ae hold otherwise would permit a party at any time before. trial to file 7 
8 formal motion for. continuance and then absent himself until served ie 


ee Le with notice of action upon the. motion for continuance. Practically, . 

~~ a case could never be brought to trial, if the practice suggested by 

a BP eps the Commissioner is affirmed... It. follows therefore that default was | 
pr operly charged against contestant, and, the action was s properly 


dismissed. ° as, 
. The decision is "hereto: reyorsed ‘and; it no. other objection ge? 


: appear, nee S ae will be allowed. 
“McLAUGHLIN | Ww . STEINBERGER. 


“AMtotion ae sheeane of departmental cago of “May 29, 1916, 
4 L. D. » 168, denied by. First Assistant peer is Jol ones J my 15, 1916. 


STATE oF CALIFORNIA ET AL. 
| : Decided May 29, 1916. 


| ‘ Om ‘Laps —APPtication | FOR “Otassnricarton—Pracrics. 
In performing the duty of passing. upon the sufficiency ot applications for 


~ ae classification ‘of Jand as nonoil, ‘the. Commissioner -of the. General Land en . . 
- -Office may submit such applications to the Geological . Survey for con- | 
; sideration and report ; and reports and. recommendations made: thereon. by °. 


the Geological Survey, when. adopted and acted upon by: the Commissioner, 7 


are as fully his action as: if he had himself examined and acted. upon such . ‘ a 


* ; ‘applications without aid of the Geological Survey. a 


ey 


7 Swenniy, Assistant Secretary: 


The State of California, on behalf of F W. Raktnaon: its. ae * 
". -feree, appealed from decision of: February, 29, 1916, denying classi-. - 
| “fication ; as nonoil of the W. 4 SW. 4, SE. 4 SW. 3 4) Sec. 22,7. 288... . 
R. 27 E., M. D. M., Visalia, California, on tne ground that the proofs cae 


: C wabmiitted do not show its anol character. : 
. September 16, 1907, the State filed its selection re ahove land, -~ 


ae which was eluded In petroleum reserve No. 18, by executive order ae - 
: - of J anuary: 26, 1911. The State filed application for classification of 


‘| 
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; the aad as done eee was <etened, by the Come to the — 
e.3 Geological Strvey, which reported February - 8, 1916, that the evi- — 
— dence submitted by applicant: had been carefully coder: and 4 Mee es a 
| formation available to the. bureau did not warrant Classification of = 
epi as nonoil.. The commissioner therefore denied the application. ee 
+ The appeal insists that the Commissioner’ S. decision i is. cotter to a oe 
law in. this: — ic a, ia a4 re oe ee ee 
‘that the Commissioner of the: General Land Office failed, ‘refused: and neglected ee 
te consider. and. pass ‘upon. said ‘application for: classification but referred: the. . = a 
_ same to the United States Geological Survey and said United: States: Geological “Teg 
Survey failed, refused and. neglected to consider or pass upon said. applipation. ae ait 
~~ for classification. . oo : | is ae oer 
- There is no provision of eon slereby the Geological’ Suivey. is. vested Sith’ any Oe tees 
°33 functions whatever. in. regard to the disposition. of public lands or.in reg gard to 
| adjudicating the character thereof in connection with. their disposition. an 


The objection here. made, that. the. Commissioner of. the Genéral |." a. a. 


Land Office did not himself examine and. pass upon the oil character et -. 
of the land, has nomerit. | 3 7 


In a case involving a similar. pacha fie Handibal Bridge Co. hie We 


. : : United States (221 U.S. , 206), an order had been made by the Assist- Sols 
ant Secretary of War, acting for the Secretary. ‘Objection | was made me 
a3 _ that. such officer had no authority. The court, held: os ea. 


It is true that that. communication- was signed by the ‘Astatant’ Secretary of 


| War; and ‘not by the Secretary himself, And that fact is relied upon’ to invali-~ ~ 
‘date the entire proceeding. There is’ no merit in this objection. The communi- oo po 
 eation signed by. the Assistant Secretary shows, ‘upon its face, that it was fr om... me 
_. the War Department and’ from the Secretary of War, and that the Secretary, | 
. without abrogating his authority under the statute, only. ‘used the hand of the. 
Assistant Seer etary in order. to. give the owners of the bridge notice of what was | - 
required of them under the statute. It is physically impossible for the head of | 
an executive | department: to. sign, himself, every” official communication that 
a _ emanates from his. department... : a 


So, in the present case, it would be phipsically. oat for _ 
Commbstoner of the General Land Office or the Secretary of the In- 


: ‘terior, who ultimately makes a designation of this character, to per- 
a <onally ; examime the land. and. ‘personally pass upon its oi] character. .~ 
_ Should either of these officers undertake such work, it could never >. 
be accomplished. | ‘The Geological Survey i isa buresa of the Interior © . 
~~ Department, equipped with experts and facilities for determining 
os questions of this kind, and it is entirely proper to make reference of | 
~ such questions to that bureau, for its examination and advice. The © 
Commissioner, being advised, properly refused to designate the Jand ge 
as nonoil. » | oa 


- The decision i Is affirmed. 
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‘DURWARD E. FRY. 


oe Decided May 29, 1916. 


ars ‘Deseat. Liew’ ‘Bemy—Annvar Bicay= awison: OF Trac. 


. The provision of section :5 of the act of March 3, 1891, that a desert: land 


-entryman shall file during each year proof of the expenditure of one dollar 


per dere, is. mandatory ; and neither the Commissioner of the General | 
Land Office nor the Secretary of the Interior has authority to extend the | 
_ time within which to make Suen. expenditure and: furnish proof, thereof. : 


| Swaenry, Ageean ae 3 
~ : Durward E. Fry has appealed from a decision of ie Commissioner “ 
- of the General Land Office, of date January 26, 1916, denying éx- 
tension of time for-making yearly proof, the lend involved being the 
SE. 4 NE. 4, Sec. 11, T. 9 N., R. 33 E.; ‘Bz M, 40 acres, Blackfoot, . 
Idaho, land district. — | | 
December: 15, 1918, expiration notice: ‘Was Fie ia aad ere 
Entryman replied to it by letter, urging in ‘substance that he could — 
not work on the land on account of mountain: fever, when the work 


: there should have been done; that he had 180 posts ready for fencing,. | 
but gives no. value of them, nor the value of any. expenditure for — 


| = oe labor, if any, upon-them; he also stated that he would do the re. | 
-.. quired work when the weatlie? permitted. ‘The record, including this 


- letter, was duly transmitted to the General Land Office, where the 
Commissioner, by his decision of J: anuary 26, 1915, held the entry | 

— for cancellation, and directed the. local office to allow claimant 30 

- days from the. date of service of the notice, within which to furnish 
evidence of expenditures made on, or for the benefit of, the land, to 


~ meet the statutory requirement on expenditure: of $1.00 per acre, 7 


failing in which, and in default of appeal, the entry was to be. 


~~ canceled without further notice. This decision was duly served, on _ | 
February. 8, 1916, upon the claimant, who replied by letter of. March pe 
28, 1916, cepeating: substantially, the circumstances urged. in ae 


former letter appealing to the Department. 


— Section 5 of the act of March 3, 1891 (26. ‘Stat., , 1095), pabvidea a | 


Said party (entryman) shall file during each year, with the register proof, a4 


_ by the affidavits of two or more eredible witnesses, that the full sum of one 
- dollar per acre: has been: expended in such necessary improvements during — 
such year, and the manner in which expended * * * Tf any party who. 
has made such application shall fail during any year to file such testimony as 

aforesaid the lands will revert to the United States, and the twenty-five cents 


advanced payment shail be forfeited to the vale’ States, and the entry shall 7 


be. canceled. 


This language clearly shows its mandatory: Siaracters and it fol- 3 
| lows that neither the Commissioner nor the Department have any 
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| . | ‘supervisory. discretionary jurisdiction to qualify the plain provisions 
- of the statute. in question... 2 
The decision of me Commissioner is, therefore, affirmed. 


= oZMUN v. HEIRS OF SMITH. 
Decided May 29, 1916. ’ 


. 1 Hoseierean Auinaieg- Ox ATH OF “APPLICANT PRIOR TO ENTRY, | 
| ‘By the filing of .a homestead. application in all respects. proper and connate: 


.. the applicant acquires a right which upon his death prior to allowance of 


oe entry descends to his heirs; but ‘no such right is acquired by the filing of 


an. application incomplete because not accompanied by the requisite fee - - 


| and commissions, as. will descend. to the heirs of the applicant in: event of 
his death prior to payment of such fee and commissions. ? 


Sweeney, Assistant Secretary: 

On June 7, 1904, poreeh: Smith filed application ¢ to: nk second: | 

_ homestead entry for the E. 4 NW. 4 and E. 4 SW. 4, Sec. 22, 'T. 144 

_ NR. 79 W., Bismarck, North Dakou,, land distpiet and the appli- 
eaten was allowed by the Commissioner of the General Land Office 


March 5, 1906. Smith was allowed 60 days within which to make | 


entry ioe the land upon paying the requisite fee and commissions. 


He died before completing the entry and on July 8, 1906, one of his 
heirs paid the amount Tequired and ea the entry inthe name - 


of Morgan Smith. 


_A contest was filed ar the entry by J ohn HL Gate, eeu: _ 


ber 8, 1911, alleging the death of the entryman and failure on the 


part of the heirs to reside upon or cultivate and improve the land. © | 


- It was, however, stipulated by the parties to the controversy that the — 
| heirs had sufficiently cultivated the land from 1906 to 1912, inclusive, — 
but the Commissioner held the entry for cancellation on the authority — 


of the case-of Garvey v. Tuiska (41 L. D., 510), wherein the Depart- 


ment held that there is no authority of ay for the allowance of entry — 
in. the name of a deceased. person and that the filing of an application | 

_. created no interest or estate in the land and none descended to the © 
heirs of the deceased applicant whose’ application was not. allowed 


: prior to his death. No appeal was taken from this action and. Oh 


made homestead. entry for the land March 6, 1914. 0 ~ 
. On July 22, 1915, Edith Smith Cleveland: one of the heirs of Ps | 
ieee: filed application for reinstatement of the entry, relying 


- upon the case of Lotton v. Hobbie (48. L. D., 229), which modified — | 


- the decision -in the Garvey-Tuiska case. “oat the decision of the | 
- Commissioner, of August 7, 1915, denying this application, an appa _ 
has been taken. , 
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“The decane in. ee case of Lotton: v. Hobbie, : supra, ‘aid the ates | 


a eco of the Department holding that by the filing of an appli-. 
-. cation to make homestead entry of land, properly subject. thereto,the ~ 
~ applicant acquires a right which upon his death prior to allowance seo eon 

of entry descends to his heirs, are based upon the “proposition that an ~ 


| application in all respects proper and complete had - been filed. 


~~ Herein lies the distinction between these cases and the one now under 3 


-.consideration. Upon the filing of the application by Smith to make 
second homestead entry, it. became the duty of the Department to 
~ determine his’ qualification to make the same. This was done, but 


ke died before the payment of the requisite fee and. commissions and 


the application. was, therefore, incomplete. At no time prior to his 
death could:the same. have properly been allowed ; he acquired no- 
vested interest in the land and none did or could descend to his heirs. | 
The entry was properly canceled and the application for reinstate- 
ment must therefore be denied. The Se of the Commissioner : 
is affirmed. | 


WILLIAM J. HARRIS, : 
Decided May ol, 1916. 


Bria ‘MINING. CLAIM—LEGAL SUBDIVISIONS. | oe 


The smallest legal subdivisions authorized by statute accor ding 6 “which ; an 


_ placer claims on surveyed lands may be located and described. are ten- 
—. gere tracts, normally in square form; but where location of a claim by | 
_ ten-acre tracts in Square form would necessitate the inclusion of lands | 
which have passed. out of. the public domain or which are embraced -in- 
= adjoining. mining claims, the claim may be located and described by rec-. 
_ tangular ten-acre tracts, as provided by paragraphs 22 to el of the regula- 
tions of. J uly 1, 1901, even ee not in pAete form. | 


es First Assistant Secretary: — : 
- This is an appeal by William J. Harris, from a decision of the 
- Commissioner of the General Land Office, dated January 21, 1916, 
holding. for rejection his mineral application 04347, filed Webeue 
ury 26, 1912, at Lewiston, Idaho, as to the Quartz Creek placer 
No. 26, enbriciag the E. 1W.4 E. 4 NW. 4, Sec. 16, T. 87 N., R.5 E., 
B. M.. -The application also Saibraced other lands not eee: in issue, 
the area applied for having been held to be mineral in character by. 
the Department’s | decision of August 18, 1915, in the case of State of —_ 
Idaho v. William J. Harris. The Quartz Cree placer. No. 26 is 
stated to have been located in 1911. | _— 
The ‘Commissioner held that the location must. pe made 1 in ea nore 7 
form, holding as follows: 
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- While the. eatlier qepaiatious verti: sic locations to be: Hinde in five- 
. acre tracts, end to end, the regulations of nineteen hundred and nine, in effect: 
when the Quartz Creek number twenty-six claim was located, omitted such 


aa 7 provision, and the. unit has since been held,. by the Secretary, to be a ten-acre a 


_ tract, in square form. 


‘The record’ discloses that the: ina a eaiataly to the weet of this 


| location is part of the grant made to the State of Idaho in aid of 7 


- common schools, and that. adjoining to. the east is embraced i in other 
- mining locations. The appellant, therefore, contends. that. it is im- 
possible for him to oe with the requirement of the. Commis- | 
sioner. — e 
Section 9330, Revised Statutes, provides that legal abaiviaan: of 


- forty- -acre. trace may be subdivided into ten- ~acre tracts. Section ee 


2381, provides as follows: 


“Where placer. claims are upon . aapvevedsl lands, and conform to legal subdivi- 


_ Sions, no further survey or plat shall be required, and all placer. mining-claims -_ 
located after the. tenth day of May, eighteen hundred and seventy-two, shall 


_- conform as. near as practicable with the United States system of public. land 
surveys, and the rectangular subdivisions. of such. surveys, and no such. loca- 


tion shall include more than twenty. acres for each individual claimant; but — 


"where placer claims can not be conformed to. legal subdivisions, survey and plat 
‘shall. be made as on unsurveyed lands ; and where by the segregation of mineral — 


lands in any legal subdivision a quantity of agricultural land less than forty 7 


acres remains, such fractional portion of: agricultural land may be entered by | 
any party qualified by law, for homestead or. preemption pur poses. | 


The regulations of July 26, 1901 (31 L. D., 453, paragraphs 22 to 
24. inclusive), permitted nlacer mining locations: to be made in the 


ee form as the Quartz Creek placer No. 26. The regulations of . - 
March 29, 1909, as reprinted November 6, 1912, however; omitted 


| paragraph 23 of the Bes meu lanons and provided. in i i 
graph 24: : 


AL ten-acre subdivision may be dederinedt for instance if situated in the ex: - 
‘treme northeast of the section as the “ NE. 3 of. the: NB. 4 of the NE. $” of oN | 
section, or, in like manner, by appropriate’ terms; piereves eee ‘but: 
addition to this deser iption, the notice must give all the: other data requir at in - 
a mineral application, by | which parties may -be put. on inquiry as to the land 
sought to be patented. | The proofs : submitted with applications must. show 
: clearly the character and extent of the impr ‘ovements upon the premises, . 


In the case of Laughing Water Placer (34 L. D. » 56), the Depart- 


ment, at page 58, held that’ a location rectangular j in form and of - 


dimensions cormesponding to appropriate legal subdivisions, and with 
east and west and north and south boundary lines, was In conformity ; 


‘with the ‘system. of public- land surveys. In Roman Placer Mining - ; - 


_ Claim (34 L. D., 260), it was held that the smallest legal’ subdivision | 
of the public surveys provided for by the mining laws, is a subdivi- 
sion of ten acres in equare form. and such laws do not contemplate | 
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that j in ree ‘iseutien ee entry of pice: mining claims rectangular 
tracts of five acres may be eel are and treated as Tegal subdivi- 
Sions. It: was stated at page 262: : Phe 

In such, cases, it is ‘provided : (1). that a regular subdivision | of. forty acres — 
may be subdivided, that is, reduced by subdivision, according to the system of - 
. ‘public land surveys, to four tracts of ten acres each in ‘square form, ... The 

smallest legal subdivision. provided for by the statute is a subdivision of ten 
acres ; and that must be in ‘square form, else it would. not be a SUaEYISTON 
according to the system of the public-land surveys. 


In Snow Flake Fraction Placer. (37 L. D. , 250), the Department 
held ( paragraphs 2 and 6 of the syllabus) : 


OA placer location, whether upon - surveyed or unsurveyed lands, will not ya: 
required to conform to the public land surveys’ and the rectangular subdivisions | 


| of -such surveys when such requirement would necessitate placing the lines 


thereof upon other prior located claims, or when the claim is surrounded by 
prior locations, | 

Whether a placer. location conforms ‘sufficiently - 6 the. requirements with 
respect to form and compactness is a question of fact for determination by 
the land department in the light of the showing made in each particular case, 


Z keeping in mind that it is the policy of the government to have all entries, 


whether of agricultural or mineral lands, as compact and regular in form as 
reasonably practicable, and that it will not permit or sanction entries or loca- - 
tions which cut the public domain. into long narrow strips or grossly irregular 
and fantastically-shaped tracts, 

At page 253, in quoting Hogan and Idaho Placer Mining Claims 
(34 L. D., 42), the suggestion was made that tracts as small as ten 
acres in area and square in torm are Ss as legal subdivisions 
under the mining laws. 

In American Smelting and Refining Csi ane: (39 L, Dd. 299), 
it was held, in determining the character of land anbracsd ina 
placer location, ten-acre tracts normally in square form are the units 
of investigation and determination. At page 301 it was stated: 


‘The statute, mining regulations, and decisions clearly contemplate. ena’ a 
- placer location may be made of a ten- -acre. tract in square form. — a 7 


From the above resume of the regulations and decisions of this 
Department, itis. apparent that formerly locations rectangular in 
- form, such as the Quartz Creek placer No. 26 claim, were allowed. 
| Since: the decision in Roman Placer Mining Claim, supra, and the 
adoption: of the regulations of March 29, 1909, however, ten-acre 
subdivisions must normally be in a square ai In the a 
case the record, however, discloses that it is impossible for the appli- 
cant to comply with this requirement for the reason that the adjoin- 
ing lands which would necessarily have to be embraced i ina location 
~ square in form, have either passed out of the public domain or are 
-embraced in adjoining mining claims. The case, therefore, falls — 
within the. pEnor laid down in the second paragraph | of the 7 
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‘syllabus’ i in the Snow Flake Fraction’ ‘placer, supra. Tt is’ uintleces- - : : 
‘sary to require the applicant’ to have. a survey. and plat m : de aa on oe 


| unsurveyed land under section 9331, Revised: ‘Statutes, since the. de- ie 
scription used identifies the claim. with: accuracy and permits of. its 


7 segregation from the adjoining lands.-:In ‘cases such as is here pre- _ 


sented, a’ compliance. with: ‘paragraphs 22 to 24, of the regulations = 
as of J uly. 26, 1901, Supra, will be accepted by the Department. - | 


| The. decision’ of the. Commissioner. i is. accordingly’ reversed. and. ce 4 2 see 
a application % will be allowed 3 in. . the. absence of: other objection. ey ed 
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' | February 1, 1916. 


Ratrnosp Cole ke oF : Manoa: 3 1909, AND ) May 6 1910. . 


Upon the purchase by a railway company of la nds within an Indian fedora. ion 


tion, under .the.acts of March 3, 1909), and. May. 6, 1910, for reservoirs, 

: material, ballast, or the planting of trees, a patent should be issued to the — 

-. company: for such lands, witha provision that the ‘grant: is-made solely. . 

-. for the purpose of the use of the land ‘as ‘specified in the: ‘company’s appli- — 
. eation.to pur chase, and that. in: event: of abandonment. of sueh use the Jand 
~ shall .revert.to; the. United States or its grantee: fie . 
Noveanion: UPON ENTRIES..AND PATENTS.. 7 , eS, ri 

Entries under the public land laws. anos acing \atida fauplied: for. sa beater 

.toa railway company under said acts, and the patent issued. thereon, should 

be noted as subject to the rights of the railway company under its applica- 

tion and patent, and-similar notation should be made in the case of: trust 
OF fee patents upon Indian allotments: embr acing any such lands. Ws 


SWEENEY, Assistant Secretary? 7 7 ? | 
Tam in receipt. of your FGominionce of the General Tend Office] 

letter of September 18,1915 (858215 cD F RD), requesting in- 

: structions as to the method of conv "ape lands. to apa companies. 

(36 Stat, 349)... 

The act ‘of March. 8, 1909, stipra, provides in part: as- follows: : 

| “That when, in ‘the Sudement of the. Secretary ‘of the Interior, it ‘is necessary | 


j for any railway. company owning or operating a line of railway in any Indian | 
| reservation to acquire lands. in such Indian reservation for reser voirs, material, 


| ; or ballast pits for the construction, repair and maintenance of its railway, or 


for the purpose of planting and growing thereon: trees" to protect its line of 
railway, the. said Secretary be, and he is hereby. authorized to ‘grant such lands 


to any such railway company under such terms and conditions and such rules a 


and regulations as may be prescribed by the said Secretary. _ 
‘That when any railway company desiring to secure the benefits ce this pro 


vision. shall file with the Secretary of the Interior an application describing a 
the lands which it desires to purchase, and upon the payment of the price agreed 


, ‘upon the said Secretary shall. cause such lands - to be: conveyed to the. ees ‘ 
48137° —VOL 45—16-—12 | | 7 
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4 company, applying therefor. upon ‘such terms and conditions as ie may deem 
eae proper: Provided, "That no lands ‘shall be acquired under the terms of this pro- | 


vision in greater quantities - than forty. acres for any one reservoir, and one 


‘hundred and sixty acres for any material or ballast . pit, to the extent of. not | 
‘more than one reservoir ‘and. one material or. gravel pit in any one. section of 


| ten. miles of any such railway in any Indian reservation : ‘And provided. further, 


along the line of the railway company applying therefor as in the judgment of 


That the lands acquired for tree planting shall be taken only-at such places _ 


the said Secretary may be necessary, and shall be taken in strips adjoining and 


ee ~~ “parallel: with the right of way of the railway company: res the panes and | 
ee shall not exceed one hundred and fifty feet in width, a 


“That. all. moneys. paid for: such lands shall be deposited i in the ‘Treasury of 


a ne United States to the credit of the tribe or tribes, and the moneys received 
. - by said Secretary as damages sustained by individual members of the Indian © 

~. tribe, which damages. shall be ascertained by the Secretary of the Interior and 
paid by the railway company taking such lands, shall. be paid OY said. ‘Secretary 


to the Indian or. Indians. sustaining such damages. 
~The act of May 6, 1910, supra, extends and makes applicable ane 


act of Mareh 8, 1909— 3 


to any. lands ‘which have been ‘allotted in severalty to any individual Indian 
_ under any law or treaty, but which have not been conveyed to the allottee with 


full power of alienation ; that the. damages and. compensation to he paid to 


any Indian allottee shall. be. ascertained and fixed in such manner as the Sec- 


retary’ of the Interior may direct and shall be paid by the railway company — 


a3 


~ to said Secretary ; that the damages and compensation paid to the:Secretary of - 


the Interior by the railway company taking any such lands shall be paid by. 


7 the said Secretary to the allottee sustaining such damages. 


‘The particular case giving rise to the request i is that of the Oreo 


| ae Line Railroad Company, the successor in interest to the Utah — 
& Northern Railway Company, as to the right of way granted across 


the Fort Hall Indian Reservation, Idaho, under the act. of. July. 3, 


1882 (22 Stat., 148). The railroad company. there desired a narrow 


strip of land adjacent to its preexisting right of way. A map show- 


ing the location of this strip was filed, and the conveyance to the. 
ia! railroad company took the form of the y Following apPECY es noted 
_ upon that plat: | | Sn og 


Approved as to restricted allotted Indian land involved: snes ‘ie pro- 
visions of the act of March 3, 1909 (35 Stat. L., 781), as amended by the act of © 
May 6, 1910. (36 Stat. L., 349), subject ta any prior valid existing rights and 
adverse claims and subject also to. the terms and conditions of three certain | 
stipulations executed by the company on April 10, 1913. | 


The plat, itself, did not disclose, except by virtue of its reference to 


the two acts cited therein, that the land was desired for ballast aa 


‘poses, but such.purpose was plainly stated in the railroad company’s _ 
application. You point out that this has been noted upon the tract 


books of the General Land Office as an ordinary right of way, and — 
_ that other similar approvals have been made without any notation - 
7 upon the records of the Gener al Land Office. 7 | 
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| ‘The ‘wee has been referred to the Gognns toner 6f Indian os _ . 
Affairs, who, under. date of November 2,1915, made: report, recom- 


- mending that a patent for lands: so ‘deaived by railroad companies 


: Maer should. be. issued through your office, providing that the ‘proper . | 


“s conditions may be incorporated. in such a patent; or, otherwise; that — 


me conveyance in the nature of a deed be. made. 


The act of March 3, 1909, supra, it may be pointed: out, ‘authorized - 


Shae the Secretary of the Interior, whenever in his judgment it 1s neces- 
5 sary for a. railway company to acquire lands in an Indian reservation 
for. reservoirs, material or ballast pits, or for the planting of trees, — 
to grant the lands to the railway company under such terms and con- 
| ditions as he may. prescribe. ‘It pedals the railway company to file © 


an application describing the lands “ which it desires to purchase,” se 
and upon payment of the price, the Secretary of the Interior—_ aa 
Shall cause such. lands to be conveyed to the railway company applying there- 
for upon such terms and conditions as he may deem proper. 
- Ordinarily, where an act of Congress directs the Secretary. of the . 
Taterior to transfer title to public lands, without specifically -:provid- ~ 
ing by. what means the transfer shall be made, a patent therefor will . 
be issued in the usual manner. (Instructions of June 3, 1902, 31 
L. D., 348.). I am of the opinion that, similarly, a patent ‘should be 
| Teed to the railway company for lands acquired under the acts of 
March 8, 1909, and May 6, 1910; such patents, however, to contain the 
condition that the grant is made solely, for the purpose of the use 


of the land as specified in the company’ Ss application ; and, that upon _. 


the abandonment of such use, the land shall revert to the United 
“States, or. its grantee. Entries under the public land laws, and 
patents - issued thereon, should be noted as subject to the rights of the — 
Yr ‘ailway company ander its application and patent; and similar nota-_ 
tion should be made i in ‘the case of trust c or * fee pen upon ee i 
allotments, _ 


Hereafter *, upon ssttsetal ne the Department. of applications by: eye 


| “railway companies under the acts of March 8, 1909, and May 6, 1910, 
é the Commissioner of Indian Affairs will transmit such application to 

your: office for the preparation and issuance of the proper form of 
: patent, as. herein directed. The Commissioner of Indian Affairs is 
also directed. to transmit to your office all similar applications, here- 

‘tofore approved, in order that they may be properly noted aber your 


" records, and the-proper form of patent be issued. 


The ee transmitted with your letter i is herewith returned, | 
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- | - MARGRETT ©. FIFIELD. ee ee 


"Decided June 1, 1916. 


Desper Dann Ewiey Waren Rrent,. 3 acre ag tates Pare ae ion ae 
“Mutual water companies, organized by the water users themselves, and’ 
| . not engaged in the sale of water or water: rights, do not come within the 

>. .aét.of the. Idaho jJegisiature of March 13, 1909; regulating and. controlling | 


__ the sale of- water rights within that State; and a desert land: entryman: : 


af within that State, whose source. of water supply. is. such a- water. company, ag 


a will not. be required to furnish the certificate of the State Engineer r show: o 


°°” ing’ that such company is authorized. to sell water. 
| Jones, First Assistant Secretar ee | 


This is an appeal by Margrett C. Fifield’ fori a ‘decision of f the oe 


: Commissioner of the General Land Office dated April 26, 1915, hold- 
ing for cancellation her desert land entry No. 06746, ads October 
6, 1909, at Blackfoot, Idaho, for the SE 4 NE #, NE 4 SE 4, Sec. ‘$1; 
T. 98., R. 31 E., B. M. Final proof 1 was ; made August 9, melee final 
certificate nae August: 27, 1918. - i — 
_As evidence of her water: -right, the ee submitted a. sertii 
‘cate of stock, showing ownership of 8.035 shares in the Bench Ditch 
Irrigating. Company. ‘Ina report made by a mineral inspector of 
the General Land. Office, dated. April 99, 1914, in accordance ‘with 
paragraph 18 of the regulations ‘of September 80, 1910 (39 Ie Dy. 


258), it appears: that the Bench Ditch Irrigating Company i 1s: mu- 


tual concern composed of water-users.- It owns water under a decrée — 


of court, and also under’ a ‘permit for additional water issued by the 
State Engineer of. Tdaho: ‘The final proof discloses that there are 
about 40. acres in the entry capable ‘of irrigation, and the ‘Commis- 
| sioner i in the decision under ‘appeal required the claimant to furnish 
: evideice of the ownership’ of additional shares of stock-to the amount 
of 4.298. "Since the filing of the ‘appeal, the entrywoman has sub- — 
mitted. a. certificate. of the Bench Ditch. Irrigating Company, dated : 
July’ 6, 1915, certifying that” bis Margaret C. Fifield” is the owner of 
“five “shares of stock in that. company. “AS to this feature, the case is 
emanded. for the’ Commissioner’ S “consideration. of the supplemental 
evidence filed.” | 
3 House’ Bill No. 276, “pein ‘the’ act of Maich 1 13, 1909 (Idaho Ses- 
| sion Laws 1909, page. 385), requires ‘that. all persons, copartnerships 
or associations then owning or thereafter acquiring or constructing - 
irrigation works, should, before selling any. water right or right to: _ 
use water, file ath the State ‘Engineer of the State of Idaho, a map | 
_. showing the location of the works, etc., together with a petition for — 
a certificate of authority to sell water rights i in such works. If the 
showing is satisfactory, under section 8 of the act, a certificate is to be - 
_ issued by the Chairman of the State Board of Land Commissioners, 
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: certifying the number of acres which may be irrigated jorenen 
“and the form of contract or deed which shall be given to the pur- ~ 
chasers of water rights. Section 5 provides that any deed or contract. — 
conveying water rights prior to the filing of the above-mentioned | 
certificate in the County Recorder’s office, or in excess of the water - 
rights or amount of water authorized to be sold, shall be null and 
void, making the owner of the irrigation works liable for any dam- 
age sustained by. purchasers of water rights or interests through the 


failure gf the owner to comply with the. provisions-of the act, and — 2 


also subjecting the owner or his agents to criminal liability. The | 
Commissioner in the decision under appeal held that the entrywoman 
must furnish evidence that the. certificate required by section 3 of © 
the Idaho: act of March 18, 1909, has been issued i the Bench Ditch 7 
Irrigating’ Company. —~ - 
In his report’ of. April’? 29, 1914, ‘the. mineral inspector stated as 
follows: 7 | -*., | 
The Bench Ditch Go., “was ; organized in 1883 as a mutual’ association and in- 
corporated in. 1897. The stock had been fully. subscribed for some years prior 
to the passage of the above act. Any transfers in stock subsequent’ to that act 
has been made by and ‘between’ various stockholders, the part of the company 


being only to record such. transfers on its books. - _]T, therefore, do not con- 
cider that the Bench Ditch Irrigating Company. is subject to’ the above act. 


The Idaho act of March 13, 1909, 1s entitled, in. part, as— 


“An act providing for he. regulation and control. of the sale of water rights. 
. . and providing for the issuance of certificates: by the State Board of Land 
Commissioners, showing the amount of water which the owners of such works 
are authorized to sell, and for the approval by the State Board of Land Com- | 
missioners of the deeds and contracts of sale used 1 in the sale of water rights, _ 
and for the recording thereof. | Le ts 


The purpose of the act is -randuabtediy to protect ree ee 
water and water rights from companies engaged in the sale thereof. 
The present company is not of that character, but a. mutual. company 
organized by the water-users themselves. The only transfers subse- 


quent to the act have been ‘between the. various stockholders, and = : 


the company appears not to have been engaged in the business ot 


selling water or water rights. - The Department accordingly concurs 
in the view of. the mineral inspector that it is not subject to the - 
Tdaho act of March 13, 1909, th this -Tespect the Commissioner’ Ss 
decision is reversed. | 


The matter is accordingly remanded for: further proceedinigs | in 


harmony herewith, 


J 
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“DG, WEYAND. 
_ Decided June 2, 1916. 


| PRACTICE—APPEAL—RULE. TA. : 
A decision by the. Commissioner. of the General. Land Office respecting the 
right -of the register of .a local land office to.make additional homestead 
_ entry, based upon the mere request of the register for an opinion as to his - 
- qualifications to make such. entry, is not a final decision " relating to the 
. disposal of public lands” within the meaning of Rule 74 of Practice, and » 
“no appeal will lie ‘therefrom. te “3 : 


Jonzs, First ‘Assistant Secretary: 
On July. 94,.1908, D. C. Wark ‘made original homestead entry : 


for the 8. 4 SE. 4, Sec. 8, E. 4 NE. }, Sec. 17, T. 4.N., BR. 91 W., 6th 


P.M, Glenwood Springs, Colorado, land district, aad on February 
23, 1915, he assumed the sae of register | of the Glenwood Springs 
land office | 
On July 14, 1915, Weyand requested the opinion of the Commis- 
- sioner of the General Land Office as to his rigat to make additional 
- homestead entry for lots 8 and 4,-Sec. 8, SW. 1 SW3, See. 8, and 
NW. ¢ NE., Sec. 17, of said township, aera land was withdrawn 
Sepesmber 16, 1914, for resurvey. 

On August 5, 1915, the Commissioner wivised the Pen that . 
— view of his aificial: position he would not be allowed to make ad- 
‘ditional entry at this time, and. from this opinion of the ‘Commis- 
sioner the applicant has appealed. | 

It is stated in the appeal that— 


Appellant does not seek to make entry. at this time. Such a proceeding: would 
be impossible because of the pending withdrawal for resurvey.. 


The so-called appeal cannot be considered as such re Rule 74 
of the Rules of Practice (44 L. D., 408), which provides that—_ 


An appeal may be taken to the Secretary from the final decision of the Com- 
missioner in -any Dee relating, to the disposal of the public lands and — 
private claims. 3 . > gt of , HRS 


The opinion of the Coinmiasioners 1s ap a final: deciaion “ ‘relating: 
to the disposal of public lands,” and no. appeal les therefrom. See 
D.A. Clement ou L. Dz x poe The Appen) 1s therefore dismissed. 


‘uUGH A. KELSO, JR: * 
Decided June 6, 1916. 


REPAYMENT—TIMBER AND STONE—FILING FEE. 


In the absence of any fraud or attempted fraud, an applicant under the 
timber and stone act, upon rejection of his application, is entitled under 
section 2 of the act of March 26, 1908, to repayment of the. ten-dollar filing 4 
fee deposited by. him in connection with his application, | 7 
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| Jonns, First Assistant Saaperas 


mo [Auditor for the Interior Department] letter of J anuary 4, F acc, 
1916, suggesting that the claim of Hugh A. Kelso, Jr.; for return a | 

| filing fee of $10, paid by him in connection with Ge and stone. 

. application, Roseburg, Oregon, 09754, be e rejected, has been received rs 


| and duly noted. 


On September 24, 1914, Kelso filed timber nae stone sworn state- 


- ment and application to purchase: the NW: 4, Sec. 17, T. 30 S., R- 


18 W., Roseburg, Oregon, land district; and on September 29, 1914; 


deposited the required fee of $10, which has been Eon ere into the | 


~ Treasury of the United States. | 
The appraiser reported that while there ‘was some. 5. yellow fir on 


Scesnmnenan tons the local officers, on May 25, 1915, merece the ap- 


plication. On December 22, 1915, the Department approved the — 
recommendation of the Comision: of the General Land Office | 


that Kelso’s application for repayment of the filing fee paid by him 
-be allowed, under the act of March 26, 1908 o Stat., aap section 
2 of which provides: » 


That in all_cases where it shall appear to. the satisfaction of the Secretary 


of the Interior that any person has heretofore or shall hereafter make any pay- 
ments to. the United States under the public land laws in excess of the: amount 


he was lawfully required to pay under such laws, such excess. shall be repaid to _ 


such. person or to. his legal representatives. | 


a the land, there was no merchantable timber thereon;. and, on his: 


& 


The question raised by you, that repayment of fhe $10 fee depos- 


ited by the applicant: with his application to purchase land under 


the timber and stone law is not authorized by the above act, is not a 
new one, having heretofore been fully considered by this Department. 
, Attention j is directed to instructions of the Department to the Com- 


missioner of the General Land Office of June 6, 1911 io L. D., 1BL)s 


| which are in part. as follows: 


The Department has, however, exacted that the fee shall be. filed with. the 


application, presumably as an evidence of good faith, and where the applica- 


tion is properly received and the failure to offer proof thereon is the fault of |. 


the claimant, it may fairly be held that the applicant thereby forfeits his right 
to the return of the fee. In such a case repayment should not be allowed, but 
where, for. any reason other than the fault of the applicant, the application must 
be rejected, the fee is not earned. ‘and section 2 of the act. of March 26, 1908 (35 


| Stat., 48), furnishes ample authority: for its return. 


- The act of June 3, 1878 (20 Stat., 89), orovilintd for the sale of 


land chiefly valuable for timber and stone, contains certain conditions | 


which must be complied with by the applicant before he is permitted 
- to make entry for the lands desired to be purchased. He must first 


file a sworn statement setting forth certain conditions in regard to - : 


_ the land, and notice thereof must be published, and proof of publi- : | 
cation duly made.. Satisfactory evidence must.be furnished that the = 
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- land i 1s of ihe character contemplated i in. the act, Bod and ae 
‘ mineral— 


nee and. upon payment to the proper otfieae of the: parehase money. of said jand, to- 
_ gether with the fees of the register : and. receiver oo the. “applicant may be 

permitted. to enter said tract. 7 , 

‘The act does not require the pment a the fe at. the: time of fl i 
ing the application, but, on the ‘contrary,: provides. that the same 
shall be paid together with the. purchase price of the land. By. 
departmental regulations of January 2, 1914 (48 L. D., 387); issued 
- pursuant to the terms of the act, to. provide: forthe proper adminis- — 
tration thereof, the fee must accompany. the ‘application, . as an evi- 
dence of good faith on the. part of the claimant.. The same are part — 
and parcel of the same transaction, and rejection. of the application, = 
_ where the applicant. is-not guilty of fraud, or attempted fraud, is. 
equivalent. toa Tejection of the fee as well; and the same is not earned 
unless the application 1s allowed. Tf, for any-reason, the fee should 
‘not be paid at the time the application i is filed, payment t thereof, upon 
rejection of the. application, could.no more be required than payment 
of the purchase price of the property, or compliance with the other 
requirements. of the statute.. | 

There is no reason why. a Auierent procedure chonld ns followed 
with reference: to fees tendered with applications to make timber and 
stone entries, than with reference to fees accompanying homestead 
applications. In the latter cases, fees are not covered into the Treas- 
ury until the application: Is. pei and, if ‘ejected, are: pevunnica 
as unearned. 

-It-is the opinion of the Dewarinant that thé applicant herein, 
not being guilty of any fraud, or attempted fraud, is entitled to re- 
payment of the fee paid by him; and that section 2 of the act of 

March 26, 1908, supra, furnishes ample authority for the allowance 

7 of the present application, | . 

_ ALVIN R, JONES ET AL =~ s Be 
“Decided June ?, 1916. — = | 


ScHoor INDEMNITY | Serecrion—Serriement. | oS 
A mere settlement upon public land is not such an ‘appropriation as will pre- 


vent school indemnity selection ‘thereof ; and ‘where the settler subsequently — | 


abandons his claim, the pending school indemnity.selection attaches. 


an TIMBER AND STONE DECLARATORY STATEMENT—SETTLEMENT. 


No rights are acquired by the-. filing . of a timber and stone deaiaratoey state- | 
“ment for land at that time inhabited by a bona fide: settler, notwithstanding 
_the settler may thereafter abandon the land. | 


J ongs, /érst Assistant Secretary: : 
Alvin R. Jones has filed motion for rehearing of ce Department's 
déciain herein of November, 10,1913, rejecting his second homestead | 
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| application filed May 13, 1908; for the N. 4 SE. 4 4; and E. 4 SE. 4 SE.1 4; aaa 
Sec. 24, T. 34S. B.5 W. Roseburg, Oregon, land district, alleging | 
settlement February 11, 1908, the township plat. having been filed in 


the local office April 14, 1908, and allowing application of the State — : 


- of Oregon-to select the N. 4 SE. 1, and the timber and stone applica- 
tion of Louis ‘Kohlhagen e purchase the, E. 7 } SE. £ SE. 4, oe said 
section filed April 14, '1908.. | 


- In. the consideration of this case 0 on oot from, the cca tom “of - 


the Commissioner of the General Land Office, the: ‘Department found 
that the homestead. claimant did not. reside on the land-from Feb- 
‘Tuary, 1909, to December, 1911, but wholly abandoned the same dur-. 
ing this time, and, as stated-i in its decision, it is well established that 
one claiming a preference right to public Jand:by: virtue of prior set: 


tlement must continue to reside upon the tract pending the determi- 


~ nation of his claim as against a prior applicant or entryman, and it 
is not sufficient that residence be maintained only to the date of filing ri 
application to enter. ‘Pounder. v.. Allen’ (39 L. D., 348); Shaw ». 
Russel] (88 L. D.; ; 075); Mary E.. Coffin | (34. L. D., 298) ; McInnes 
- et al. v. Cotter (21 L. D. , 97)... It follows that in view of Jones's | 
abandonment of the land he can not continue to assert. his prefer ence 


right thereto, and. he will not be heard to say. that the land was not 


subject to selection by the State. The remaining. question presented : 


by the motion is whether the State’s selection and the timber and _ | 


stone’ application, both of which were filed on the date the township : 
| plat was filed in the local office, are valid i in view. of Jor ones’ s settlement : 
on the land at that. time 2 

_Under section 2276, Revised Sistaies, as i amonied by the act of Feb- 
ruary 28, 1891. (26. Stat., 796), States may select “ unappropriated Oe 
lands as iidenwity for. school land losses: . Mere settlement on public 
lands does not amount to an appropriation. thereof, but only.confers 
a preference right thereto which is lost unless followed up by appro- 


.. priate entry. D. A. Cameron (87 L. D., 450), and: Thompson ¢¢ ad. 


v. Craver. (25 L. D., 279)... During such time the land. is subject 
to selection,.in the sbacnee of other objection, or even to settlement, 


i. subject tothe right of entry being awarded the first. settler pursuant 


to his preference right, ou he continues to comply with the 
law. | | 

The seemiees i the Supreme. Court ee the United States: in’ he : 
case of St. Paul, Minn. & Man. Ry. Co. v. Donohue (210.U. S., 21), 
and of this: Department. in the: cases of Frank ef:a2. v. Northern - 
| Pacific Ry. Co. (37 L. D., 198, 502), and De Long v. Clarke (41. L. D., 
978), wherein it was held that: the selections were invalid cae 
the land embraced therein: was in the actual occupancy of bona fide 
settlers, although the ‘settlers subsequently . abandoned their claims 
to the land, are based pists entirely different statutes from the one — 
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now inden cotcnanstione In the case first maitioned: the indemnity | 


privilege of the railway company was limited by the act of August : 
5, 1892 (27 Stat., 390), to land to which at the time of selection “no 


right or claim had attached or been initiated ” in favor of another. so 


In the Frank cases the right of selection was limited by act of March 
— Q, 1899 (80 Stat., 993), to. agricultural land ‘ ‘not: reserved, and to 
7 which no adverse right or claim shall have attached or have been 
initiated at the time of making such selection.” The De Long case 

- involved a forest lieu selection which under the act of June 4, 1897 
(30 Stat., 8), could only. be made of = vacant land open to eottle- 
ment.” | 

In the cases of State of California v. Turner (26 L. D. , 669), and 
Thomas J. Creel (80 L. D., 244), involving State school ‘indemnity 
selections of land covered by valid settlement claims, wherein it was 
held that the lands were not subject to such selections, it will be ob- — 
served that the settlers made homestead entries for the respective 
tracts claimed by them and the important element of abandonment 
involved herein was not present in those cases. By the doctrine of 
relation the rights of a settler upon: making entry attach as of the 
date of settlement, cutting off all intervening claimants, but if entry 

is not perfected the’ settlement~ claim does not defeat a euveequent 
State school indemnity selection. 

In the case of State of Washington ». Moe (39 L. D. , 890), the 
State’s school indemnity selection of land embraced. within a home-— 
stead entry based upon, settlement: prior to survey. was upheld, the 
entry being relinquished while the selection was still pending. 

The timber and stone application of Kohlhagen was filed under. 
‘the act of June 3, 1878 (20 Stat., 89), which provides that nothing 
therein contained “shall defeat or impair any bona fide claim under 

- any law of the United States, or authorize the sale of any mining 
claim, or the improvements of any bona fide settler” on the lands 
- sought to be purchased, and further provides for the filing of a writ- 
_ ten statement designating the land, which statement’ shall set forth 


the fact that the land is “uninhabited.” The Department. has uni- 


_formly held that the timber ‘and stone act does not allow the — 
purchase of land that is inhabited by a bona fide settler at the time — 
of the filing of such declaratory statement. Martin v. Henderson (2 


L. D., 172) ; Hughes v. Tipton (2 L. D., 834) ; Manners Construction © | 


, Company v. Rees (31 L. D., 408). Such settlement defeats the timber 
and: stone applicaticn although the settler may thereafter abandon — 
the land. St. Paul, Minn. & Man. Ry. Co. v. Donohue, supra; Frank 
v. Northern Pacific Ry. Co., supra; De Long ». Clarke, supra. Kohl- 
. hagen’s timber and stone application was, therefore, defeated. by 
: J ones’s settlement on the land covered thereby. | 
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The. decision of the Devarewens in so far as it. allows iis applica. a 


tion of the State is adhered to but is recalled‘ and vacated as to the ee 
E. 3 SE. 4 SE. 4, and Jones’s homestead application therefor will be 


_ allowed and Kohlhagen’s timber‘and stone application rejected.” 


MARY | J. LANE, 
| Decided June. 9, 1916. 


Desert Lats ENTRY—ACT OF ‘Mancit 4, 4915. : ; 
Section 5 of the act. of March 4, 1915, providing for ie relief of. desert land - 
-entrymen, is applicable only to lawful. desert land. entries made prior. to . 
‘July 1 , 1914, and pending at the date of the act; and has no application to 


an entry: canceled prior to the act, for failure to make the necessary: proof, o 


and which. had not been reinstated. 


: Jonna; First Assistant Secretary: eS | | an 

Mary J. Lane has appealed from easton of ee 13, 1915, - | 
the Commissioner of the General Land Office, denying hee applica- 
tion for relief under the remedial act of March 4, 1915 (38 Stat., 
1161). ea 
The appellant made on land entry May 25, 1910, for lot 4, SW. 
+ NW. 4, SW. 4, and SW. + SE. 1, Sec. 4, T-1N., R10 E, “Rapid 

City, South. Dakota, land district, upon which she submitted first 
- yearly proof on June 2, 1911, showing expenditures of $288. Failing 
to make the second yearly proof within the time required by. law, her 
entry was canceled on April 10,1913. 

March 15, 1915, she submitted aecond yearly piuot showing expen- 
ditures of $340; she also filed application for reinstatement of the 
entry, and the Commissioner reinstated her entry on April 26, 1915. 

The claimant submitted third yearly proof on June 17, 1915, show- 
ing expenditures of $250; and, on October 30, 1915, she filed applica- 
tion for relief under the second and third paragraphs of section 5 of 
the said act of March 4,1915. 7 . 

. The Commissioner denied the snalicatieik as ‘above stated, os the 
reason that the entry was not a. lawful, paras entry at the cate: 
of the approval of the said act. | | | 
The act is applicable only to lawful desert land eitaes made prior a 
to July 1, 1914, and which were pending on the date of the act, and | 
- concerning which the requirements of the law as to yearly expendi- | 
tures and proof have been complied with. | 

In this case, the entry was not in existence at the diate of the. act, ; 
as it was canceled nearly two years prior thereto, for failure to make | 


ca — the necessary proof, and it had not been faimarated: Clearly, the act | 


was not intended to afford relief in such cases. It is sper. 
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f qmited: o. eutries is pending ” ” at the date of the enactment. The con- | 


- ditions named in the act are not. present in.the case under considera- 


| tion.. ‘See: instructions of April 18, 1915. (44 L. Dd. ago) 
| The decision appealed from.i is affirmed. 


MARCIA BROOKFIELD. 
Fx Decided June 17, 1916. 
_ Desert Lanp AppricaTion—UNSURVEYED LAND. 
_ In view ofthe provisions of the act of March 28, 1908, the Jand department 


is without authority to receive, entertain, suspe.ad, or allow an application 
‘to make desert land entr, y for unsur veyed land, 


| Sweeney, Assistant Secretary t | 
Marcia. Brookfield appealed from decision of February 83,1916, 


rejecting her desert land applicaticn for SE. 4, Sec. 31, T. 14 S., BR. ° ‘ 


18 E., S. B. M., Los Angeles, California, on 1 the ground that me land 
1s unsurveyed. 
August 8, 1915, Brookfield filed her dlesint land ueaion which 


~ the local. efits thea! rejected and the Commissioner affirmed that ac- 


tion. The plats of survey of the General Land_Office show that the 
northeast portion of. the township has been surveyed and the south 
and northwest part of the township have never been surveyed, and 
the surveyor’s returns showed that those parts of the township were 
barren sand hills. 

The appeal asserts that the iad: is reasonably level, re of 
irrigation | from the Colorado River, and lies 100 feet above sea level,. - 
and is desirable agricultural land susceptible of irrigation. . Such 
facts, if true, do not affect the case. The act of March 28, 1908 (85. 
Stat., 52), provides that after date of that act desert and entries 
shall be restricted to surveyed land, with the provision— | 

That any individual qualified. to make entry of desert land under said acts 
who has, prior to survey, taken possession of a tract of unsurveyed desert land 
not exceeding in area three: handred and twenty acres in compact form, and 
has reclaimed or has in: ‘good. ‘faith ‘commenced the work of reclaiming the . 
same, shall have the preference. right to make entry of such tract under said 
acts, in conformity with the public land surveys, within ninety days after. the 
filing of the approved plat of survey. in the- district land office. os 

The land department has no authority to receive, entertain, s sus- 
pend or allow a desert land application for unsurveyed land. All 
that can be obtained by improvement of desert land is the ee 
) right. of entry promised in the act. | , oo 
_ The aeerien re] jecting the application is, therefore, affirmed, 
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HENRY. McFARLAND ET AL. 


“Decided June 20, 1916. 


“2 Fans AND Goxarissions—SEcony. HomusTeap Entry. ? ree 
‘The-laws: and: regulations relating. to: the ‘payment. of fees. and commissions 
_ in. connection: with original homestead entries apply with equal . force to 
~ second homestead ‘entries; and’ an: application to make second homestead 


entry, not accompanied. by. the requisite” fee .and. commissions, As. HOt. a 


equ Se application and does. not segregate, the. land. 


| Jonzs, F inst “Assistant Sectobliry :. fe Lo eS ie 
; Henry McFarland has coin ‘trent ie accion of the Com- 
'- tiissioner of the General Land Office of February al, 1916, holding 

a cancellation. ah to the S. {. NE. 4, Sec. 22, SW. 4 NW. 4, Sec. 23, 
T.7.8., R. 18 E., NM, P: M, Roswell, New Mexico, land. district, 


: ra ype homestead entry rade September: 9, 1915, under.the act — 
of September 5, 1914 (38 Stat., 712), for this ee other land not in- | - 


volved: herein, for’ conflict. with the homestead entry, of William AL 
Roberts, made J uly ; 10, 1914. | 
On January 15, 1914, McFarland filed application to ae ee aoa 


| es homestead entry fo: aad land, which was submitted to.the General] 
Land: Office. for consideration: and on J une 24, 1915, the: same. was | 


allowed. 

On Bi uly 10, 1914, the record being Sloat William A. Roberts made 

NW. 3 t, Seo. 93, ‘of said townahin: and thereaftar cal fea eee 
on said land aad placed: improveérients: on. the SW. 4 NE. by See. 29. 
alleged by him to be worth $1,400. | 

McFarland’s application was not a¢companied by the fee and com- 
missions required by law and. was not, therefore, a complete appli- 
cation and did ‘not ‘segregate. the: land: apphed for. The laws and — 


regulations relating to the payment of fees and: commissions in con- ~ 


nection with original homestead entries apply with equal force to 


second homestead entries, and applications to make second entries a4 


should in like manner. be accompanied by. such. fees and. commissions. 
John H. Ozmun ». Heirs of Morgan Smith, D-31139, decided May 29, 
1916 {45 Ls D. , 173). | 
_ Attention is alle. to paragraph 7 of ‘Greulas No. 105, containing 
general instructions in regard to reports and accounts relating to 
the public lands, and strict compliance therewith should be required. 
Said paragraph is as follows: _ ee ae — 
Applications, declarations, etc., which are not accompanied by the money | 
| required by law or regulations. to be. tendered at the same time they are filed . 
will: be assigned current serial numbers. _ Yoy should. note such: applications, 
_ ete, on the “Serial Number Register, m hereinafter referred - to, rejecting them 
for the reason that. they are: not accompanied by the money roared by law. 


oot i oo oe 


so 


-_ 
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“or regulations. Checks | or drafts are, of course, “to be treated as- no money, 
~ and should be returned: with your notite of rejection; stating that they are not 
receivable by. you under the law and: regulations, and that cash or currency — 
or United States Post Office money’ orders be tendered, as: directed in paragraph . 
69 hereof. On such rejection, ‘the applicant, of course, has the right of appeal ~ 
: within. 30. days, under the “Rules of Practice”, merely against ;your rejection — 
of the application, however,. for the reason that no money. was. received. there- 
with, unless, of course, there are-additional causes for rejection at the time the — 
application is. received py you. You. will not in such cases, pending. the receipt t 1 
of the money, segregate the land, as: the law and regulations are specific in that 
the: money must. be tendered with the application, and if it is not transmitted 


the. applicant acquires ° no rights. under. the application’ until the ‘money is 


tendered. If the applicant should transmit the money, and the land has not = | 
in the meantime been segregated, the application should retain the same serial. 
number as was given it at the time of filing, and action thereon may be taken. 


in accordance with the regulations. . A new application need not be. filed, but 


_-it must be plainly noted in the upper left-hand eorner. of the application. that .~ 
_it was received without the money, and ‘that the: money was subsequently 

tendered. | The exact. time and date of the tender of the money should also 
- be noted on the application. In the Remarks column of the general “Schedule 


of Serial Numbers,” required under paragraph 42, opposite report. of the serial 
number of the application, you must note “no money”. However, if the money 
is tendered: before the returns for. the month in which the application is filed 
are transmitted, the notation “no money” need not be Made on the general 
schedule, but the number of the receipt which issued for the money will be noted 
in the Receipt. Number. column of said schedule. : 


The decision of the Commissioner i is affirmed. 


LARA BELLE RUHL. 


Decided June 20, 1916. _ 


-Rusimnce—Sewoor TEACHERS. . - | 
There is no special rule applicable to echool teachers respecting. the residence . 


e required. ‘upon. a. homestead, entry, the statute operating on all settlers a 
yegardicss of their occupations. : ey 


e) Jon ONES, First Assistant Secretary: Pas | er on, 
Clara Belle Ruhl filed motion for celioering of. departmental d ais2 


cision of April -10, 1916, meen her three-year final proof on‘her 


~ homestead entry for E. 4, Sec. 17, T. 19 S., R. 65 W., 6th P. Ms a 
_ Pueblo, Colorado, for insufficient cedence: : Ae : 


August 24, 1911, Ruhl made homestead entry on which she sub- 


-- mitted final prot September: 2,1915. The local office rejected: it for 


insufficient residence, and the Cominissioner and Department affirmed 


that. action. It appears from the proof that she established. resi- 
- dence™ July 7, 1912, maintaining | ‘it. until September 7, that year. 


She returned to her ‘claim May 1, 1913, remaining until December 25 


_ following. ‘She was on her claim June, July, August, and September, | 


‘ 
ala are oe yy imehenirl 
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1914. ae 1915, ae was there Tune, July, and August, to. the date: 
of final proof. | 
The three-year. homestead - law. requires ‘actual esa seven’ 


~ months i in each year of the life of an entry. This is the condition 
-. that Congress has imposed and was granted by Congress aS a con- 


cession to the hardship of the former homestead law which reqinred: | 
résidence for five years. . 


Claimant’s appeal Bree that Ae has no other domicile; and ‘hat - 
ie she has done her. utmost to fulfill the conditions of the law. Ina for- 


mer letter. to the. Department, she states that she has resided-on the 
| land far above the vacation residence of teachers and within a oe | 
or two of the twenty-one months from other settlers. 

There is no special rule for teachers. The rule of the statute oe 


erating on all teachers and settlers alike, the. Department has Po r 


| authority to. dispense with it. The motion therefore, shows no cause 


. to vacate, recall or modify the former decision, which § 1s adhered to, 


and the motion 1S idomieds 
ALLEN y. FULLER, 
Decided June 20, 1916. 


Insane Hiern —Avpontmiceh OF GUARDIAN. rae. 
As long as a proceeding of guardianship remains ijn Pore in a court hase 
| - jurisdiction of such matters, the appointment of a guardian is conclusive 
- upon the land department, and an adjudication ‘that a man is of infirm: 
_mind, disqualified to conduct his own affairs, so- that the appointment of:a 
guardian is necessary for. his protection, | closes. the question ace any 
inquiry by the land department. 7 


J ONES, First Assistant Seoretary: 
‘Katheryn M. Allen appealed from decision of J anuary 2B, 1916, 


7 dismissing desert land entry amended to embrace SW. 4, and W. 4 


SE. i, Sec. 22, R. 18 S., R. 12 E., S. B. M., Los Angeles, California, 

on the ground that claimant is entitled ta extension of. time for 
effecting reclamation. be | 

October 17, 1907, Fuller ‘dae entry for fae et land, which — 


= adjusted to the land first above described. He filed first, second iPad 


and third annual proofs showing expenditure in the. aggregate of 
$875. January 18, 1912, he applied for and was allowed an exten- | 
sion of time to October 17, 1914, in which to make final proof. No- 


~ vember 19, 1914, Allen filed contest against the entry alleging that _ 


no final proof had been made, that claimant had not acquired water 


right, had not cultivated one- -eighth of the land, and had constructed 9 | 


no system of irrigation ditches. Notice was issued, served, and . 
_ answer filed asking a hearing. . — . 8 pers 
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me anuary. 18,’ 1915, Fuller’ filed’ ‘application for further extension 
_ of time of three years in which to make his final proof. ‘Hearing was 


_. begun in: the local- office’ February 9, 1915, ‘both parties appearing, 


aided by counsel, and submitted evidence. March’ 18, of that year, 


a counsel for F Fuller filed proof that proceedings 13 in ‘guardianship had 
been -instituted in the Superior Court of Imperial County, Galifor-— 
nia, for appointment of a guardian to George: M. Fuller: the claim-— 


ant, as a-person: incompetent: to manage his own affairs. ‘Later 


there was filed the appointment of: Raymond H. Satterwhite’ as. ; 


guardian for said Fuller, appointed by said court May 17, 1915. 
Further evidence was taken in the matter; and the local office, J une 4, 
1915, found for defendant, recommending that he be allowed further 
7 exienciot: of time to complete reclamation of the land: The Commis- 
sioner reviewing the record found that claimant had cleared 120 
acres of the land and graded some of it at an expense not more defi- 
nitely stated‘ than that it was between 9. and $25 per acre}; that he. 
7 _had further sunk a: large number of wells at a cost of: ‘$4, 000, obtain- 

ing only a domestic supply in fifteen of them, the remainder pene 
dry holes. | | 

The comm esienes held that claimant had in. goo faith ittempted 
reclamation and was entitled to. a further extension of time, which 
was granted to him to October 17, 1917, and dismissed the contest. 

There are twelve assignments. of. error.”: The. first: aims: at. the 
‘appointment of a: guardian. * ‘The: Department: will. not: enter into a 
discussion of the propriety of appointing” a guardian. “The appoint- 
ment was: made by the court having. ‘exclusive jurisdiction’ of the 
| subject- -matter and can not: be collaterally inquired nto, . It was s held | 

in Sarah J. Campbell (16 L. D., 177). that: . 

It was shown by the certificate of the court, which of. course imports verity, 
that Irene Lambert was the duly appointed, guar dian of the entryman’s minor . 
‘child. ‘Hence neither the validity. of such’ ‘appointment’ nor the acts” of the 
guardian thereunder are matters that ¢ can be assailed collaterally i in a pr oS . 
before the Department. - mu ASR AT Ga Bhs: An, ink ah dele ae oe iastny Meise Oa SS 

As long as a iaciiaiiae of alate remains in force i in a court 
having jurisdiction of such matters, the appointment: of & guardian 
is conclusive: upon the ‘Department, and the adj udication that aman 
is of infirm mind, disqualified to conduet his own affairs, ‘so that an 
appointment of guardian is’ necessary for his. protection, closes the 

question against any inquiry of the land department. _ 
_ The status of the entryman’ being thus established as an insane - 
person he is entitled to all the protection which the law permits to 
be extended to a man in that unfortunate condition. Tt is clear that 
_ his entry was made and prosecuted i in: good faith. ‘He has expended 
more than $4,000. It is not a question whether these expenditures _ 


have all been AS wisely made as might be: They were made for the | 
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~ 


purpose ot effecting reclamation. It appears that the. entryman has 


tS os : resided on the land since March, 1908; making it his home. 


. - The pendency. of a contest does not prevent allowance of an appli- : 
-eation for an extension of time to effect reclamation. Phillips v 


Gray (41.L. D., 603), Hoobler v. Treffry (39 -L. D., 557). 


_ ._ It is argued that Fuller has not obtained from the Imperial Valley ce 
Water Company No. 8 water rights for this land. All delays which ~ . 


~~ have occurred in the development of the Imperial. water system are 


well understood in the Department. It is known that unusual con- 
ditions exist there and that claimants acting in the utmost good faith 

have been unable-to acquire water rights. The acts for extension of 
“time or for other relief for such claimants are-equitable in character - 
and relief ought to be extended by the Secretary under these acts in 


: every case. where good faith of the applicant is apparent. In the aoe 


present case the application is the more forcibly addressed to the 
equitable powers of the land. department because of the unfortunate - 
 -elaimant’s mental condition. No reason appears why he is not 
entitled to the benefit of the act of March 4, 1915 (38 Stat., 1161). 
The action of the Commissioner granting him a an extension i is ‘affirmed 
and the contest dismissed. 7 : 


“TROIT ve. “NORTHERN PACIFIC RY, CO.. 
. Decided June 22, ‘1916. 


NorTHERN PAaciIFIc Serectton—GRos VENTRE Lanps—-HoMEsteap Acoreanion 
Where indemnity. selection lists by the Northern Pacific Railway Company for. 
lands within the ceded portion of the Gros Ventre, Piegan, Blood, Blackfeet, 
and River Crow Indian reservation, restored to the public: domain and 
opened to certain classes. of entries by the act of May 1, 1888, were rejected 

on the. ground that such lands were not subject to selection by. the company 

as indemnity, and: during the pendency of an appeal by the company from 


such action. the act of March 8, 1911, was passed, declaring such lands a - 


3 part of the publie domain and “open. -to the operation of laws. regulating 
~ the entry, sale, or disposal of the same,” and the company thereafter. pur- 
 suant to instructions of September 80, 19138,.from the General Land Office, 
filed supplemental lists for the lands theretofore selected, tendering. the 
- _hecessary fees and receiving receipt therefor, the rights of the company 

; thereunder are superior to any. rights acquired by settlement or the filing ; 


of a homestead. application. subsequent to the date of receipt of the instruc- oo 


tions .of Senteniber . 30. 1918. by the local once annoues peer to the 
filing of the supplemental lists. . Pith a e : 


| JONES, F irst Assistant Secretary: tone | | | 
The Department ' has considered the miction filed m ie spares’ 


- entitled case by Lucile J. Trott for rehearing of departmental de- 


cision of November 5, 1915 [not reported], affirming the decision of - 
the Commissioner of the General Land Office rendered May 29,1915, 
- rejecting her homestead. application 024230, filed. December 18, 1913, He 
_ 48137°—vor 45—16—18. | a 
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| under’ the act of February 19, 1909 (35 Stat., 689), for oe Ss. Pe 
See. 27, T. 25 N., R. 55 E., M. M. Glasgow, Montana, land district, 
on the ground of conflict with Northern. Pacific railway aomary 
selection list No. 8 (Glasgow 04815). i 
It appears that the tract applied for by Trott December 13, 1918, 


is within the ceded portion of the Gros Ventre, Piegan, Blood, Black- i 
foot, and River Crow Indian Reservations, restored to the public 


| démain and opened to certain classes of entries by the act of May 1, 
1888 (25 Stat., 113, 188). Plat of survey was filed in the local land 
office May 3, 1909, and the township designated under the act of 
February 19, 1909, supra, on May 1, 1909. The Jand is included in 
coal reserve, Montana, No. 1, created by Executive order of July 
~-9,1910.. | 

| The described tract lies within the ror indeninity limits of the 
grant, to the Northern Pacific Railway Company, and on May 38, 1909, 
- the company applied to select the same with other lands per list No. 8 

(Glasgow 04815). — | 
~The local officers, Following the rule laid aon in the case of 
Bradley v. Northern Pacific Railway Company (37 L. D., 410), that 
the act of May 1, 1888, supra, did not authorize sep copuation of 
land thereunder by railway selection, rejected the selection involved, — 
subject to the right of appeal, and the receiver, in accordance with 
the regulations then governing (37 L. D., 51, paragraph 29), returned 
_ the. fees by his official check on the same day they were received. 
From. such rejection the railway company es: to the Commis- 
-siorier of the General Land Office. _ 

By departmental instructions of March 21, 1910, prior to final 
action by the Commissioner onthe then pending appeal of the rail- 
-way company, the Commissioner was directed to ‘suspend further 
action on the: appeal pending final decision by the courts in a case 


-. wherein’ the same issue was present. 


| While action on the railway selection was ‘hua: ere fore 
gress passed the act of March 3, 1911 oe Stat., st which prowess | 


as follows: 


That seobiou: three: of the act of May first, eighteen hundred and etanty- | 
eight, ratifying and confirming an agreement with the’ various tribes or bands 
of Indians residing’ ‘upon the Gros Ventre, Piegan, Blood, Blackfoot, and River 
‘Crow Reservations, in Montana Territory, be, and the. same is hereby, amended | 
so as to read as follows: ‘ 
' °“ ro, 3. That lands to which the right of . the. Indians’ is extinguished under 
the: foregoing agreement are a part of the. public domain of the United States 


oe and. are open to the operation of laws regulating the entry, sale, or disposal. 
ofthe same: Provided, That no patent shall be denied to entries heretofore. 
- made. in good . faith under any of the laws regulating entry, sale, or disposal. _ 


of public lands, if said étitries are in other bespecls ener and the: Jaws” | 
| pelvHne thereto: have: been: complied: with, ” a : ne 
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Senanbee 30, 1918, ae primary objection. to this siete: of 


| ‘the pending railway. selection having been removed by the passage — 
of said act, the Commissioner returned the list to the local oucers - 


with direction that the same be allowed—:~ | 


as to such tracts embr aced in the same ‘as your recor ds, upon renetDE: her eof, . 


_ show to be free from other claims, subject to. such further examination as baney 


be found proper by this office: 


- You. will require the. Railway. Canbaty to file sents lists ‘for the clear oo 


tracts, and for. those for which other claims have been asserted, . should the 


company. desire to ‘prosecute its claim to the latter. If the company files the 


lists indicated, they should be numbered List ‘No. 8 Supplemental “A” and 
eae “B” and should be given the old serial No. 04815. 


‘Pursuant to these instructions supplemental lists i A. arid aBn - 
were prepared and filed, and on December 19, 1913, ‘the railway | 
company tendered the necessary fees and on said, date the 2 recelver 


issued his official receipt therefor. 

' The facts’ and. status of the tract vonliea for; in ihe case at. bar, 
‘are similar i in all essential respects to those iavolved in the case of 
Guss Hagenstein (Glasgow 029133), wherein the Department rend- 
ered decision under date of March 30, 1916: (45 L. D., 17), denying 
motion for rehearing, with the exception that in ‘the present case 
Trott filed her homestead application’ on December 13, 1913, prior to 


the date the Northern Pacific Railway Company filed supplemental | 


ists “A” and “B” in. connection with the capes sia! oe selec- | 


tion No. 8 8 (Glasgow 04815). | Bae. 
It therefore devolves upon aie cer in the instant case. to 


j 
j 


‘determine what rights; if any, appellant acquired superior to those. 


of. the railway company by. virtue of. alleged settlement upon the © 

| land, or by the filing of a homestead application, subsequent to date 
_of-receipt of the Commissioner’ s letter of. September 30, 1918, direct-. 
‘ing the allowance of said list: as to the tracts then fund not. +0 be in — ae 
~conflict,. and prior to the filing of the. supplemental lists by the rail. 7. 


way. company December 19, 1913. 


_ In-the first place it should be here stated 1 the Department sete : 
no doubt that the act of March 38, 1911, quoted, authorizes the selec- 
tion of these lands in rentietaction. of a railway indemnity grant if 


_, they are of the character subject, to such. selection: ‘Therefore, after 


'. the passage of said act the duty’ of making appropriate disp. ositi on E f 
. the. pending selection devolved upon the land department. 


.. In-the case of. Reichert, v. Northern. Pacific. Railway Company ' 
(44 L. D., 78), it was held that the act of March 3, 1911, supra, did 


| : not. validate railway selections. fled | prior £0 the date of thes passage 


_ of. said, act which were rejected. by the local officers. when presented ; | 
that. a. railway selection filed prior thereto similar. to: ‘the one winder 
bat consideration, and ‘SO rejected, did not constitute an entry : within the 


é . 
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meaning and intent: of the proviso .to the act of March 3, 1911, but 
that-such selection did segregate the land from other disposition and 
was ‘properly considered. as a. valid selection: for land. to which no 
rights or claim had attached prior to the date, the said instructions 


from; the. Commissioner, to take action on the selection under the = 


act of March 8, 1911, were received at the district land. office. 

The selection, i in so far as the tracts free from. adverse claim were 
: concer ned, was; in fact, treated, and properly so, in the nature of a 
new. selection, effective and. pending from and after the date of re- 
ceipt. of the Commissioner’ s letter by. the local officers, but not ; prior 


_ thereto. 


lt devolved upon the Deadman as a harember Gs. sited. to ae 
pose. of said lists under the law then in force and the action taken 
by the Commissioner ‘was to relieve from suspension the railway 
‘selection. The land at the date the Commissioner took that action, 
being subj ect to appropriation by the railway | company and the rail- 
way company having at all times prior thereto manifested its desire 
and intent. to select the same,.it would. have been a useless and burden: 
some requirement to compel the railway. company to file new selec- 
tion papers, practically a duplication of the selection then before the 
Department. The original selection. could have been and. was al- 
lowed as to the tracts free from adverse claim, as above stated, ir-. 
respective of the supplemental lists. The supplemental lists were in 
nowise a prerequisite of the: taking of appropriate action on the 
original. selection under the act of March 8, 1911, (supra. - 
_ It is, therefore, held that movant, not being a party in interest at 
the date of receipt of the Commissioner’ s letter of September 30, 
1918, by. the local officers, will not be heard to question the Depart- 
ment’s authority to relieve from suspension the pending railway selec- 
tion, the disposition of which appears regular and 1 in accordance with 
law. 7 
It j is aséerted on behalf of claimiarit that he has. sayin equities 
in the premises, as a settler, by virtue of having placed improvements 
_ on the tract applied for. Trott received actual notice that her home- 
‘stead application was rejected by’ the local officers. and if she ‘subse- 
quently placed improvements on the land she did so. without authority | 
of law and in no way impaired any prior legal claim of the nomen: 
ander its selection. | | 
~ The record doés: not in any manner warrant, the fiaditie that’ ‘the 
railway selection was not filed’in good faith. ‘The fact that it was 
filed a: few months after rendition. of the Bradley’ decision, herein- 


“before cited, does riot, diréctly ‘or. indirectly, warrant such a hold- — 


‘ing, The regular filing ‘of ‘an. application, of. ‘any ‘élass, “for Specific 
| _ bracts, of land, ‘even 1. though adverse action on the Application net | 


45.) Ss DEOISIONS RELATING TO THE PUBLIC LANDS. == -197 


7 > nly be bacan under the decisions in force and. effect. at the : 


time the application is filed, does not impute bad faith. 


_ The briefs filed on behalf of this and other claimants bain analo- a 


gous cases pending before the. Department, have received pains- 
taking consideration and the Department in determining Trott’s 


rights. has, in. addition thereto, exhaustively considered the: conten- 7 - - : 


tions presented orally herein: by counsel. - 


__ Following the principle laid down in the Reichert: case, cited, ere 4. 
a is adhered to, the Department 1 is convinced. that Trott acquired no... 


‘ right superior to that of the railway company by settlement, or the _ 
filing of her homestead application, subsequent to. the date ae receipt - 


of the Commissioner’s letter of eptember 30, 1918, » by the local 


officers. | 
The motion for prehearing 1s  secordingly denied. 


WILLIAM R. PERKINS. 
“ Decidea June. 22, 1916. 


ENLARGED Hoxusrean—Dasian arion— Cnanaonm< oF Lawn. | 
It is incumbent upon an applicant to make: entry. under. the iliavwed home- 
stead act to show that the land applied for is of the character subject. to. 
entry under that act, notwithstanding the land has been designated by the | 
Government as of such character. = oe & 
_ WWNLARGED HomEsTEAD—TIMBER LanDR =~ | | 
The fact that.land contains timber suitable for goalies agricultural uses, 
but. not of sufficient merchantable value to justify a timber entry of the 
land, will not prevent entry thereof. under the provisions of the enlarged 
homestead act, where the: land a otherwise of the class subject to such 
entry. @ | ee 


Jonzs, First Assistant Seoretary: | ae eee 
By decision of April 18, 1916, the Gommuacionar of the Goan ; 
~ Land Office rejected the application of William R. Perkins to make 


7 additional entry under the enlarged homestead act, for the N.4NW. 
4, Sec. 27, and the NE. } NE. 4, Sec. 28, T. 39 N., R. 33 E., , W. M,, Po 
a Spokane, Washicston: land district. : 


It appears that Perkins made original homestead entry on ‘the 


NW. PSE. 4, SW. }NE.3,SE.4NW.d and NE4SW. dof said 


Sec. 27, and his present application i is for an additional entry under . 


the enlarged homestead act. He. stated in his application that the | e 

tracts in his original entry contained about 75 000 feet of fir and 

- lamarac timber, but there is no timber on the lead now applied for. . 
_It appears that the tracts contained in the original entry and also 
- the land now applied for have been designated as. subject to. entry — re 


i _ under the enlarged homestead law. ‘The Commissioner held, how- 


ever, that it was incumbent upon the applicant to show that the inne. r 


‘ 
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“are of the character atone ‘subject to entry ance said law,. not- | 
withstanding the designation. The law provides for the designation _ 
of lands coming within the description contained in the law as of the © 


character subject. to’ entry thereunder, but it also imposes upon an — 


- applicant the burden of showing that the land sought to be entered. 
-is of the character prescribed by law. For the most part designa- 
tions by the Department are made in large bodies, and such designa- _ 
tion does. not inalterably determine the character of. the respective _ 

| individual tracts. Therefore, should it be determined, in connection — 

with an application to make entry, that the land is not ‘actually of the — 


$ ¢ character described in the act, such application should not be allowed. 


After the decision of the Commissioner, rejecting the application, " 


; the applicant transmitted a communication wherein he stated that the 


Forest Service is selling timber much better and more favorably 
- located than the’ timber in question, for $1 per thousand feet, and that 
- owing to the location the timber on the land involved has little value — 


except to himself for use on the place. The Commissioner has treated _ 


the communication as an informal appeal and transmitted the record 
to the Department for consideration, especially in view of the un- 
certainty as to where the line ought to be drawn in such cases where 
~ some timber of inconsiderable value exists upon lands applied for 
under the enlarged homestead act. He has called special attention 
- to one case wherein application was _ oe the land con-. 
tained 3,000 feet of timber. | 
The act of February 19, 1909 (35. Stat., 639), ita acts eieiinors 
thereof. and supplemental thereto, provide for allowance of homestead 
entries for 320. acres or less “of nonmineral, nonirrigable, unreserved, 
and unappropriated surveyed public lands which. do not contain mer- 
chantable timber.” Section 3 provides for additional entry contigu- 
ous to land embraced | in an creel enay to the agg gate: area 
of 320 acres.: 
It. would appear. that the ead eiipyaced 4 in “the sae aar eats in. 
this case could not properly be considered as commercially valuable 
on account of its timber, as there are only 75,000 feet upon 160 acres, 
and that most suitable for domestic use. A small amount of timber 


useful in connection with an agricultural claim i 1s desirable for home 


use and should not preclude allowance of an enlarged entry where 


| the timber does not constitute an ‘important commercial feature of | ‘ 


the land. Interpretation of one public land law may be aided by 
~ consideration of other public land laws. While no general provision 
has been made for classification of the public lands, Congress. has . 
enacted various laws providing different methods of acquiring title 
to lands of different character. The act of J une 8, 1878 (20. Stat. 
89), provides for the sale of lands chiefly valuable for timber; at not 
Tess a oe 50 | per acre: This throws some baht upon the purer. | 
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~ and intent of as silavded. homestead. law in the use , the. term - ; 


“merchantable timber.” It would be unreasonable to hold that .a 


| single tree upon a tract is sufficient to take such tract out of the class 
_ _ of lands subject to entry under the provisions of the enlarged home- 


~ stead law, if the land be otherwise subject to such entry. Unless the 


timber nee merchantable value sufficient to justify a timber entry of . 


the land, there is no impropriety of allowing’ entry under the en- 


_ larged homestead: law provided the other. conditions: mentioned ag - 
the law obtain. a 
Therefore, in my ‘opinion, ike timber on, the land ee alveds is nt of. 


commercial value. wi ithin the true meaning and intent of the act, and . | 


_ the application should be: allowed if otherwise proper. 
_ The decision appealed from is accordingly reversed. 


_ ANDREW PRESTEBAK. june 


| i Decided June 28, “1916. 


AaransGena Deane Law—Tax SALE—PURCHASER. YT. ae 
A homesteader who fails to pay. the’ drainage tax. under: the ee ok May “20, 
1908, and whose land is bought in by the State for the delinquent tax, doés 
not by purchase of -the fax certificate. from. the- State become: entitled to 
purchase the land. for cash, and thus evade his obligation to reside. upon. the 
land under his homestead entry; but his purchase of the’ tax cer tificate con- 
stitutes merely: a redemption” of the tax. sale, and he will be required to 
continue compliance with the requirements of. the homestead law. te ve 


jou: First Assistant Secretary : roe : 
Andrew Prestebak appealed from aoeien of March. 14, 1916, aa 

ing his application, under act of September. 5, 1914 (38 Stat., 712), 
to purchase the SE. 4, Sec. 23, T. 155 N., R. 37 W., 5th P. M., Crooks. : 
ton, Minnesota, land: district; on the ground that at the Gime. of his. 
application. he: was holding ot ground under a homestead. entry; and. — 
_ his payment of the drainage tax was a satisfaction. of. iby. and not: Be. 


24 | purchase from the State of the tax certificate. 


December 6, 1911, Prestebak made homestead aay ‘He. failed, to 


pay the Ge ace tax levied by the State under act. of ‘May. 20,: 4908 cee 


(35 Stat., 169), and the State bought the delinquent tax. The ‘State 7 
assigned: the certificate to Prestebak. October 21, 1914. October 27, ~ 

_ _of that year, Prestebak relinquished the ‘homestead entry and applied € 
- to purchase the land as assignee of the State’s right, under tax. pur- 


chase. The Commissioner held that the. payment of the money by re | 
Prestebak for the certificate satisfied the State for. any: delinquent: tax 


due on the land; and, as he was required to pay that tax by the terms 
of his original entry, the purchase of the certificate was merely a 
payment of his obligation, and denied his application to. purchase. 
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, The mbna argues that the State has no longer any interest, and there 


is no reason to deny the application to purchase. | 
It is not a question of duty due to the State, or the right of the a 


‘State, but the question of whether the homestead entryman may 
avoid obligation to live on the land he has entered, by becoming a 
purchaser of the tax lien from the State. The act of J May 90, 1908 
_ (85 Stat., 169), does not provide for purchase from the State by. 
one havin a homestead. Section three of that act provides that 
all charges legally assessed may be enforced against any unentered 
land. That is, they may: be enforced against ee lands of the 
United States. Section five, provides that— 3 | 
at any time after any sale of unentered lands has been made in 1 the manner and 
| for the purposes ‘mentioned in this act patent ‘shall issue to the’ purchaser 
thereof upon payment to the receiver of the minimum price of one dollar and 
twenty-five cents per acre, or such other price as may have been fixed by law . 
for such lands, together — with the usual fees and commissions charged in entry 
of like lands under the homestead laws. But purchasers at a sale of unentered 
lands shall. have the qualification of homestead entrymen and not more than 
one hundred and sixty acres of such lands shall be sold to any one purchaser. 
under the provisions of this act. This limitation shall not apply to sales to the 
State but shall apply to purchases: om the State of unentered lands bid in 
for the Sate. | 
As to entered lands which were not Seleniodete case of Preste- 
bak—section 6 provides that entered lands not patented may be sold — 
for taxes, and the purchaser of unentered lands may, within ninety 
days, redeem from such sale; but, if he fails to do so, the purchaser 
of the tax claim may buy the land from the United States and re- 
ceive a patent. There -is no provision that the holder of the entry — 
may buy the tax lien and then evade his obligation to reside on the 
land: under. the homestead law, by making a purchase for cash. The 
only privilege given to an entryman of unpatented lands is that “the _ 
entryman shall be given the same rights | of preemption as are given 
to the owners of lands held in private ownership. ” The only right 
that an owner has as to the lands patented, is to redeem from the tax 
gale. It must, therefore, be held that the purchase of tax certificate 
| from the State was merely a redemption of the tax sale. 
The decision is eres 3 


— 


LUCY M. DAY. | 
Decided June 24, 1916. ie 


‘Dusert on ENrey—Acr oF Marcu 4, 1915. . | 
A desert land application presented prior to and sivatie at the date of the act 


‘of. ‘March: 4, 1915, based upon rights initiated prior to July 1, 1914, and - 


which should have. been allowed when presented, and. will, when allowed, 

relate back to the ‘initiation of the claim, is within the spirit of the 
_ remedial provisions | of section 5 of said. act, and the applicant is entitled e 
«to avail himself of the relief accorded thereby. a - | 
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| J ONES, First Assistant Secretary: 


Tricy. M. Day has. appealed from the decision of the io aranaies okies | 


‘= we the General Land Office, rendered December 2,. 1915, rejecting - 


desert land application 019546, for the E: 4 SE. 4, a 31,.and. W. 4 


‘Sw. 4, See. 32, T.1S., R. 40 E., B. M., Blackfoot, Idaho, land dis- 
- trict; and aig. rejecting. her: aplicatie for relief, under act of 
- March 4, 1915 (38 Stat., 1162), upon the grounds that the available 
- water supply i Is insufficient to reclaim the land, and that the last two 
paragraphs of section five of said act of March 4, 1915, under which _ 


_ relief is sought, apply only in cases involving lanwful pending: entries 


initiated prior to July 1, 1914, and not in the case of a mere ae e 


_ plication to enter filed since that date. . - 
Upon the facts disclosed by the record, the Depareaent | is of opin- | 
jon ‘that Day’ s application should hive been allowed, when pre- 


sented, in January, 1915; and, therefore, that her entry must be 


- considered as pending at the date of the passage of the act of March 
_ 4, 1915, swpra. Since her rights under her entry were initiated long ~ 
_ prior to July 1, 1914, and said entry, when allowed, will relate back 
to the iuitintion: OL Wer claim to the Jand, ‘it is held that she comes 
within the spirit of the remedial act. | 
The record is, accordingly, remanded for action in accordance = ¢ 


~-. herewith. - 


The decision appealed from i is reversed.” 


a 


“HORACE G. WEESE. 
| Decided June 26, 1916. 


| Conese AGAINST STATE SELECTIONS. | : 
There is no statute authorizing contests eee State exientiane: ad it is 
not the policy of the land department to permit such contests, especially 


where the matters alleged in. the contest p ORR are matters of record in Ee 


the land department. _ 


- J ONES, First Assistant Sepelae: | 
Horace G. Weese, appealed fiom decision of the: Coneaionte a 


March 4, 1916, rejecting his contest affidavit against State indemnity =~ — 

_ school selection for Sec. 28, T. 22 N., R. 11 E., M. M., Great Halles ae 
- Montana, land district, in liew, of unsurveyed ‘See: 36, 7. 9N,R6 

 E., M. M., within a national forest, on.the cround that the contest 


, of: ‘State indemnity selections is not permitted. 7 , 

May 19, 1910, the State of Montana made its selection, Gees 
which Weese, J uly 94, 1915, filed contest affidavit, alleging that the — 

base was unsurveyed ign in a forest reserve, and therefore invalid 

| to support the indemnity selection. The local office and the Com- 


: missioner Eons the Le pphcanen. The oes insists that: this ace i ha 
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tion was erroneous, and that contestant should have been allowed 
opportunity to prove, at a hearing, the allegations contained i in his | 
contest. . : 
The selection is still pane undisposed of. All the mittens a 
leged in the contest affidavit are matters of record in: the land — 
department. The act of May 14, 1880 (21 Stat., 140), makes no'ex- _ 
press grant of right to contest State selections. In consideration. of 
_ the respect due a sovereign State of the Union, it is not the practice 
of the land department. to permit contest of State selections. There 
is no need of the aid of an informer in these cases, and the courtesy | 
-due the State forbids that contest should be tie | . 
| The decision of be: Commissioner i is alirmed, 


i ae 


“HORACE G. ‘WEESE. 


Moun for siseetie of departmental decision. of June 26, 1916, - 
45 L. D., 201, denied PY, First Assistant Becrotary:. J ones Angust 1 18, 
| 1916. | 


“HIRAM E. WHEELER. 


_ Decided June 28, 1916, 


; FINLARCED PiounerdieAnpiniON ted cs ‘OF Marcx 2 1915, 


Additional entry under the act of March 3, 1915, may be made only where the 
land in the original entry, as well as. that in the additional application, 
has been designated as subject: to entry. under the enlarged homestead act; 
and where part of the original entry is susceptible of irrigation at a reason- 
able cost, and the land embraced therein is therefore not susceptible of 
designation, rere is no basis . for additional ee under the act of 

March 38, 1915. . He gis 

| Jonzs, ia inst Assistant Secretary: 

. This is an appeal by Hiram E. Wheeler ae a aecsian of the 

_ Commissioner of the General Land Office, dated March 18, 1916, 
declining to designate, under the act of March 4,.1915 (88 Stat. 1162), 

the N.4 NE. 4, NE. 4 NW. 4, Sec. 34, NW. NW. 4, Sec. 35, T. 25 N., 
R. 69 W., 6th P. M., Cheyenne, Wyoming, land district. 

March 24, 1887, ‘Wheeler made homestead entry No. 1612 at ‘Chey- | 
enne, Wyoming, for the E. 4 NW. 4, Sec. 85, and S. 4 SW. 4, Sec. 26, 
of the above township. He made final proof thereon December 27, _ 
1898, stating that he had cultivated and raised. crops on 5 acres for: | 
_ six seasons; and had cut hay from 65 acres for six seasons. One of 
the improvements stated in this proof was an irrigating ditch. Final 
certificate was issued December 30, 1893, and patent, October 6; 1894. 

_ . July 3, 1915, Wheeler. filed his-application 013705 for the tract first — 
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“ 


ae described bores as an saitional atitey ids: the enlarged homestead v 


jaws, together with his petition for the designation of the entire area 
under the act of March 4, 1915, supra. In his application he alleged | 
that there were not more aan 60 acres: upon the entire area which are 


susceptible of irrigation, ata reasonable cost, from any known source — 


3 of water supply ; that this acreage is entirely upon his original | home- 
stead, there being no land whatever susceptible of irrigation upon — 


‘the land embraced in his additional application. This petition was — 


- referred to the Director of the U. S. Geological Survey, who, ‘upon 
February 23, 1916, reported to. the Commissioner as follows: — 


- According to data available in the ‘Survey the applicant’s original homestead | 
ig. crossed. by Laramie River and -is at least in part susceptible of irrigation. | 
‘These data are. confirmed’ by the description of the land under discussion. sub- — 
mitted. by the applicant, wherein it is. set forth that not more than 60 acres 
in the original homestead is susceptible of irrigation. | . 

Under the foregoing circumstances. the original homestead is ‘not subject to 
designation, and since its. designation is. necessary before any benefit can be. 
“ derived from the provisions of the enlarged homestead. act consideration of 
the advisability of designating the proposed additional entry is not required 
in making disposition. of this case. Accordingly, the applicant’s statements as 
to the character of the land in his sDrOnOse) additional ay have not been 
taken up for consideration. 7 


The present appeal was 3 also referred to the Director of the Geb. 
logical Survey, under the regulations of April 11, 1916; and, under 
date of May 25, 1916, the Director reports that no ‘allegations have 
‘been made by the appellant to. cause the Geological SOEvey, to modify 
its prior conclusions. ~ . 

_ The act of March 4, 1915, supra, permits— | 
any person qualified to make ‘entiy under the provisions “of the act of Feb- 


ruary nineteenth, ninetéen hundred and nine, and acts sce thereof and 
supplementary thereto— .. _ 


to make applications to. enter, under the provisions of said acts, any 
unappropriated public land which has not been designated as subject 
to entry under the enlarged homestead laws. 
Section 8 of the act of March 3, 1915 (38 Stat., 956), provides: 
That any person who has. made, or ‘shail ‘make, homestead entry. of lands 


of the character herein described, and who has not submitted final proof thereon, — 
or who having. submitted - final’ proof. still owns and occupies the land thus 


entered, shall have the right to énter publie: lands, subject: to the provisions. of | 


this act, contiguous . to. his first entry, which shall ‘not; together. with the. 


; original entry, exceed thr ee. hundred’ and twenty acres: Provided, That the land oe 
originally entered and that covered by the additional entry shall have first been. 7 


: designated as. subject to this act, as provided by section one thereof, 


The act of March 4, 1915, therefore, permits of the filing of appli- 
cations and requests for designation solely by such persons who are 
qualified to make entry under the enlarged homestead laws. Wheeler 
desires to mB Snty of the tract. as additional to-his original entry, 
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~ and dade section 3 of the act of March 3, 1915, supra, it is s hecds- = 
“sary that both the land in the original ae and that covered by the 


additional entry shall have first been designated as subject to the - 
enlarged homestead laws. The report of the Director of the Geo- © 


~~ logical Survey, and Wheeler’s own final proof, show that the original — 
entry is, at least in part, subject to. irrigation at a resonable cost. 


_-.. Since the land embraced in his original entry can not be designated - 
under the enlarged homestead laws, it solowe that. alee “ould _ 


not make ‘an additional entry. 7 | 
The conclusion of the-Director of is Gxiowien Cee vey, gait the 

decision of the Commissioner, are accordingly correct, = their. 

action is ereny: affirmed. | | | 


: a FORT BERTHOLD INDIAN LANDS. 
os InsTRUCTIONS.._ | 


| Derarracent OF THE 2 INTERIOR, 
| ‘Generat Lanp Orrices, 
| eileen shade 1, ‘1916. 
Reoister AND Racarven, © ou —— 
es. Minot, North Dine 
Sims: Under the President’s proclamation of oe 17, 1915 
(44 L. D., 452), all lands in the former Fort Berthold Indian Reser- 
vation, cladeiaed as coal lands, not previously disposed. of, were made 
subject to settlement and entry on. June 1, 1916, at 9 o’clock A. M. 
I am now in receipt of a communication aon ‘Mr. John McPhaul, . 
Superintendent of Opening, from which it appears that on J une 1, 
1916, at 9 o’clock A. M., two hundred persons had assembled at the 
door of your office and the corridor leading thereto, under the sup: 
position that their position in the line would determine their right 
of entry, but on his suggestion, you had publicly announced that all 
applications for such lands, tendered by those 1 in atteridance, nee : 
be considered as filed at the same time. _ > 
The superintendent is of the opinion that ander the ge the regu- 
ations as.contained in circular No. 324, and good administrative. 
practice, those who made simultaneous entries at 9 o’clock A. M., 
~+standard time, should be given precedence over those who claim set- 
tlement on or after that~hour, . With this view I am in accord.. 


hie respectially, C jf 
LAY TALLMAN, 


Commissioner, 7 

isonivel J uly 1 1, 1916: : | 

| _ANDRIEUS A. JONES, | 
First Assistant Secretary. 
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“SWAN | ¥. ‘BERNARD. 
‘Decided July: 6, 1916, 


-? Contast—Rutn 2-—-QUATAFICATION. TO ENTER. 


‘Under Rule 2 of Practice a contestant must be qualified to make entr: y; ‘ander 
the law specified by him, at the time of filing his affidavit of contest ; aid 
one who is disqualified to make homestead entry by reason of being the 
proprietor of more than 160 acres of land, is not qualified:-under Rule 2:to 
initiate a. contest with a view to making homestead entry ; and where'so | 

7 disqualified at the date of filing affidavit, the fact that such disqualification 
‘is subsequently removed does not have the effect to validate the contest. 


: ConTEST—ABANDONMENT—MILITARY © SERVICE. . 


‘Where a homestead entryman who had declared his intention. to become a 
citizen, but had not yet completed his citizenship, was, while visiting his — 
native country, impressed into the military service thereof, his ‘absence due 

_ to. such cause, which is beyond his. control, will not be considered an aban- 
_donment of his homestead entry.. 


| a ONES, First Asstatorit Secretary: | — a 
April 21, 1916, the Department granted petition for eciceae oa aan 

- directed the Commissioner of the General Land Office to transmit the © 
~ record in the above-entitled case for departmental consideration. In 


accordance with that order the record: was transmitted and has been. 


considered. 


It appears. that on ovenbet os 1910, J oe B. ‘Beriaed ade: | 


. aineiaa entry for the N. 4 SW. 4, and N. 4 SE. i, Sec. 32, a 3D 
N., R. 40 E., Elko, Nevada, laid district. At time he ade entry 


fie: filed a copy OF his declaration to become a citizen of the United 


_ States, but he has not completed citizenship. 


August 28, 1914, Ernest M. Swan. filed contest affidavit against said 


a ‘entry, charging that: 


The entryman has abandoned said land and has not lived or resided, nor made : 


his home upon said land. for the past six months ‘and ten days next immediately Fi 
preceding the filing of this contest; that. said entryman Joseph B. Bernard: left. 
-Goleonda, Nevada, on the 15th | day of February, 1914, for the Republic. of 
- France, and has-not. been on said land nor resided. thereon nor any part thereof _ 
since said date and that said entryman has not. been upon. sald land nor any e 
part thereof since the 15th day of February, 1914. : | 

Notice was issued and proof of service by publication + was filed. - 

‘The entryman made no answer, but John C. Moore filed answer, as 
- guardian of the estate of the entryman, showing that he was ap-° 
pointed as guardian under date of September 30, 1914, by the Judge — 

of the District Court of the 6th J udicial District of the State of 

Nevada, in and for Humboldt County, upon the finding by the court 
after due hearing that the entryman was incompetent. Obj ection 
was made by the contestant against the appearance in the case upon 
the part of the guardian, it being. alleged that the court had ne 

ae! to appom the pt Spleones for the entryman who was not at 
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that time within Hie jurisdiction of the count The peor of the pro- 
_ ceedings pertaining to the citizenship was introduced at the hearing 


on the contest, but. was objected to by the contestant. The local 


_ officers found from. the testimony that the entryman had abandoned 
the land and recommended cancellation of the. entry. Appeal was - 
made by the guardian, but the Commissioner by decision of January 
19, 1916, affirmed the action of the local officers and held that the 


guardian’ ‘was without legal authority in the case, and he therefore 


directed that the entry be canceled and the case closed. Later, how- 


ever, the Commissioner directed that action be suspended, and so far a Oe 


as shown the entry. remains intact... © | | 
_- Appeal was filed by. the guardian from the action of the Conimis- . 


sioner, but it was held that the guardian had no right to appear in 
_ the case for. any purpose whatever, and the appeal was dismissed, 


but action was suspended for twenty days to allow opportunity to file. | : 


__ petition for certiorari. The: petition was thereupon filed as above 
_ stated. | | 
In view of the action to be taken hevay: it will not — necessary - 
..to consider the legal effect of the guardianship ‘proceedings. At” 
the time Swan filed his contest he stated in his affidavit that he was 
not the owner of more than 160 acres.and was qualified to make — 
homestead entry, and intended to make homestead entry in the exer- 
cise of his preference right. ‘His testimony given at the hearing 
shows that he was at that time living. upon a ranch containing 880 
acres, and that he had a contract. for. purchase of that land; that a 
deed of conveyance to him was then held in a bank to be delivered to 
him upon his making full payment of the purchase price ; that he had 
made part. payment; that the deed in escrow would convey to him 
the entire interest in the said 880 acres in case he makes full ‘Payment; 

_ that the purchase was made on February 3, 1914. | 
_. The purchase above referred ‘to. disqualifies Swan from making 
| homestead entry. See Jacob J. Rehart (35 L. D. , 615), and cases there 

cited. Neither was he qualified . asa contestant with a view to making 
~ homestead entry in the exercise ‘of his preference right. See Rule 2 


of the Rules of Practice. On June 26, 1916, an affidavit executed by 


_ Swan on May 26, 1916, was filed with the Department, which states 
that the. contract ‘of purchase referred to was forfeited on February | 
8, 1916, because the affiant was unable to meet the payment which — 


- ‘became due.on that date, and that he now has no interest in said : 
contract. This affidavit can not be introduced in evidence at this _ 


7 time nor in the manner stated. It is no part of the contest. record. 
- Furthermore, even if considered as proper evidence in the case,.the 


qualification comes too late. He vas not qualified as a contestant to 


ae make-a homestead entry at the time of the, filing of the contest or at 


: _ the date of the hearing. Therefore, the action with reference a . 
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the entry under contest is a inatier solely between the entryiman and i, 


a! “3 the Government. 


 It'is shown by oe record that the. suecmman left the land in Feb- 
_ ruary, 1914, and went to France to visit his parents, and that he was 


engaged in attention to them until the outbreak of the present Euro- 7 - 


pean War; that France is his native country, he having declared his _ 
intention to become a citizen of the United States, but not having 


es, completed citizenship he was impressed into the military service. A 


number of letters written by him after reaching France were intro- 
duced in evidence, and under the circumstances of the case it is 
believed that they are entitled to consideration. They - indicate that 
- he was anxious to retirn to this. country, but that at first he was 

engaged in caring for his mother who was old and feeble, and after- 
- wards was compelled to remain in the army, and that because of the 
belief that he would not be able to come back within the.six months’ 
period to protect his entry, he endeavored to dispose of it and exe- 
‘cuted a relinquishment: which he forwarded to the father-in-law of 
the.contestant.in whom he appears to have had full confidence. He ex- 
pressed strong feeling against his uncle, Adrian Bernard, becatise of 
the guardianship proceedings and other matters. The relinquishment 
- -was not filed apparently because the said uncle had possession of the - 
land and it was thought inadvisable to file it. Both sides. to this. 
controversy claimed to be acting in the interest of the entryman. 
~The contestant states that he proposes to pay. the entryman $1,000 in 
accordance with their agreement, less, however, the cost of the con- 


test which was'made necessary by the interference of Adrian Bernard. * 


He contends that he is trying to keep the said uncle from beating the 
entryman out of the land. On the other hand, the uncle, the real - 
party interested in the defense of the case, says that the contestant 
is trying to get the place for nothing, and that the defense is trying to 
protect the entryman’s interest. It has been held that absence from 


a homestead entry for cause beyond the control of the entryman, as 


for instance judicial restraint, is not abandonment. See Reedhead v.. 
Hauenstine (15 L. D., , 554), and cases there cited. : = 
In view of the circumstances disclosed the Department will: permit ee 

the entry: to remain intact and the contest is hereby: dismissed. | 
_ The decision of the Commissioner i is accordingly. rever rsed. . 


| ‘SWAN v. BERNARD. ar 
Motion for he cae of departmental decision of cae 6, 1916, AB si 


L D., 205, denied: by First: Assistant cages Vogelsang September ae | 


18, 1916, 
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: ENLARGED HOMESTEAD— ADDITIONAL ENTRIES—ACT J ULY 3, 
1916. | 
7 Circoar. eg a 
[No. 486.] . 
DEPARTMENT OF THE. Iwrerior, 
GENERAL Lanp OFFICE, 
: ; ae eae nee D. C., Fuly 8, 1916. 
- REcrstars | AND Rucurvens, | 
United States Land Offices, Arizona, California, Cetovade: | 
Kansas, Montana, Nevada, New Mezico,. North Dakota, 
Oregon, South Dakota, Utah, Washington, and. Wyoming. es 
‘Sirs: The act of July 8, 1916 (Public, No. 142), added a seventh 
section to the enlarged heres act, to permit an additional entry 
_ for ‘land not contiguous to the tract originally entered—after sub-— 
_ Inission of proof on the original entry. It reads as follows: | 
That the act entitled “An act to provide for-an enlarged homestead,” ap- 
: proved February. 19, 1909, be amended ie adding thereto an additional section 7 
to be known as. section v3 . | 
SEC. 7. That any person who has made or shall make Howieatena entry of leas 
than three hundred and twenty acres of. lands of the character ‘herein de- 
_ scribed, and who shall have submitted final proof thereon, shall have. the 
7 right to enter public lands subject to the provisions. of this act, not contiguous 
to his first entry, which shall not with the original entry exceed three hundred . 


and. twenty acres: Provided, That the land originally. entered and that covered 
by the additional entry shall first have been designated as subject to this act, as 


ie provided by section one thereof; Provided further, That in no case shall patent 


- issue for the land covered by such additional entry until the person making. 
game shall have actually and in conformity with the homestead laws resided 
upon and cultivated the lands so additionally entered, and. otherwise complied 
with such laws, except that where the land embraced in the additional entry. 
-is located not exceeding twenty miles from the land embraced in the original — 
entry no residence shall be required on such: additional entry if the entryman 
is” residing on his former. entry: And. provided further, That this section shall 
not :be construed as affecting any rights as to location of soldiers’ additional 
homesteads: under section twenty-three hundred. and six of the Revised. Statutes. 
2. This act has no application unless the first entry was made in| 
one. of the States where the enlarged homestead act is in force, as 
- listed above, and the additional entry can not be allowed until both 
| tracts shall have been designated thereunder. However, in consid-_ 
ering allowance of the entry it is not material whether the applicant 
owns or occupies the original tract. A person whose two incon- 
tiguous entries do not make up 320 acres, who has submitted proof 
on the first and occupies his unperfected second claim, may amend 


- the latter by adding land contiguous thereto, so as to agg regate that | 


@ area, puplect to the requirements of this act respecting residence and 
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cultivation. "Also the peneees of this act may be ciaed by a | person Ce 

_. who has made and perfected more than one homestead entry; but the > 
aggregate area of the land thus acquired with that applied for is- - 

eae to 820 acres. | 


_ 8. The only qualifications waminied of an Spteie urider this act 
are that he has not already made an additional entry thereunder, and | 


that the tract applied for will not, with other lands which. he has _ 


- entered and acquired title to under any of the nonmineral public- 7 

land laws, or which he is then claiming thereunder, make a an agere- 
gate of more than 480 acres. ae 

4, It is not necessary that any of the iat be designated under the i 


enlarged homestead act when the application. for additional entry Is : 


_ filed. The applicant must state that both tracts have been so desig- 
* nated, or he must file petition for designation of the undesignated 
land, as provided by the act of March 4, 1915 (88 Stat., 1162), and 
separate petitions must be filed for the different tracts if both be 
-undesignated. These will be forwarded by: the local officers, as 
directed by the regulations under said act. — | : 
| Where an original tract, outside of the land detect is aid : 
. have been: designated. you will at once make inquiry of the proper 


. office. If the response be satisfactory, action will be taken accord- 


- ingly; but, if part or all of the original tract appears not to have Me 
been designated, the applicant will be allowed. 30 alas within which | 


to file a petition for its designation. 


5. On the notice of allowance of an application, ee on. the apple e Fe a 
cation itself, you will stamp, “This additional entry is within 20 ite cee 
miles of the original,” or that it is not, as the fact may be. To ascer-— 


tain whether two tracts are within 20 miles of each other, the shortest 


_ distance in a straight line between the nearest pone will be consid- ‘ a 


‘ered as controlling. 


6. There must be shown i 1. ‘proof on the. entry ihe quae ee na | 


| and cultivation and the existence of a habitable house upon the land - | 
entered, exception to these rules being made only where said tract is 


> within 20 miles of that embraced i in the original entry and the en- 


-tryman Is residing on the latter. In that event the homesteader os 


~- need not reside on the additional entry nor have a habitable house 


thereon, if he owns and resides upon the original tract when apply- — 
ing for said entry; and continues both ownership and residence until 
~ submission of proof. | 
‘In the proof, to be submitted within five years after ie date of ie 
additional entry, there must be shown residence on the additional 
 tract—or on the original, if permitted under the 20-mile exception. 


above explained—for not less than three years, subject to the privi- 
_ lege of being absent five months in each year, as provided by the 
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-. three-year aes act; also cultivation of not less than one-slx- 
teenth of the additional tract during the second year after the date 


of the entry and of not less than one-eighth of its area during the © | oe 


third year and until submission of. proof. Credit for sage serv- 

ice will be allowed as in other cases. | 

_ 4%, As in other cases, a petition for designation, filed i in connection 
with an entry under this act, must consist of an affidavit—executed 

_ in duplicate by the foohennt: and at least two witnesses—setting 

forth a description by legal subdivisions of all the land involved, its - 

character, and the conditions ‘governing the irrigability of both 


tracts. 


‘If any part or parts thereof’ are irrigated, their location, area, 

- gource of water supply, and other pertinent facts should be stated.’ 
_ If any part or parts thereof are under constructed or proposed irri- 
gation ditches or canals, or adjacent thereto, the relation of the lands . 
to same and the reasons for applicant’s belief that the lands are not 
irrigable therefrom should be explained. The felation of the tract 

to surface streams or springs rising on or flowing across them or in 
their vicinity should be indicated. If such sources of water supply 
-.are inadequate for the irrigation of the applicant’s lands, or are not - 
available to him, full particulars should be given. The location and 


_ depth. of wells, elevation of water plane.relative to the surface, and 


other pertinent facts which will disclose the quantity and quality of 
the water supply, obtainable from either ordinary or artesian wells © 
on the land, should be given: If there are no wells thereon such 


information should be furnished as to any other wells in that vicin- _ 


_ ity, and the possibility of irrigating the tract involved from under- 
ground sources should be fully discussed. If any attempts have 

| been made to irrigate and reclaim the tract, or if it has been included 
in a desert-land entry, the reasons for lack of success should be stated. 


The petition should be supplemented by a map or diagram in cases 


where the facts may be advantageously presented thereby. ~_ 
Where the Geological Survey advises this office that it is unable 
to classify the land, or some part thereof, ‘as subject to designation, 
this office will, through the proper local. land office, furnish the appli- 
cant with a copy of the Survey’ s report, and will allow him 30 days — 
_ within which to file response. At the applicant’s option he may 
either appeal from the findings to the Secretary ‘of the Interior, 
alleging errors of law, or he may present further showing as to the 
facts, accompanied by such evidence as is desired, teriding to dis- 


7 prove the adverse conclusion reached by the Survey. Such appeal 


or response, if filed, will be forwarded by you to this office, whence 
it will be tranamitted to the Geological Survey for further consider- 
ation. That bureau will consider the evidence submitted and, if it 
warrants such action, will recommend designation of the land; or 
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if its conchision be still savers: will transmit the record to salle Sacre: - 


tary with report. The case will thereafter be considered as having 


the status of an appeal pending before the Secretary’s office.’ In 
eases where the applicant fails to furnish a showing, or to appeal 


from the order of. this office requiring him to furnish it within the _ 
80 days limited. or. where the Secretary refuses designation, final — 


action will be taken and the case closed by this office on the basis of 


_the designations which may have been theretofore made. 


8. The act does not apply in any manner to the State of Idaho. 


Therefore entries can not be made thereunder in that State. 


: ra 


9. The provisions of this act do not apply to entries under section - 


-. 6 of the enlarged homestead act. 


Very beepectlally, 


epee _ 
| * Anonimi on JONES, —_—» 
First Assistant Secretary. 


ROACH v. COE, 
Decided July 10, 1916. 


Sariaaienas A Sern TON oF RigHT—ADVERSE ‘AporduaOn: 


The statute giving a right of entry as against a settler who does’ not ‘aadert re: 7 


_ his claim within three months after the filing of the township plat of sur- 


vey applies only to subsequent settlers, and does not give a mere applicant, . 
without settlement, any right as against an actual. settler,. notwithstand- — 


ing the settler may have failed to assert his claim. within the statutory 
period. 


Teun Furst Assistant Secretary: 


Willie L. Coe appealed from feaeon of March 10, 1916, nee | 
ing his homestead entry as to the SW. 4, Sec. 35, T. 19 S., R. 33 E., 
_ N.M. M., Roswell, New Mexico, on the eroune of Luther R. Roach’s "2 
* pier right. 


This township was designated andes ihe enlarged ianeeead ate 


_ May 1, 1909, survey in the field was made in January, 1913, and | 


plat filed j in the local land office December 1, 1914. March 15, ‘1918, 


17, 1915, Luther R. Roach filed enlarged homestead application. for 
SW. 4,. See: 35, ‘and other land, which the local office suspended be- 
cause of Coe’s pending application: May 12, 1915, Roach filed pro- 


test against allowance of Coe’s application, alleging settlement April 
. 1,.1909; establishment of residence, which he maintained to date 


- Chay TALLMAN, Commissioner. . 3 


Coe filed second homestead application for the S. 4, Sec. 35. March | 


of the protests that he had cultivated 50 acres in-1909, 120 acres in 


1910, 100 acres in: 1911, 1912, 1918, 1914 and 1915; ad his improve- 
: ments consisted. of a hall dugont two aaa 110 aad 102 feet deep ; 
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respectively, wind mill, reservoir 40 x 60 feet, iron barn, frame. barn, 
granary, two. corrals,. Race of entire eign except a email part in 


section. 34 on which he had not adjusted the fence to the survey—all 
valued. at $1000; that Coe had: actual knowledge of his. improvements — a7 
and had: passed through his farm; that Coe had not established resl- 


dence, made any settlement,.or any improvement. 
August 7, 1915, the Commissioner directed a hearing Scien the 
parties to determine their- respective. rights, which was had, both 
parties appearing in person, aided by counsel, and sibmitting evi- 
dence. October 28, 1915, the local office found in favor of Roach, . 
which action: the Commissioner affirmed. 
The appeal insists that as more than hres: cionthe had elapsed. | 
after the filing of the plat in the local office, Coe has a right to make 
entry, notwithstanding Roach’s prior settlement. He does not deny 
that, prior to his own application, he. knew of Roach’s settlement, 
but as Roach had not made his filing i in the local land office within 
three months after filing the plat, he claims priority. | 
The statute giving right of entry as against a settler who. ees not — 


declare his right within three months from the filing of the plat is 


intended for the benefit of subsequent settlers and not to give a mere 
applicant power to deprive an actual settler of his settlement right, - 
‘improvements and property. Coe.made. no. settlement prior. to 
Roach’s. eee and, therefore, can not insist on the allowance of . 


his own. 
The. decision i is afivined. 


| “ROACH v. COE. 
: Motion for rehearing of departmental decision of July 10, 1916, 45 
L. D., 211, denied by Assistant saa alias August 23, 1916. 
7 FRANK EYRAUD ET AL. 


Decided July 10, 1916. 


aS Mente: Ora —Converance OF STRIP FOR RaILRoap PURPOSES. 


Where the locator of a mining. claim conveys all his right, title and interest 
in.a strip thereof to a railroad company, over which the line of road is Lee 

7 structed, the area so conveyed should be. excluded irom application for 
- patent: for the claim. . , 


- Jones, First Assistant Sécretary: 


This is an appeal by Frank Eyraud e¢¢ al. ar the aescieu f the if 


-» Commissioner of the General Land Office of February 7, 1916, requir-. 


ing them under penalty on default of suffering pan celinties of Sacra- 
| | mento mineral entry 08664 for the Indian Hill and Stony Bar and the 
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~ 


Andi Hill stancion Aine claims, survey 5086, to file supple- S 


mentary application for certain areas designated iG Tract A” and 


“Tract B” expressly excepted and exeluded from said entry and the 


i application upon which the entry was allowed. 


The Indian Hill and Stony Bar claim was located November 24, 7 
1902, and the Indian Hill extension October 26, 1908, and are con- — 


tiemous to each other. The entire area included within the out- — 


boundaries of each-of these claims as surveyed. is given in the field. 


— notes as, respectively, 34.360 and 19.986 acres. The said “Tract A” - 


containing 2.606 acres, bisects a spur ‘of the Indian Hill and Stony 


Bar claim and said “Tract B,” containing 4.650 acres, bisects the 


main body of the Indian Hill extension. Both of these tracts, which — 
are disconnected, lie along and 100 feet on each side-of the center of 
the line of the Western Pacific railway, which crosses the claims in 
an easterly and westerly direction. With said tracts excluded the 
ground in question consists of 3 noncontiguous areas containing, — 
respectively, about 35, 8 and 4 acres, the larger lying to the south and 
the two smaller to the north of the railway. The smaller areas are. 
- about 1000 feet apart. 3 

Said. tracts “A” and “B” are ‘shown by the record to represent 
areas which by two separate deeds, dated May 10, 1907, were by the 
claimants of said mining locations “granted, bargained, sold and - 


conveyed ” ” to the Western Pacific Railway Company, the grantees. 


reserving to themselves only the right to construct. across said areas © 
pipe lines for mining purposes. 

Application for patent to the mining aaeaes was 5 filed oo gppellants 
August 18, 1915. Said application expressly excepted ‘and excluded 
therefrom: hase tracts. Notice of the application having been posted. 
for the required period ata point-on the ground situated to the south 
of the railway and publication for the same period having been had, 
entry as applied for was allowed November 8, 1915. Upon consider- 
ing the entry the Commissioner in the decision here appealed from, - 
after calling attention to certain curable defects, said: - 


Exclusion is made.in the application for patent of an area of 7.256 ‘acres: 
designated by theofficial survey as tracts “A” and “B.” There is no record in 


7 this office of any patent having issued for this. excluded area. ‘The abstract of — —_ 


title shows that the locations included this area and that these claimants and 
their grantors on May 10, 1907, conveyed to ‘the Western Pacific Railroad ‘the 


land designated as tracts “A” and “B:” The fact that the land ‘embraced in a 


mining » claim. is used ‘or occupied as ‘a railroad right of way or has even been | 


patented as a right of way does not authorize its exclusion from an application oe 


--for patent for the claim. All persons entering ‘public ‘lands to part of which a | 
right of way has attached, take the same subject to such right of way and the 
area of the right of way is to be computed as a ‘part of the ‘area of the tract 
-entered.. See John W. Wehn (32 L. D., 33); Grand ‘Canyon Railway ‘Company 


vw Cameron (35 -L. D., 495, 497). The claimants are, therefore, required to file 


a supplementary application for patent for said excluded area, to publish and 
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= notice. ‘thereof, and upon the completion of the publication and. posting, 
- make an additional payment of $17. 50, making a total payment. of $137.50, the 
-Jegal price for the total area of 54,346 acres embraced in the location, in order 
that patent may issue for the entire area in the absence of other objections. _ 
See ctarnaniead and other lodes (37 L. D., 371). and Pocatello Gold, ete., Co.» 
(42 L. D., 550). 
.- The ecnieds cited by the Commissioner to sustain hig ruling relate 
solely to tracts traversed by‘statutory rights of way attaching prior 
to any other appropriation. thereof. The area included 3 in the mining 
claims here in question, does not appear to occupy any such status. _ 
- Said claims, as above stated, were located, respectively, in 1902 and | 


1908. The Western Pacific Railway Company, whose line of roadis ._ 


projected across the areas included in the location, are shown by the | 
- records of the General Land Office to have constructed its road under 
the provisions of the act of March 3, 1875 (18 Stat., 482), the map of 
definite location of which was. filed in the General Tand Office April 
10, 1908. The fact as shown by the recitals in the deeds hereinabove 
referred to, that $2,000 was paid the mineral claimants in considera- 
tion of the conveyances of tracts “A.” and “B,” would seem to in-— 


‘dicate that the priority of right to the land was in the mineral claim- > — 


ants, or, in other words, that the said mining locations antedated any 
claim: of any character on the part of the railway company to any . 
portion of the areas included in the locations. ‘This being true it 
must be held that the said decisions cited by the Commissioner have. 
no bearing upon this case. : 

The precise present status of the tracts tonweed: to the railway 
company and excluded from the. mining claimants’ application, and 
entry is unnecessary to be here determined. Suffice it to say that. 
the mineral claimants contend, and their contention finds ample sup- 
port in the terms of the deeds above referred. to, that they conveyed 
to the railway company not a mere easement in said tracts but their 
entire right, title and interest therein, reserving only the right to run © 
pipe line across the areas for mining purposes. In view of these. 
circumstances, they can not, on the present state of the record, 
comply as to said tracts «A» and “B” with the requirements of 
paragraph 42° of the mae regulations, which reads in. part aS 
eee. : ; 

Outside of the Territory of Alaska, the application for patent will be received. 


and filed if the abstract is brought. down toa day reasonably near the date 
of the presentation of the application and shows full title in the applicant, 


who must as soon as practicable thereafter file a supplemental abstract brought | 7 


down so as to include the day of the filing of the application. Publication will 


: vot be ordered until the showing as to title is thus completed and the local 


land officers are satisfied that. full title was in the applicant on: the ney of the 7 
| fling of the application. (Italics borrowed.) 

‘The Department i is also of the opinion that in no event should the 
entry be gee in. its entirety for failure on the part of ae min- 
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eral claimants to file supplementary application for said tracts “A” 
and “B.” Mineral claimants are entitled to exclude any portion of — 
the area included in a mining claim for any reason that may seem 
fit without affecting their right to some other portion of the area, 
_ provided the excluded portion does not contain an essential part of 
the improvements relied upon to support the application, or the dis- 
ey, upon which the location is based. — ; | : 

For the reasons above stated the decision appealed one is re- 
-. versed and the case remanded for appropriate action » in harmony 
| with the views herein expressed. ot 


‘BLOOMSTRAND v. _ HEIRS OF LYON. 


Decided July 10, ‘1916. 


ConTEST—DECEASED Ereywoman—Hems, 7 | 
Upon the death intestate of a homestead entrywoman, who made ae as 
a widow, leaving surviving a husband and children, the husband does 
not have the sole right of succession to the entry, but where under the . 
statutes of the State the husband is an heir of his wife, the right. of. suc- 
cession is to the heirs generally; and a contest against such entry must | 
make both the husband and the children parties, meet the requirements of - 
Rule 2 of Practice respecting the name, residence, and age of each me 
ang notice thereof. be served upon each of them, , 


JONES, First Assistant Secretary: 

- Samiel A. Bloomstrand appealed fon desicion of March 4. 1916, 

ruling him to amend his contest affidavit against homestead one of 

Mary A. Dye, afterwards Lyon, deceased, for the E. 4 SW. 4,.Sec. 20, 

T.3.N., R. 3 E., B. M., Boise, Idaho, on the ground ‘that he had not 

made all necessary nartieg | in his contest. a 
October 29, 1913, Dye made entry and afterwards interiiasried = 


with one J aha H.. on At the time she made entry she. described — | 
herself as a widow and head of a family consisting of three sons. 


February 4, 1916, Bloomstrand filed in the local office an affidavit 
that claimant died about October 1, 1915, leaving a husband, John 
 #w, Lyon, and that during her lifetime she did not establish or main- 


- tain residence on the land; had no dwelling house thereon, and her | 


said husband has not established or maintained residence on the is 


land, which is wholly unimproved. Notice issued; was personally | 
- served. on John H. Lyon February: 5, 1916, who aie no answey; 
and the local office forwarded the record ie the Commissioner, rec- 


commending cancellation of the entry. The Commissioner called at- 

tention to Rule 2 of Practice, which requires that an applicant who 

contests must state the name and residence of each party adversely — 
interested, including the age of each heir or any deceased entryman. 


oe 


=~ 
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The Goniniationer also found from the vewaide of the entry that at 
_the'time of the entry Dye was the head of a family of three boys, 
and a widow, wherefore he directed the claimant to make the children - 
of the deceased parties to the contest; to state their ages, and to serve . 
them with notice, remanding the case to the local office. | 
The appeal asserts error in holding that where an entry woman | 
dies, leaving a husband, it is necessary to’ serve notice of. contest on. 
other persons than the husband. | | | 
In respect to a deceased homestead antiyman, section’ 2291 of the - 
‘Revised Statutes governs the succession. It provides: 


No certificate, however; shall be given, or patent issued therefor, until the 
expiration of five years from the date of such. entry ; and if at the expiration of 
such time, or at any time within two. years thereafter, the person making such © 
entry; or if he be dead, his widow; or in case of her death, his heirs or devisee; 
or in case of a widow making such entry, her heirs or devisee, in case of her © 
death, proves by two credible witnesses that he, she, or they have resided upon 
or cultivated the same for the term of five years immediately succeeding the 


- time of filing the affidavit, and makes affidavit that no part of such Jand has 


been alienated, except as provided in section twenty-two hundred and eighty- — 
eight, and that he, she, or they will bear true allegiance to. the Government of 
the United States; then, in such case, he, she, or they, if at that time citizens 
of the United arene shall be entitled to a patent, as in other cases provided by 
law. 7 | 
It is notegable that ee of a man cite: a homestead sie 
the succession devolves upon the widow; but in case of a widow mak- 
‘ing such entry it is her heirs or devises who succeed. The statute 
makes the widow successor to the entryman in a homestead but does 
not make the surviving husband successor to a deceased entrywoman. 

It was held in Heirs of May Lyon,:40 L. D., 489, that where an entry- 


- woman dies, leaving‘a husband and a ininar child surviving, the child 


does not have the sole right of succession under section 2292, Revised 
Statutes, where the statutes of the State make the husband an heir of 
- his: wife. In Idaho, section 5702, volume 2, Idaho Revised oe it 

is provided respecting the succession of a married woman: | - 


41. If the decedent leave a surviving husband or wite: and only one child, or 
the lawful issue of one child, in equal : ‘shares to the surviving husband. or. wife 
and child, or issue of such child. If the decedent leave a surviving husband . 
or wife and more than one child living, or one child living and the lawful issue 
of one or more deceased children, one-third to the surviving husband or wife, 
and the remainder in equal shares to his children and to the lawful issue of 
any deceased child by right of representation, . 


Tt is thus clear that Mrs. Liyon’s husband is an heir to oo estate as 
well as her three sons. There was, therefore, no error in the Com- 


| ‘missioner ’s 's decision, which is affirmed. 
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‘ELLIOTT. v. WHITE. 
Decided July 10, 1916. 


DESERT LAND Ewres:—Expenprrores—Act or Marcu 4, 1915. | 
- Where a desert land entryman after making the required expenditures, - | 


and being ‘unable to reclaim: the land, relinquished his entry and made 
second desert entry of the same land under the act of February 3, 1911, | 
with the ‘purpose of in good faith complying with the requirements of 


the desert land law, but made no additional expenditures. under the second — | | 
| entry, he may receive ‘credit for the- expenditures made by him under his 
first entry for the purpose of availing himself of the remedial provisions sn ¢ 


| “of section 5 of the act of March 4, 1915. . 
-Dapaararuntas DEcISION DISTINGUISHED. 3 
Herren v. Hicks, 41 L.. D., 601, distinguished. 


-- Jonus, First Assistant Secretary: 


_ Harry E. White has appealed fen the decision of the Conanie: . 
sioner of the General Land Office of, January 8, 1916, holding for — 
cancellation his desert- land entry, made October 80, 1918, for the 
NW. 4, Sec. 12, T.9 N., BR. 18 W.; 8. B. M., Los Angeles California, | 

land district. : 3 

First annual rere in sipet of this entry was filed oa 10, 
1914, alleging an expenditure of $444.75, and on December 16, 1914, 
Harry W. Elliott filed affidavit of Conte against the entry, charging 
fraud in making the same and failure to make any expenditures . 
whatever. Honae to the improvement of the land since the date of 
the entry. 

Jt appears ‘that White mada aeaert: land entry for this land Feb- 
ruary 6, 1908, which he relinquished October 30, 1913, after expending 
_ about. $4, 246 in the improvement of the land and the construction of 


_ three wells in a fruitless effort to obtain water for irrigation purposes. 


It is admitted that the expenditure alleged in connection with the 
present entry. was the assumption and partial payment of an obliga- 
tion incurred in connection with the former entry, and that there 
_ have been no actual expenditures made for the purpose of irrigating, 


reclaiming, or cultivating the land since the date of the present entry.’ - 


The Commissioner sustained the contest and held the entry for’ — 
cancellation on the authority of the case of Herren v. Hicks (41 L. D., 


| 601), wherein the Department held that from the date of that le: a8 


cision, March 6, 1913, “no expenditures except those made on ac- 

— count of the entry, can be credited on annual proofs, and expendi- 
tures once. credited can not be again applied,” and instructions of ° 

November 10, 1918 (42 L. D., 528), applying the’ rule announced. 


p in Herren v. Hicks, to cases. eleis the land entered had been re- ; 
linquished and a second ney - made under the act of F epEnany 3, 


1911 (36 Stat., 896). | 
Prior to the case of Herren », Hicks, s supra, it was held. that an 


- entryman under the desert-land laws who became the owner of im- — 


| - proven of a poet character that added value to the land, 


918 “DECISIONS RELATING TO THE PUBLIC LANDS. —tvon, 


- which were placed thereon by a former entryman, was entitled to 
eredit for such improvements.as if placed. on the land by the entry-_ 
man himself. See Holcomb v. Scott (33 L. D., 287); Holcomb ». 

Williams (33 L. D., 547); Heflin ». Schnare (40 L. D., 261). 
Cases were frequently before the Department wherein parties were 
attempting to claim credit for improvements placed on land by ~ 
former entrymen, where the latter had already received credit there-— 
- for, and the broad doctrine announced in the cases above mentioned 
was relied upon in many instances as an excuse for failure to make 
expenditures upon the latter entries, resulting in the perpetration 
of frauds upon the Government. It was to meet such a situation as 
this that the rule announced in the Herren-Hicks case was adopted. 

This entryman had secured an extension of time within which to 
‘make final proof under his former entry, which expired November 
1, 1918, and it appears that he relinquished that entry October 30, 
1918, because the extension of time allowed him was about to ex: 
pire, and he did not believe that he could reclaim the land within any 
period that might be granted by a further extension, and that his 
second entry was made to enable him to fully comply with the law, 
and not for the purpose of evading the same. 7 

In view of the circumstances presented in this case, the same Ase 
rot come within the spirit of the rule announced in the Herren-Hicks 
case, but it does come within the purview of the act of March 4, 
1915 (38 Stat., 1161), which provides i in part as follows: 

‘That where it shall be made to appear to the satisfaction of the Secretary of 
the Interior, under rules and regulations to be prescribed by him, with reference 
to any lawful pending desert-land entry made prior to July first, nineteen. hun- . 
dred and fourteen, under which the entryman- or his duly qualified assignee : 
under an assignment made prior to the date of this act, has, in good faith, 
expended the sum of $3 per acre in the. attempt to effect reclamation of the - 
land, that there is no reasonable prospect that, if’ the extension allowed by this 


- act-or any existing law were granted, he would be able to secure water sufti- 
cient to effect reclamation of the irrigable land in his entry or any legal sub- 


' division thereof, the Secretary of the Interior may, in his discretion, allow 


: such entryman or assignee five years from notice within which to Pee the 
_entry in the manner required of a homestead entryman. 
That any. desert-land entryman or his assignee entitled to the benefit ae the 
last preceding paragraph may, if he shall so elect within sixty days from the 
-- notice therein provided; pay to the receiver of the local land office the sum. of 
‘50 cents per acre for each acre embraced in the entry, and thereafter perfect 
such entry upon proof that he has upon the tract permanent improvements con- . 
ducive to the agricultural development thereof of the value of not less than 
$1.25 per acre, and that he has, in good faith, used the land for agricultural 
purposes for three years and the payment to the receiver, at the time of final 


proof, of the sum of 75 cents per acre: Provided, That in such case final proof . - 


may be submitted at any time within five years from the date of the entry- 

‘man’s election to proceed as provided in this section, and in the event of failure - 

to perfect the entry as herein provided, all moneys pace HoTore paid ape be 
forfeited and the  eaury canceled. | 


~ 
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“This i 1s @ crore! ete and the above: paragraphs « are intended -. 
| ‘to afford relief to entrymen under entries made prior to J uly 1, 1914, | 
that were pending on the date of the passage of said act,- cad Chie. | 


| 4 in good faith attempted to reclaim the land but were unable to do 


From the instructions of the Department of April 18, 1915 (44 | 
a D., 56), 1t will be seen that the act is given a broad interpretation: 
to. ‘bring within. its terms. cases where expenditures have been made | 
in good. faith, regardless of whether the same are such as would 
satisfy the requirement: for annual proof. Section 7 thereof deals 
with this question, and provides that— - , 

Any expenditure which . the claimant can show ‘that he has made in good? 
faith and with a reasonable belief that it would tend to effect reclamation of 
_ «the land will be acceptable, even though such expenditure may not have pee 
| Suen as would satisfy the requirements: for annual proof = > | 
These instructions do not modify the rule announced in the Herren: | 
Hicks case; but cases _ may arise under the act of March 4, 1915, 


. supra, wherein that rule is not applicable. 


-From a careful consideration of the situation here eetier e is 
~ believed that the entryman is entitled to credit for the expenditures — 
made by him under his former entry should he apply for the oa 
of the act of March 4, 1915, supra. | 
The decision of the Commissioner i is povernee,: 


7 LUCINDA GIBSON Er ae 
Decided Fuly 10, 1916. 


Apprrrowax Howesiein wine Oc neko hoe APRIL 28, 1904. . 
- ‘The qualifications to make additional homestead entry under the ae of 
. April 28, 1904, must exist at the date of entry ; and entry under’ that act 
can not be allowed. where the applicant is not. at that time the owner of 
the land embraced in his original entry, as. required by the act, notwith- 3 
standing he owned. and. occupied it at the date of the me of his appli- 
cation. 


Tone First Assistant eee — | ‘ 

This | is an appeal by Lucinda Gibson, Enoch egdeen, Actus | 
Nichols and Merril S. Montague, from a decision of the Commis- 
sioner of the General Land Office, dated January 20, 1916, adjudicat- 
ing their conflicting homestead apprrauone as certain lands herein- 
after described. | 

- November 5, 1914, sappleniantal plat of Sec. 18, T. 5 N, R. 38. B., 
 &B.M., Blackfoot, Idaho, was filed in the local office, ‘Applications 
- filed for lands therein were received. and acted upon under the circu-.. 
lar of May 22, 1914 bee L. D. a ee were, ore as 
follows: | 


018958, Lucinda Gibson, November 5, 194, for lots %, 8, 9, 10 and 13, of said z 
= 18; 


- 
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018959, Enoch Youngstr om, November 5, 1914, for lots. it, 12, 14 and 15, of ees 


said Sec. 18; 

018864, “Arthur Nichols, October 23, 1914, for lot 11, Sec. % lots %, 10, 12 and 18, 
of said Sec. 18; . 

— 018880, Merril S. Montague, October 26, 1914, for lot 5, Sec. 13, T. 5.N.,R. aT 
_E., and lots 8 and 9, of said Sec. 18. ‘ 


. Gibson accordingly conflicted with Montague as to lots. g and 9, 
aud with Nichols as to lots 7, 10 and 18; Youngstrom with Nichols 7 


~~: ag to lot 12. The applications were treated as simultaneous under the 


= circular of May 22, 1914, supra, and a hearing ordered to determine 
the rights of the parties, all of whom alleged prior settlement. The © 

“hearing was held May 5, 1915, and by decision of July 20, 1915, the | 

register and receiver held that Montague’s application oa be 

allowed in its entirety; that. Nichols’s should be allowed, except as to ~ 
Jot 12, for which a drawing should be had with Vounssrtor under — 
Siageanh 4. of the circular of May 22, 1914; and that Gibson’s © 
application should be rejected in toto. The Commissionér.tn the 
decision now under review, held that Montague’s application should - 
be entirely rejected, Gibson’s allowed as to lots 8 and.9, Nichols’s as to 

lots 7 and 10, Gibson and Nichols to draw ¢ as to lot 18, and Young- 
strom. and Nichols as to lot 12. | 

The Department finds that the concurring eonclison below, to 
the effect that neither Youngstrom nor Gibson had initiated valid set- 
tlement rights prior to their applications, were correct. The find- 
ings ‘below that lot 12 was not embraced in Nichols’s settlement claim 
- are also warranted by the record. The Commissioner’s decision, 
therefore, directing that a drawing be had as between Youngstrom 
and Nichols as to lot 12 is affirmed. The record, however, discloses 
that: Nichols’s settlement claim did embrace lot 18, and no reason is. 
perceived for the Commissioner’s ruling that Gibson and Nichols | 
-ghould draw ‘for lot 13... Nichols’s application should be allowed as. 
to lot 18 and Gibson’s application therefor rejected. 

Montague, upon November 5, 1903, made homestead entry . No. | 
9395 for lot 1, Sec. 18, T. 5 N.., R. 37 E. , upon which final proof was. 
made March 18, 1909, final cari ical No. 02142 issuing March 19, 
1909, and patent October 28, 1909. Montague’s present application i is 
> presented under section 2 of the act of April 28, 1904 <7 33 Stat., 527), 
which provides as follows: 

That any homestead settler who has heretofore euisned: or may neeatiee 
_enter, less than one-quarter section of land may enter other and additional land 


: lying: contiguous to the original: entry which shall not, with the land” first - 
entered and. occupied, exceed in the aggregate one hundred and sixty acres, 


_. without proof of residence upon and cultivation of the additional entry; and if 


| . final proof of settlement and cultivation has been made for the original entry | 


when the additional entry is made, then the patent shall issue without further 
_ proof: Provided, That this section shall not apply to or for the benefit of ‘any 


person who does not own and occupy the lands covered by the ea entry: 


ca 
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; ‘And provided, That if the original ‘entry should fail for. any: reason prior to 
patent, or should appear to be illegal: or fraudulent, the additional entry shall - 
not be permitted, or, if having been initiated, shall be canceled. + 

The testimony at the hearing disclosed that the original homestead 
entry of Montague had been. gubject toa mortgage, which was fore- 


_. closed, the foreclosure sale taking place March 28, 1914. It is:stated ss 
that under the laws of Idaho he had the period of one year within - 
_- which to redeem, but the-record discloses that he failed to so redeem 


and that sheriff’s deed was accordingly issued to one Robert T. Gib- - 
son, the purchaser at foreclosure sale. The register and receiver — 

held that Montague was qualified to make entry under the above — 
act of April 28, 1904, at the time of filing his application, and the — 


fact that he later becaiie disqualified was immaterial. The Com- — 


missioner held that the sale upon foreclosure. passed the legal title 
to the purchaser and that, therefore, Montague was not qualified to. - 
make entry since he no longer owned his original entry at. the time 
of filing his present additional application. It is contended upon 
behalf of Montague that under the laws of Idaho the legal title is 

not divested by the foreclosure sale but remains in the original owner 
~ until after the expiration of the period of redemption and until the 
execution of the sheriff’s deed. The opposing contention to this is - 
_ that while Montague may have been qualified at the time of present- 
ing his application, it is now clear that he is not qualified to make — 
entry and that his qualification must be determined as of the. date 
of entry and not as of the date of application. 

In the adjudication of the present matter the Daca will 
assume ‘that the parties have correctly stated the law of Idaho. 

In the case of Clark v, Mansfield (24 L. D., 348), Clark had. set- 
tled upon certain land in February, 1884, contaaine to reside thereon 
- until March 25, 1889. He filed his pplication to enter under the © 


homestead laws ‘October 27, 1887, action upon which, however, was _ 


, suspended pending: the adj midication of his controversy with a rail- 
- road company, which also claimed thé land under ‘an indemnity 


selection. ‘Section 5 of the act of March 3, 1891. (26 Stat., 1095), oa 


enacted a new provision to the law in the following words: , 
But no. person who is the proprietor of more ‘than one hundred and ae 

acres: of land in any State or Territory shall acquire any vight under the 
homestead law. - 


March 8, 1894, 1 Mansfield filed his homestead ape teen alleging. 


~ settlement: “March 4, 1894. The Commissioner of the General Land — 


Office held that Clark’s application should be rejected ‘and that of 
‘Mansfield should be allowed, which ruling was reversed. Py) ‘the ae 
‘Department. The Department there said at page 347: | 


_ According to law and’ the facts of the case, Clark was then and ther e, . to wit: 


on October. 27, 1887, entitled to have his application allowed and to make his - 2 


- homestead entry. But action upon his. application was suspended by Secretary Le 


‘Lamar’s order above quoted, until the company’s claim should be disposed of © 


“ 
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by this Department. This was not done until February 21, 1894, more: than 
' gix years after the date. of Clark’s application to make entry. Then Clark 
promptly secured a hearing, and a judgment of the local. officers in his favor. | 
Clark is not responsible for the delay. He has been guilty of no laches. He 
has diligently prosecuted and insisted upon. his rights, which must be deter- 


mined and measured by the laws as they were on October 27, 1887, when he. 


did all that he could do, or be required to do, to perfect the homestead entry, — 
which he had initiated on February 4, 1884, by settlement and continuous subse- 
quent residence. The act of March 3, 1891, above. quoted is not applicable in . 
this case. Clark is now entitled to a decision recognizing and establishing his 
rights as they were at the time of the filing of his application to make. entry. 


_ It should be noted that in the above case Clark had fully complied 
| with the homestead laws and presented his application showing full. 
- qualifications then existing in him. This had all occurred prior to 
‘the passage of the act of March 3, 1891, supra, relied upon by the 
Commissioner as effecting a disqualification. In other words, Clark 
had filed a proper application, had made a full compliance with law, 
and-was then. fully qualified. under the homestead laws, no: disqualifi- 
cation arising by any act of his own. It was there sought to apply 
a later disqualifying act to one who had, in all intents and purposes, _ 
| perfected his homestead entry before the passage of the later law. 
In Brown v. Cagle (30 L. D. , 8), it was held that the qualifications . 
requisite on the part of a home.tantdier must exist at the date of 
entry. The facts there were that an unmarried woman settled upon 
public land, but became disqualified by marriage prior to the pres- 
entation of her application and entry. In Case v. Kupferschmidt 
(30. L. D., 9), it was held that the-qualifications requisite to make - 
Romesia entry must exist at the date of entry and that any rights 
acquired by the filing of an application were lost where the applicant: 
subsequently and prior to entry becomes disqualified to enter. The 
facts there were that one Case, an unmarried woman, filed her appli- 


cation under the homestead law, April 5, 1898, which was erroneously - 


rejected by the register and receiver: for the reason that there was an — 
| outstanding preference right to entry under. the contest law in one’ 
Bennett.. Kupferschmidt made entry April 26, 1898. The Commis- 
- gioner of the General Land Office held that ‘Cane? s application had — 
been erroneously rejected, directed that it be allowed and that of 
- Kupferschmidt canceled., Kupferschmidt appealed to the Depart- 
-. ment, and. during the pendency of that appeal Case was married: — 
The Department, under that state of facts, held that Kupferschmidt’s _ 
entry should remain intact, since. Case had become ee from 
making homestead entry. 3 . 
“In Wright e¢ al. v. Smith (44 L. D. 908), it it was held that me a 
homestead. application should not be allowed after the lapse of a con-_ 
siderable time from the filing thereof without a showing on the part 
of the applicant of his then qualification to enter, yet where entry is 
| allowed ‘without such showing and the apebcant subsequently fur-- 
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; ree piaee of his penne qualification to the cae of the entry, - 


- it should be recognized as effective from the date of its allowance. 


‘Smith there had filed her homestead application April 16, 1910, in 
which she made a showing of her qualifications, which was sus- 
pended pending a termination of a protest filed by Wright e al. 
The Department finally directed that Smith should be allowed to 


_. make entry provided she should be duly qualified, and her entry. was - 
_ allowed December 16, 1912. The Department stated at page 228: ; 
‘The entrywoman first. filed her application on April 16, 1910, as above stated, _ 


showing her qualifications to make entry. A controversy which occurred. be- 
cause of the adverse claim of McManus resulted in long delay before final de- 


- cision upon the merits of the case, and, as a matter of precaution, the Depart- 


ment deemed it advisable to require Smith to show her qualifications at the 
time of perfecting entry. Such supplemental affidavit was not to be: considered 


as the basis of or initiation of her right; but simply to show that her. rights - 


theretofore gained had not been lost by disqualification to enter. It was con- 
cluded, as.above recited, that her status had not changed since ae her appli- 
cation, and that her entry should stand. 

The case of Wright e¢ al. v. Smith, from the sore résumé 6 thereof, 
would appear to rest upon the underlying g¢ principle that the home: | 
stead entryman must show his qualifications: at the date of entry. . 

- The act of April 28,:1904, supra, provides that it shall not apply 
to or for ‘the benefit of any. person who does not own and occupy the © 
lands covered by the original entry. One who has disposed of his 
original entry, therefore, can not secure any benefit under the act. 
To allow Montague to enter the additional tract, notwithstanding his 
disqualification, would be a violation of the proviso, and any entry 
so allowed would immediately be subject to contest upon this: ground. 
The decision of the Commissioner rejecting Montague’ S PPRAeebOn 
is, therefore, correct and is hereby affirmed. | ed 
Of the land in controversy, therefore, Gibson’s peloton will be 
allowed as to lots 8 and 9, Nichols’s as to lots 7, 10 and. 13, Nichols. 
and Youngstrom will draw as to lot 12, and Montague s application 
will be rejected. : “< s , 

‘The Commissioner’s decision is modified to the above. extent and 
the matter remanded for further proceedings 3 in harmony herewith. a 


ee 


CENTRAL PACIFIC RY. CO. 
- Instructions, Fuly 18, 1916. 


- MINERAL ‘Lanps—RATEROAD GRANT, 


Lands containing deposits of diatomaceous earth, : in such quantity and of -.” 
‘such quality as to render them valuable therefor, are mineral lands: and a 


excepted from the grant to the Central Pacific anes eee 
Jonus, F dost Assistant Seoretary: _ wea 
— On July 3, 1916, you [Commissioner of the Gc and: Office] _ 
- submitted for consideration and advice the report of Special’ Agent _ 
Ralph S. Kelley, dated February 15, 1916, relating to certain tracts _ 
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| of land in T, 23.N., BR. 27 E, ‘M. D. M., and embraced: in Central . 
~ Pacific Railway Conpanys ee 08082, filed July.21, 1913, at Carson. 


City, Nevada. The report indicates that the. land potas deposits 


of diatomaceous earth and should: be classed as'mineral in character - 
and not: within the grant to the company. You suggest that.it should 

now be decided what shall be done in this case, in yiew of, the agente ae 
7 report, before a long and expensive hearing is had. | 


In the agent’s report it is stated that. the. lands are -underlaid ath _— 


beds of diatomaceous earth varying in thickness from 20 to 400 feet. 
_ The beds appear to outcrop upon. the surface of the entire area in- 
volved. <A brief description of the method of deposition and numer- 


ous excerpts from geological works are embodied in the report. The 


agent, cites a table indicating that the average price per ton of this 
material since 1880 has been about $10. The finest grade used as 
polishing powder commands a price of from 2 to 3 cents a pound, but 
the demand is limited. It is stated. that a.deposit of the substance 
very pure in character exists in section 31, T. 18 N., R. 22 E., M. D. 
M., about 10 miles from Virginia City, Nevada. ‘The material has 
there been quarried and shipped to New York, where it is manufac- 
- tured by the Electro-Silicon Co. and put an ahe market under the - 
trade name of electro-silicon. The report indicates that this deposit 
was located as placer and patented May 17, 1894. In the township 
here involved it is stated that a 160-acre pce location, known as the. 
Last Hope claim, was made May 3, 1915, on the NE. 4 of section 12, 
immediately adioiniie one of the tracts listed by the somnbany. 

It is indicated that the land is rolling, with no water available for 
reclamation, and possesses. but very little. value for grazing, possibly 
not to-exceed 25 to 50 cents per acre. The agent states that it would 
be easy for the Government to show the thickness, extent, quality, 
and ease of quarrying of the diatomaceous earth on the land and that 
these considerations are similar to those occurring in connection with 
- deposits worked and marketed elsewhere. “On the other hand, the 
railroad company could likely show that as a present proposition, 
it would not be profitable to undertake working and marketing the’ . 
- material except on a very small scale because of distance from mar- 
ket, coupled with limited ‘demand. a. _ 

The writer concludes that in view of the: many and increasing 


special uses for this material, the land-should be classed as mineral 
and title thereto. not granted to the company because it would be | 
, detrimental to the mining interests of the State to permit the com- 


- pany to secure lands of this character. A sample of the material 
taken from one of the 40-acre tracts applied for by the company is 
submitted. No chemical analysis or microscopic examination of the 
‘substance has been. made. The agent, however, is certain that beds 


- ~- of workable thickness,. varying from five feet up and containing — | 


silica, running from 90 to 95 per cent, exist over all the area in ques- _ | 
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tion. For a brief description of this substance reference is had to” — 
the. Mineral Resources of the United States, 1914, Nonmetals, re- - 
cently published by the Geological Suey: * The. oes ae : 
are from pages 562 and 563 thereof: | 


Diatomaceous earth, called also infusorial earth and kieselguhr, isa light | 
earthy material which from some sources is loose and powdery and from others © 


is more or less firmly coherent. It often resembles chalk or clay in its physical - - - 
properties, but can be distinguished at once from chalk by the fact that it does — 


not effervesce when treated with acids. It is generally white or gray in color, : 
but may be brown or even black when mixed with much organic matter, | | 
| Diatomaceous earth is madé up of remains of minute aque’ plants and is 
composed, chemically, of hydrous silica, 

Owing to its porosity, it has great absorptive powers and high insulating 
efficiency and is an effective filter. The hardness, the’ minute size, and the : 
shape of its grains make it an excellent metal polishing agent. 

Heretofore diatomaceous or infusorial earth has. been largely used as. an 
abrasive in the form of polishing powders and scouring soaps, but of late its 
uses have been: considerably extended. | Because of its porous nature, it has been | : 
cused in the manufacture of dynamite as a holder of nitroglycerin, but, so far as 
known, not recently in the United States. It is used by sugar refiners for filter- 
ing or clarifying. Its porosity also renders it a nonconductor of heat, and this. 
quality in connection with its lightness has very greatly extended its use as an 
insulating packing material for safes, steam pipes, and boilers, and as a fire- 
proof building material. In this country it is reported to be used in the manu- 
facture of records for talking. machines. For this purpose it is boiled with 
shellac, and the ‘resulting. product has the necessary hardness to give good 
results. In Hurope, especially in Germany, infusorial- earth has lately found 
extended application. It has: been used in preparing artificial fertilizers, espe- 
cially in the absorption of liquid manures ; in the manufacture of water ‘glass, 
of various cements, of ‘glazing for tiles, of artificial stone, of ultramarine and 
various pigments, of aniline and alizarin colors, of paper, sealing wax, fire- 
works, gutta- -percha objects, Swedish matches, solidified bromide, scouring pow- 
ders, papier-maché, and many other. articles. _ There is & steadily srowing de- 
‘mand for it. * * *F  .. 

During the yéar the numerous inquiries and communications sddnctess to 
the: Survey concerning newly discovered deposits and recent developments on ; 
new and old deposits have indicated a growing interest in the material. Fur- 


thermore, certain large manufacturers of structural material have been consid- 


ering the use of diatomaceous earth in their products. It may be expected. that 
there will be continued increase of the production of diatomaceous earth. | 
The table shows production for 1913 and 1914 by Western and Eastern States. | 
It will be noted that the production in the Hastern States is small in quantity 


c put valued per ton at from two to three times as much as the Western output. 


The. difference is due to the fact that the eastern product was sold as high- 
grade cleansing and polishing preparations, whereas the western product went | 
largely into the manufacture of structural materials and insulation. The dif. 
ference’ will probably disappear when the projected industries based on the 
Maryland-Virginia deposits get under way. 


The following table taken from page 561 of tia same es _ 


_ indicates the marketed production of diatomaceous earth in this coun-— 
try for the years 1913 and 1914 in short tons: 
 .48187°—vor 45—16-—15 


6 


226 DECISIONS RELATING TO THE PUBLIC LANDS. 





| al 5) 

State. of 

Quantity.| Value. |Quantity.| Value. _ 
Western States. ...... matte Bh Bt ere ace verti Ma ate nea Gua: 6,035 | $55,056} 10,343 so s19 
Eastern States. ........ 02... cece wees eee re "584 14, 184 | "669 11; 080 
MP otalenscesecseones ee eae se eR ee ects erat 6,586 | 69,240] 11,012 | 109,899 


‘The production from western States is from three States only, 
namely, California, Nevada, and Washington, while the eastern pro-. = 
duction is from four or more eastern States. Diatomaceous earth is 
undoubtedly a mineral substance, and if found i in such quantity and 
quality as to render the tracts containing such deposits valuable 


therefor, constitutes a valuable mineral deposit under the mining 


laws. Ges Pacific Coast Marble Co. 2. Northern. Pacific R. R. Co. 
(25 L. D. , 233-247). ie, : 
Mr. Lindley i in his work on mines, ard edition, Sec. 98, lays down 
the following principles for determining the question as to the char- 
acter of land, whether mineral or not: 
The. mineral character: of the land is established when it is shown to have 


upon or within it such a substance as— | 
(a) Is recognized as mineral, according to its chemical composition, ae the 


standard authorities on the subject ; or. ; 

(b). Is classified as a mineral. pr oduct in trade. or commerce ;— 

(c) Such a substance (other than the, mere surface which may be used for | 
agricultural purposes ) as possessing -economic value for use in trade, manu- 
facture, the sciences or in the mechanical or ornamental arts. — 

In the case of Bennett et al. v. Moll (41 L. D. , 584) the- depart- 
ment had under consideration a deposit which the parties denomi- 
nated “silica,” which it was stated upon analysis was found to con- 
tain 95 per cent silica and 5 per cent magnesia and which brought 
on board cars near the land from $1.75 to $2.25 per ton. The De- 
partment concluded from a microscopic examination of the sample 
that the material was a finely divided pumice or volcanic ash and 
was a silicate rather than silica. The land containing it-was held 


to be mineral land, not subject to disposition under the agricultural 


laws. ‘In the Cataract Gold ae Co. (48. L. D.,-248, va the 


Department said: | 
| The mineral deposit must be a * ‘waigabie ” one; auch a matniehal pert as 
can probably be worked profitably ; for, otherwise, there would be no induce- 
ment or incentive for the mineral claimant to remove the minerals from the 
ground and place the same in the market, the ones intent and a pose of 
the mining laws. : 3 
Upon the showing made in snuneetion: with the Special ene 

_ report, the ‘Department. is convinced that a hearing should be 
ordered, and if the facts as alleged be established, or concedéd by 
the company, the land should be considered mineral 3 in character and | 


not anaes to the railroad company under its list. 


“CIRCULAR INSTRUCTIONS | 


RELATING. TO THE 


“ACQUISITION OF TITLE TO PUBLIC LANDS” 


IN THE TERRITORY. OF ALASKA, ee 


[No. 491. 1. 


| Deparnirens OF THE neon a 

Generat Lanp: Orrice, : 

“! | Saucier. D. G., July 19; 1916. 
The anachaent t of new laws relating to public lands in the Ter- 


 pitory of Alaska, as well as the later decisions of the courts and 


the department, have made a revision of the earlier instructions a 
matter of necessity; the present publication brings such instructions 
‘up to date and includes therewith. new circular regulations oe | 

recent; perianal re 4 


‘DISTRICT LAND OFFICES. 


Section 8 of the a6 of May 17, 1884. (23 Stat., 2), inanisd ao _ gee 


land district including the whole of the Territory. ‘of Alaska. The — 
act of May 14, 1898 (30 Stat., 409), authorized the President to 


aay  @stablish land districts in the- Territory at his discretion and dis- 
continue them. Under this authority there have been created three 
Jand districts with offices at Juneau, Nome, and Fairbanks, respec- _ 


tively. At Juneau the duties of the_office are discharged by a 
regularly appointed register and receiver of public moneys, while 


_ at the other places the marshal of the United States court is ex 7 


officio register and the clerk. of said court is ex ae receiver ee 
| public moneys. — : | ee 


ie INSTRUCTIONS RELATIVE TO DESCRIPTION OF LAND IN NOTICES 7 
| OF APPLICATIONS FOR PATENT, ETC., IN ALASKA. 


The notices of applications for patent for. lands in aiaaka are, in 
_ Many cases, not sufficient to apprise adverse claimants and the public 
generally of the location of the land applied for, and therefore do 
not serve the purpose:for which such notices are required; nor can 
the-location of the land be ascertained from the application papers 
themselves and without obtaining information from other sources. 


_ This is due principally to the large area of unsurveyed land in the . %,. 


District and remoteness from centers of population of much of the 
country. . In order to give a more definite description of the land ap- 
plied for, the. following epeceh instructions with . ‘reference to the _ 


207. 
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| District of Alaska are issued, which are supplemental to but do not ‘ - 


change or modify existing regulations: 3 es i 
LL. The field notes of survey of all claims within the District of 
. Alaska, where the survey is not tied to a corner of the public survey, 
shall contain a description of the location or mineral monument to - 

* which the survey is tied, by giving its latitude and longitude, and its 
position with reference to rivers, creeks, mountains or mountain 


peaks, towns, or other prominent topographical points or natural ~ 


objects or monuments, giving the distances and directions as nearly 
accurate as possible, especially with reference to any well-known 
trail to a town or mining camp, or to a river or mountain appearing 
' on the map-of Alaska, which description shall appear in the field 
- notes regardless of whether or not the survey be tied to an existing 
monument, or to a monument established by the surveyor when 
making the survey in accordance with existing regulations with 
reference to the establishment of such monuments. The description 
of such monument shall appear in a paragraph separate from the 
description of the courses. and distances of the survey. | _ 

2, All notices of applications for patent for lands in the District 
of Alaska, where the survey on which the application is based is 
not tied to a corner of the public survey, shall; in addition to the 
description required to be given by existing regulations, describe the 
monument to which the claim is tied by giving its latitude and longi- 
tude and a reference by approximate course and distance to a town, 
mining camp, river, creek, mountain, mountain peak, or other natu- 
ral object. appearing on the map of Alaska, and any other facts 
shown by the field notes of survey which shall aid in determining 
the exact location of such claim without an examination of the . 
record or a reference to other sources. The registers and receivers 
will exercise discretion in the matter of such descriptions in the 
published notices, bearing in mind the object to be attained, of so 
describing the land embraced in the claim as to enable its location to 
be ascertained from the notice of application. ee 


‘HOMESTEAD CLAIMS, 


_ Section 1 of the act of May 14, 1898 (80 Stat., 409), extending the 
_ homestead laws of the United States to Alaska, was amended by the 
— act of March 3, 1903 (82 Stat., 1028) ; the general homestead laws are, 
. therefore, in force in the Territory, except in so far as modified by 
said acts and by the act of July 8, 1916 (Public No. 146). 
Section 1 of the act approved May 14, 1898, is as follows: 


“ 


~ AOT OF MAY 14, 1898. 


Section 1.. That the homestead land laws of the United States and the rights 
incident thereto, including the right to enter surveyed or unsurveyed lands 
under provisions of law relating to the acquisition of title through soldiers’: 
additional homestead rights are hereby extended to the district of Alaska, sub- 
ject to such regulations as may be made by the Secretary of the Interior; and 
no indemnity, deficiency, or lieu lands pertaining to any land grant whatsoever 
originating outside of said district of Alaska shall be located within or taken _ 
_ from lands in said district: Provided, That no entry shall be allowed extending 
more than eighty rods along the shore of any navigable water, and along such | 
shore a space of at least eighty rods shall.be reserved from entry between all © 


Load 





is 
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7 Re such claiins, and that nothing herein contained shall be so construed as to au- : 
~ thorize entries to be made, or title to be acquired, to the shore of any navigable . 


waters within said district: And it is further provided, That no homestead shall 
exceed ee acres in extent. 


| AMENDATORY ACT OF 1908. 


An act i tend section 1 of the act of ee adaade May 


| 14, 1898, entitled “An act extending the homestead laws and pro- 
: viding for a right of may for railroads 1 in the paeerich of oy 
is as follows: 


Be it enacted by the Senate and ous: of Representatives a the . United 


‘States of America in Congress assembled, That all the provisions of the home- | 
stead laws of the United States not in conflict with the provisions of- this act, 
and all rights incident thereto, are hereby extended to the district of Alaska, ; 
subject to such regulations as may be made by the Secretary of the Interior; - 


and no indemnity, deficiency, or lieu-land selections pertaining to any land > 
grant outside of the district of Alaska shall be made, and no land scrip or 


- Jand -warrant of any kind whatsoever shall be located within or exercised 


upon any lands in said district except as now provided by law:. And. pro- 
vided further, That no more than one hundred and sixty acres shall be en- | 
tered in any single body by such scrip, lieu selection, or soldier’s additional 


homestead right: And provided further, That no location of scrip, selection, or 7 


right along any navigable or. other waters shall be made within the distance 


of eighty-rods of any lands, along such waters, theretofore located by ‘means 
of any such scrip or otherwise: And. provided - further, That no commutation 
privileges: shall be allowed in excess of one hundred and sixty acres included 


‘in any homestead entry under the provisions hereof: Provided, That no entry 


shall be allowed extending more than one hundred and. sixty rods. along the 
shore of any navigable water, and along such shore a space of at least eighty 
rods shall be reserved from entry between all such claims; and that nothing 


herein contained shall be se construed as to authorize entries to be made or 


title to be acquired to the shore of. any navigable waters within said district; 
and no patent shall issue hereunder until all the requirements of sections 
twenty two hundred and ninety-one, twenty-two hundred and ninety-two, and 
twenty-three hundred and five of the Revised Statutes of the United States 
have been fully complied with as to residence, improvements, cultivation, and 


_ proof, except as to commuted lands as herein provided: And it ts further pro- 


vided, That every person’ who is qualified under existing laws to make home- 
stead entry of the public lands of the United States who has settled upon or 
who shall hereafter’ settle upon any of the public lands of. the United: States. 
situated in the district of Alaska, whether surveyed .or. unsurveyed, with the 


. {ntention of claiming the same under the homestead laws, shall, subject to the 


provisions and. limitations hereof, be entitled. to. enter three hundred and 
twenty acres or a less quantity of unappropriated public land in said district 
of Alaska. If any of the land so settled upon, or to be settled upon, is un- 


4 surveyed, then the land settled upon, or to be settled upon, must be located 


in a rectangular form, not more than-one mile. in length, and located by north. 


‘and south lines run according to the true meridian; that the location so made 


shall be marked upon the ground by permanent monuments at.each of the four 


- eorners of the said location, so that the boundaries of the same may be readily 


“and easily traced; that the: record of said location shall, within ninety days 


from the date of settlement, be filed for record in the recording district. in 


* which the land is situated. Said record shall contain the name of the settler, 


the date of the settlement, and such a description of. the land settled upon, 
by reference to some natural object or permanent. monument, as will identify . 
the same; and _ if, after the expiration of. the said period of five years, or at. 
such date. as: the settler may desire to-commute, the public surveys of ‘the 
United States have not been extended over the land located, a patent. shall 
nevertheless issue for the land included within the boundaries of said location | 
as. thus recorded, ‘upon proof to be submitted to the register and receiver of 


- the proper land office, upon proof that he is’a citizen of the United States, 
and upon the further proof required by section twenty-two hundred and ninety- 
_ one” of the Revised Statutes of the United States as heretofore and or 
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amended, and under the procedure in the obtaining of patents to the unsur- 
veyed lands of the United States, as provided for by section ten. of the act 
. hereby. amended, and under such rules and regulations as shall be prescribed 
-by the Secretary of the Interior as hereinbefore provided, without the payment . 
of any purchase price or other charges, except the ordinary office fees and 
commissions of the register and receiver, except.one dollar and twenty-five | 
cents per acre on land commuted : And provided always, That no title shall 
be obtained hereunder to any of the mineral or coal lands of the district of | 
Alaska: And it is further provided, That the right of any. homestead settler - 
to transfer any portion of the land so settled upon, as provided by -section 
twenty-two hundred and eighty-eight of the Revised Statutes of the ‘United 
States, shall be restricted and:limited within the district of Alaska as fol- 
lows: For church, cemetery, or school purposes to five acres, and for the right: 
of railroads across such homestead to. one hundred feet in width on either © 
side of the center line of said railroad; and.all contracts by the settler made. 
-before his receipt of patent from the Government, ‘for the conveyance of the 
~ Jand homesteaded by him or her, except as herein provided, shall be held 
null and: void. ae 


ees March 8, 1908 (2 Stat, 1028).. 


ACT OF JULY 8, 1916, 


ces 


3 oe act. to aint the United States homestead law i in its application 
to Alaska, and for other purposes, is as. follows: — 


Be it enacted ba y the Senate and House: of Representatives of the United States 
of America in Congress assembled; That every person who is qualified under 
| existing laws to make homestead entry of the public lands of the United States 
' who has settled upon or who shall hereafter settle upon any of the public lands 
of the United States situated in- the District of Alaska, whether surveyed or 
unsurveyed,. with the intention of claiming the same under the homestead laws, 
~ shall, subject to the provisions and limitations of the act approved March third, 
| nineteen hundred and. three, chapter one thousand and two, United States 
Statutes at Large, page one thousand. and twenty-eight, be entitled to enter one 
hundred and sixty acres or a less quantity of unappropriated public land in 


. gaid District of. Alaska, and no more, and a former homestead entry in any — 
other State or ‘Territory shall not be a bar to a homestead entry in Alaska: 


Provided, That. nothing herein contained shall be construed to limit or curtail 
the area of any homestead claim heretofore lawfully initiated. 

Sec.2. That there shall be excepted from homestead settlement and entry. 
under this act the lands in Annette and Pribilof Islands, the islands Jeased or 
occupied for the propagation of foxes, and such .other lands as have been or 
Ni may: be reserved or withdrawn from settlement or entry. 

peRUDEOTeO: July. 8, 1916. 


J REGULATIONS UNDER HOMESTEAD LAW. 


“The following regulations: will govern the procedure aden the. 

homestead law as applicable to Alaska: | 

_ 1. Except as to claims initiated before the passage of the three- 
year act of June 6,1912 (37 Stat:, 123), homestead entries in the 

_ Territory must be perfected under the terms of said act. For full 
instructions thereunder and-information as to other general home- - 
_ stead laws, reference is made to the general homestead circular. 

2. Where a claim was initiated before June 6, 1912, by application 


‘duly. filed, or by settlement .on a tract not covered by the public ae 


system ‘of st =veys, the homesteader may, at his option, perfect title 
undér. the three-year act or under the provisions of the old five-year 
law; the latter requires proof of residence and cultivation during the 
period indicated, hut eacuaee no proportion of the area which must 
7 be ae > dee | | | | 
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INITIATION OF CLAIMS—UNSURVEYED LANDS, 7 


38. Where a settler desires to acquire as a Hien: land, any or. 


all of which 1 is unsurveyed, he may initiate his claim by settlement -. 


thereon; in order to preserve his rights he must post on the land a. 


‘notice of his location and within 90 days after the settlement filea  . 


copy thereof for record with the commissioner of the recording pre- 


elnct in which the land ‘is situated. © ‘The tract selected must be in 


rectangular: form, not more than 1 mile in length, located by lines 


- running north and south, according to the true meridian, the four 


corners being marked by permanent monuments. The location notice 


_ should contain the name of the settler, the date of the settlement, and © 


such description of the land claimed, by reference to some natural 
| object o or permenant: monument, as. s will serve to. identify be 


_ENITIATION OF CLAIMS—SURVEYED LANDS, 


A, Where the public: eeatem of surveys haa. been éHended over a 
tract, settlement rights may be established and maintained only in | 
the same manner as is allowed in the United States, as explained in— 
the general homestead circular; as to such claims, no posting or 
recording of a location notice is required, but an application for entry 
must be filed at the local United States land office within three months 
after the date of settlement, in order to preserve the preference right 
of entry. 

5. The application for entry must be made according to the legal 


.. subdivisions as shown by the plat of survey; excepting that it must 


thus conform, there is no restriction as to the shape of the tract 
which may be entered. Where a settlement was made and a location 
notice posted and filed for record before the extension of the surveys, 
the application should make reference thereto; it should be stated 
also to what extent the land applied for is different from that covered 
by the notice; and the settler may not abandon all of the subdivisions” 
covered by the location, unless.a showing i 1S es which would justify | 
amendment of his claim. | | | | 


“ QUALTFICATIONS OF ‘HOMUSTEADERS. 


| 6. (a). Any settler who is Guialified,. so far as personal status is. 
7 concerned, to make a homestead eritry, may enter not exceeding 160. . 
acres in Alaska, unless. he has already made a homestead entry or _ 
filed a location notice in that Territory, or unless he is disqualified by 
~ reason of the 320-acre limitation on the area of the agricultural public 
land to be acquired by one person, herein below explained. Said area 
of 160 acres may be entered whether the land be surveyed or unsur-- 
_ veyed. A person who has made homestead entry for less than 160. 
acres in Alaska, and submitted final proof thereon, may make-an addi- 
tional entry for sufficient land to.make up that area, being required 


_. to show residence, cultivation, and improvements in connection there- 


with as though it were an original entry. | _ 
(6) Prior to July 8, 1916, a settler on the public lands in Alaska 

was entitled to enter 320 acres. By the provisions of the act of that 

| date its enactment did not have the effect of. mene or Te is 
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- the area wee any homestead claim lawfully initiated before its passage. 


‘Therefore, an entry for as much as 320 acres may be made in any case 
where a. valid settlement on the land was made before July 8, 1916, 


| provided notice thereof has been filed for record in the recording 


district in which the land involved is situated within 90 days after _ 
the settlement, and said settlement has been duly maintained until 


the filing of the application for entry. However, a person who has 
exhausted his right in the United States in whole, or in part, 1s not 
entitled to homestead more than 160 acres, notwithstanding that 
he may have made settlement antedating the act of July 8, 1916. 

7. (a) Under the act last mentioned, a former homestead entry 


outside of Alaska does not bar the claimant’s right to make home- 


stead entry in that Territory for not exceeding 160 acres; in con- 
nection with an application for entry of that area, it is not “material 
whether the homestead entry in the United States proper was per- 


fected or not, and no statement on the subject of such an-entry is — 


required. However, if the applicant has made a homestead entry, 
or filed a location notice, in Alaska, and failed to perfect title to 
the land involved, he must, in connection with an application for 
homestead entry of another claim in Alaska, make the same showing 
required under the general homestead law. — 

5) The act of August 30, 1890 (26 Stat., 391), limits: to 320 
acres the area one person may acquire after ‘that date under the 
agricultural public land laws. In applying its provisions to a 
homestead claim for not more than 160 acres in Alaska, a homestead 
entry in the United States is not to be counted. As to a-claim based 
on settlement before July 8, 1916, it may make up, with the appli- 
cant’s former entry, a maximum aggregate area of 480 acres; in 
such cases a former homestead in the United States is counted even 


though the claimant paid the price of the land before June 5, 1900 | 


(being entitled to restoration of his right); and no entry for more 
than 160 acres based on settlement before July 8, 1916, can be 
allowed where the applicant has already had 820 acres, ‘including 
an entry under vane homestead law. 


RESERVATIONS AND LIMITATIONS. 


- 8 No entry may extend more than 160 rods (one- half mile) along 
_ the shore of a navigable water, and along such shores a space of at — 
least 80 rods must be reserved between claims. (See p. 276 as to. 


reserved spaces.) The use of such space of 80 rods between claims 
abutting on any navigable stream, inlet, gulf, bay, or seashore may 


be granted by the Secretary of the Interior to citizens, associations 


of citizens, or corporations, for landings and wharves, the public 


being allowed access thereto. 
9. A homestead entryman must show residence upon his slain: for 


at least three years; however, he is entitled to absent himself during - 


each year for not more than two periods making up an aggregate 


- of five months, giving written notice to the local land office of the 
_.time of leaving the homestead and returning thereto. There must 


be shown also cultivation of one-sixteenth of the area of the claim 


during the second year of the entry and of one-eighth during the | | 


third year. and until the submission of proof, unless the requirements 
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in this respect be reduced upon application duly filed. The law pro- _ 
_ vides also that the entryman must have a:habitable house upon the ~ 
land at the time proof is submitted. a pas oO 
10. To the extent of not more than 160 acres an entry may be © 
“commuted”; that is, the claimant may show 14 months’ resi- 


dence upon the land and cultivation of one-sixteenth of the area ss 


commuted and pay the price of the land ($1.25 per acre), cash 


certificate thereupon issuing, followed by patent in the usual_man- 
ner. In such cases the homesteader is entitled to a five months’ 


e absence in each year, but can not have credit for such period, actual - 
presence on the land for 14 months being required. Where a part of _ 


~ a claim only is commuted, the entry may be allowed to remain intact, 
- or the settlement right under a recorded location notice maintained, 


aa future submission of three-year proof as to the remainder of © 
eland. | oS og tee a 4 | 
11. Residence must be established upon the claim within six _ 
months after the date of the entry or the recording of the location ~ 
Notice, as the case may be; but an extension of not more than six 
months may be allowed, upon application duly filed, in which the 
entryman shows by his own affidavit, and that of two witnesses, that: 
residence could not be established within the first six months, for 
climatic reasons, or on account of sickness, or other unavoidable 
cause. A leave-of absence for one year or less may be granted by 
the local officers. to a homesteader who has established actual resi- 
dence on the land, where failure or destruction of crops, sickness, or 
other unavoidable casualty has prevented him from supporting | 
himself and those dependent upon him by cultivation of the land. 


SUBMISSION OF PROOF—UNSURVEYED LANDS. 


12. Where the public system of surveys has not been extended 
over a duly located homestead, and the settler is prepared to submit 
proof thereon, by way of commutation or otherwise, he may have a 
survey of the tract made at his own expense by a deputy surveyor, 
appointed by the United States surveyor general. After the survey 
_ has been completed and been approved by the surveyor. general, cer- 

tified copies of the field notes and plat must be filed at the local 
United States land office, together with the settler’s notice of inten- 
tion to submit proof upon his claim. - | a 


13. ‘The register will thereupon issue notice of the homesteader’s | 


intention to submit proof, designating the newspaper of general . 
circulation nearest the land in which publication thereof is to be 


made; and the claimant must arrange for publication of the notice 
therein for a period of 60 days. If the newspaper be published 
daily, there must be 60 insertions of the notice; if daily except 
Sunday, 52 insertions; if weekly, 9 insertions; and if semiweekly, — 
18 insertions. Moreover, the entryman must, during said 60 days, | 
keep a copy of the plat and of his notice of intention to submit proof 
on the claim posted in a conspicuous place on the land. The proof 


may not be submitted until 30 days after the expiration of the period _ 
. . of publication ‘and posting. . ? a. | 


-. 14. On or before the day set for the proof, the claimant must file 


his formal application for homestead entry.of the land, according. 


- to the description shown by the plat of survey; on the day set the 
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claimant and two of the persons named as witnesses in the notice _ 
must give their testimony before the officer and at the place named © 
therein. However, where the claimant and his witnesses, or some of 
them, fail to testify on the day set, the officer should continue the 
case until the next day, and so on from day to day until all the 
_ testimony has been taken; the law does not allow submission of. 
_ proof beyond 10 days after the day set therefor, and if part or all of 

the testimony is submitted at a later day, the register and receiver 

- are not authorized to issue final certificate pursuant thereto. When — 
_ the case is continued in the manner indicated, the officer should, .in 

_ the most effective way available, convey notice of the continuance to 
_all interested parties, and this should always. include a posting of © 
such notice in his office. _ ht = 
15. [f the application for entry be filed, the proof be. received by 
the register and receiver and found satisfactory, no protest or adverse 
claim be filed, and the proper fee and commissions be paid, they will 
_ at once place the entry of record; and they will issue final certificate 
_ thereon, provided the price of the land be paid in case of commuta- 
tion, or the final commissions be paid in other cases—the usual testi- 
mony fees being also paid. - | . a | 
16. If the proof does not show satisfactory compliance with the 
provisions of .the homestead laws as to residence, cultivation, and 
improvements, but no adverse claim be filed, the register and receiver. 
will place the homestead entry of record, on payment of thé proper - 
fee and commissions; they will, however, withhold final certificate 
and reject the proof, or call for supplemental evidence (allowing the . - 
usual right of appeal), or forward the papers for consideration by 
this office, as the circumstances of each case appear to require. _Thev 
will thus forward the papers if there be filed a protest against the ac- 
ceptance of the proof by the Chief of Field Division, or a sworn pro-. 
test consisting of the affidavit of a private person, corroborated by 
that of at least one witness. | : 7 os a 
17. If during the period of posting and publication of notice, or 

within 30 days thereafter, any person, corporation, or association 
asserting an adverse interest in, or claim to, the tract involved or 
any part thereof files in the land office where the application for 
-entry is pending an adverse claim under oath, setting forth the 
nature and extent thereof, action on the proof will be suspended and 
the adverse claimant allowed 60 days after such filing within which 
to begin action in a court of competent jurisdiction in Alaska to 
_ quiet title to such part of the land as is covered by said claim. In 
‘such cases no final certificate will be issued, nor the entry for the . 
land placed of record, until a. final adjudication of the rights of the. — 
parties has been made by the court, or until it shall have been shown 
that an action was not begun within the period indicated. If an | 
adjudication by the court be had, entry will be made and patent 
issued in conformity with its final decree. ( ee 


- SUBMSSION OF PROOF—SURVEYED LANDS. 


| | 18. Where the public system of surveys has been extended over a 
tract and homestead entry made in accordance therewith, though 


_. the claim may have been initiated by a location, the procedure with 


. _regard to submission of proof is the same as in the United States. | ; 


‘ 
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(See ‘structions of J anuary 12, 1915, 43 L. D., 494, dy Where proper 
compliance with the law is shown, no. adverse. ‘claim appears on the 


_- records, and no protest against the proof is filed, it will be accepted _ 
and final certificate issued pursuant thereto. The ‘proof may be taken 


_ before the register and receiver or before any officer within the land 
ae fica, eos: by law to administer oaths and oe a. seal of 
Office. : 
| | : , TRANSFERS BEFORE PROOF. — 

19. In wee as in the United States, a forfeiture of the claim 
results from a transfer of any part of the land or of any interest © 
therein before the submission of the proof, with certain exceptions 
specified by law.. These are somewhat different in the Territory, 


there being permitted transfers for church, cemetery, or school pur- | 


poses to the extent of 5 acres, and for railroad rights of way across 
the land having an extreme width of 200 feet. | 


EXTENSION oF PUBLIC SURVEYS IN ALASKA—HOMESTEAD 
PROOFS. | 


“Where the pubes surveys | of the United States have been aviaided | 
. over a township in Alaska in: which a homestéad claim has rae , 
fore been located under the act of March 3, 1903 (32 Stat., 1028 | 
where it, is initiated after such extension, then the provision Oo ihe. 
act that patent shall issue “under the procedure in the obtaining of 
_ patents to the-unsurveyed lands of the United: States, as provided 
_ for by section 10” of the act of May 14, 1898 (830 Stat., 409), has no 
application, for its effect is limited to cases in which the settler sub- — 


mits proof (by way of commutation or otherwise). before. the inclu- ~ | 


sion of his claim in the public survey system. _ _ 
: 9. Unless a special survey of his claim shall have been already | 

-- approved, the settler must file an application for homestead entry 
thereof, as provided by section 2289, United States Revised Statutes, 
Same being conformed to legal subdivisions, including his settle- 
ment so far as practicable. Publication and posting of notice of 
- his intention to submit proof ‘on the entry. shall be made after its 
allowance by the local officers, in the manner prescribed by the ‘act 
of March 3, 1879 (20 Stat., 472); and the proof will be submitted, 


as provided by the laws. and regulations applicable to homestead a 


entries in the public-land States, due regard being had to section 7 
‘of the act of March 2, 1889 (25 Stat., 854), amendatory of the act 
last. mentioned. “Provided ‘proper compliance with the law is shown, 


~ no adverse claim appears on the local records, and all sums due are 


_ ‘paid, the register will issue final certificate on the entry. 

3. Such an entry may be contested or protested and proceedings 

ee had thereunder in accordance with the rules and regulations applica- . 
ble to similar entries in the public-land States. The questions — 

involved will not be litigated in the courts, but in the Land Depart- 

ment under the general rules of practice. . | 
4, Proof on a homestead entry must. be submitted within the land | 


district in which it is situated; but, subject to that condition, the © 


extension of the system of surveys. does not preclude the taking 
thereof, and the execution of all other papers in connection with the 
entry, before any of the officers nee in section 10 of the act of 
anna 14, 1898. 7 | 
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_ SOLDIERS’ ADDITIONAL HOMESTEAD ENTRIES, | 


Section 1 of the act of May 14, 1898 (80 Stat., 409), and the : 
amendatory act of March 3, 1903 (32 Stat., 1028), extended to 
_ Alaska not only the laws as to homestead entries but also those provi- i 
sions of law relating to the acquisition of title through soldiers’ 
additional homestead rights, they being made applicable to .unsur- 
veyed as well as to surveyed lands. | 
1, It is provided in the act of 1903 that no more than 160 acres 
shall be entered in any single body by scrip, lieu selection, or soldiers’ 
- additional homestead right, ead: 
extent of claims along navigable waters and reserved spaces between 
the same apply to rights of this kind. ; 

2. A person seeking to locate soldiers’ additional homestand 
rights must file with the register and receiver of the proper local 
office an application in duplicate to enter the tract, describing it by 
approximate latitude and longitude, and otherwise identifying it 
_ with as much certainty as may be possible without actual survey. 
He must also furnish evidence of the prima facie validity of the 
additional right and of his ownership thereof. The nonmineral 
and nonsaline affidavit, the affidavit of the locator’s citizenship and 
of his unimpaired ownership of the right, and the affidavit that the 
land is not occupied or improved by anyone. claiming it adversely 
to the applicant are part. of the printed | form’ ‘(£-008-a) of 
application. 

3. The area of the iets applied for may not exceed this area of we 

additional right or rights tendered in cases of unsurveyed lands, 
herein discussed, since the rule of approximation, which is applicable 
in connection with applications for regularly surveyed lands, does 
not apply tod applications for unsurveyed lands in Alaska. If the 
right used is a certificate, or recertified certificate, which exceeds the 
area: of the land entered, evidence of the unused portion may be 
obtained by: procuring a certified copy or photostat of the certificate 
bearing proper notation as to the amount used. ~ 

4: The register and receiver will, upon receipt of the application. 
and évidence, note its fling, designaté the original by the current. 
serial’ number, and transmit it, together with the proof of ownership 
: of the right; to the: General Land Office, forwarding the copy to the 
chief of field division, and furnishing the applicant with a certificate 
to the surveyor general that a satisfactory application has been. filed | 


the general restrictions as to the 


and that no objection to the survey is known to them. The sur- 
veyor general -will, if no objection is shown by his records, imme- _ 


diately deliver to the applicant an order for such survey, which will _ 

‘be sufficient authority for any United States deputy surveyor: to make | 
a survey of the-claim.. 

- §. ‘The survey must be made- at: the expense. of the applicant, and 
no right will be recognized as initiated by such application unless 
actual work on the survey is begun within 90 days after the receipt 
_ by ‘the applicant of the order issued ‘by the surveyor general as 
_ above directed. The rights thus secured will lapse.unless the survey 
is continued to completion without unnecessary delay. The deputy | 
surveyor will certify to the field notes and plat, which must be filed — 
with: the ‘surveyor general, together with all uEreee required cs the 


45.1. DECISIONS RELATING TO THE PUBLIC LANDS. 987 


. laws oy cuisine: The surveyor 2 eaneeal will examine the plat, _- 


field notes, and proofs to ascertain whether the. regulations have 
been complied with, and if he finds the work regular he will forward 
the papers to the General Land Office for approval. . 
| 6. On approval of a survey by. the Commissioner of the General 
Land Office the surveyor general will be advised thereof and directed 
to file the certified copy of the plat and field notes with the register _ 
and receiver. They will thereupon notify the applicant. that within 
60 days from a date fixed by them he must furnish evidence of 


posting and publication ; that on default in this respect the appli- 


cation will be rejected and the survey canceled. ‘The same posting 
and publication | of notice and evidence thereof are required as in 
case of entries for trade and manufacture; the same rules apply. also 
with fen to the filing and assertion of adverse claims.. (See | 
op. 241 
| 7. The register and receiver will at. once mail a copy of the ipue | 
to the Chief of Field Division also, and the application will be 
~ subject to contest for any cause affecting its validity, or on account 
| of applicant’s failure to comply with the regulations. | 


8. If an application is filed by an association, it must so- appear, He: 


and the citizenship and age of each member thereof be shown. If it is 
made by a corporation, its creation must be established by the certifi- 
cate-of the officer having custody of the records of incorporation at 


the place of its formation, and it. must be further shown'that such 


corporation is authorized by law to hold land in Alaska. A certified 
copy .of the articles of incorporation should be filed. ~ 
9. The applicant is required to file a corroborated anevi show-. 


4 ing that the land contains no workable deposits of coal or petroleum, 


and that the land is not within an area surrounding a spring and 

withdrawn by the order of March 28, 1911. 7 
10. The applicant must file. corroborated affidavits fully describing 

-all waters situated upon or crossing the land, whether creek, pond, 


lagoon, or lake, stating their source, depth, width, outlet, and current 


nbd whether swift.or sluggish), whether or not the same or any of them _ 
are navigable for skiffs, canoes, motor. boats, launches, or other 


small water craft, and whether or not the same or any of them consti- 


tute a passageway for salmon or other merchantable sea-going fish 
to spawning grounds. (See p. 276 as to reserved spaces.) He must 


also file corroborated affidavits, based upon personal knowledge, to 


. the effect that the land is not within any. withdrawal or reservation — 

_ by the Government of the United States; that it is free from any 
alsin by natives of Alaska; that it is not within a distance of 80 rods, 
along any navigable or other. waters, from any land theretofore lo- 
cated by means of any such scrip, or otherwise under the ‘act of | 
_ May 14, 1898, as modified by the act of March 3,.1903, and that it 
does. not adjoin ‘any other like inland or water- front. location, the — 

area of which added to the tract would constitute a single body. of 7 
land exceeding 160 acres... 


‘11. After all the evidence shove indicated, including evidence of ae : 
posting and publication, shall have been filed, the register will hold 
the papers during’ the period. allowed for the filing of an adverse — 


claim, and will thereafter transmit. them to the Gail Land Office. 
The local officers will not allow ‘the entry and i issue final certificate 1 in 


988  —- DECISIONS RELATING TO THE PUBLIC LANDS. [von 


the absence of instructions so to do; and this rule will apply whether 
the right be certified or uncertified, the practice of issuing final — 
certificates on certified rights before transmitted being hereby abol- . 
~ ished. | 7 | 7 eee Pe 8 poe 
#4. ee SURVEYED LANDS. 


It is to be understood that the above statements and instructions 
apply only to applications for unsurveyed lands. Where it is sought — 
to- locate a soldier’s additional homestead. right on a tract. which is 
_ included in the public system of surveys, the procedure is not different 
in any respect from that prescribed in such cases as to surveyed lands 
in the United States. = EM ne 


NATIONAL FOREST HOMESTEADS. 


The act of June 11, 1906 (34 Stat., 235), providing for homestead 
entries of agricultural lands within national forests, applies to- such 
lands in Alaska. Entries made under said act are limited in area to 
160 acres and are subject to the general homestead laws applicable to. 
the United States, except that no commutation is allowed. 

These entries may be made only after the lands desired have been 
listed by the Secretary of Agriculture as agricultural in character 
and after a declaration by the Secretary of the Interior that the 
listed lands are subject to settlement and entry.” 7 

Information as to the boundaries of the forests, the method of. ap- 
plying for listing, etc., may be obtained by addressing the Forester, 
Washington, D. C., or the United States District Forester at Port- 


TRADE AND MANUFACTURING SITES. 


By section 10, act of May 14, 1898 (30 Stat., 409), the following 
provisions are made: | hg Bg _ Pee ty ee 


: That any. citizen of the United States twenty-one years of age, or any associa- 

tion of such citizens, or any corporation incorporated under the laws of the United 
States or of any State or Territory now authorized by law to hold-lands in the 
- Territories, hereafter in the possession of and occupying. public lands in the 
District of Alaska, in good faith, for the purposes of trade, manufacture, or 
other productive industry, may each purchase one claim only, not exceeding 
- eighty acres of such land for any one person, association; or corporation, at- two 
- dollars and fifty cents per acre, upon submission of proof that said area em- 
braces improvements of the claimant and is needed in the prosecution of such 
trade, manufacture, or other productive industry, such tract of: land not to in- 
-@lude mineral or coal lands, and ingress and egress shall be. reserved to. the 


public on the waters of all streams, whether navigable or otherwise: Provided, : 


That no entry shall be allowed under this act on lands abutting on navigable | 
water of more than eighty.rods: Provided further, That there shall be reserved 
by-the United States a space of eighty rods in width between tracts sold or 
entered under the provisions of this act on lands abutting on ariy navigable 
stream, inlet, gulf, bay, or seashore, and that the Secretary of the Interior may _ 
grant the use of such reserved lands abutting on the water front to any citizen 
or association of citizens, or to any corporation incorporated under the laws of 
the United States or under the laws of any State or Territory, for landings 
and wharves, with the provision that the public shall have access to and proper _ 
use of such wharves and landings, at reasonable rates of toll to be prescribed | 


| by said Secretary, and a roadway sixty feet in width, parallel to the shore line 


as near as may be practicable, shall be reserved for the use of the public as a 
highway: Provided further, That in case more than one person, association, or 
corporation shall claim the same tract of land, the person, association, or cor- 
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-- poration having the prior claim, by reason of. actual possession and con-— 
tinued occupation in good faith, shall be entitled to purchase the same, but: 


_. where several persons are or may be so possessed of parts of the tract applied , 


for the same shall be awarded to them according to their respective interests: _ 
Provided further, That all claims substantially square in form and lawfully 
. initiated, prior to January twenty-first, eighteen hundred and ninety-eight, by. 


survey or otherwise, under sections twelve and thirteen of the act approved. | 


March third, eighteen hundred and ninety-one (twenty-sixth Statutes at Large, 


A : chapter five ‘hundred and sixty-one), may be perfected and patented upon com- | 


pliance with the provisions of said act, but subject. to the requirements. and 
provisions of this act, except as to area, but in no case shall such entry extend 
along the water front for more than one hundred and sixty rods: And provided 
further, That the Secretary of the Interior shall reserve for the use of. the 
natives of Alaska suitable tracts.of land along the water front of any stream, 
inlet, bay, or seashore for landing places for canoes and other craft used: by | 
such natives: Provided, That the Annette, Pribilof Islands, and the islands — 
leased or occupied for the propagation of foxes be excepted from the oper ation ~ 
of this act. 

That all affidavits, testimony, proofs, and other papers provided for by. this 
act and by said act of March third, eighteen hundred and ninety-one, or by any 
departmental or Executive regulation thereunder, by depositions or otherwise, | 
under commission from the register and receiver of the land office, which may 
- have been or may hereafter be taken and sworn to anywhere in the United 
States before any court, judge, or other officer authorized by law to administer 
an oath, shall be admitted in evidence as if taken before the register and re-. 
ceiver -- of the proper local land office. And thereafter such proof, together 
with a certified copy of the field notes and plat of the survey of the claim, shall 
pe filed in the office of the surveyor general of the District of Alaska; and if 
- such survey and plat shall. be approved by him, ‘certified copies thereof, together 
with the claimant’s application to purchase, shall be filed in the. United States 
land office in the land district in which the_claim is situated, whereupon, at the 
expense of the. claimant, the register of such land office shall cause notice of 
such application to be published for at least sixty days in a newspaper of gen- 
- eral circulation published nearest. the claim within the District of Alaska, and 
the applicant shall at the time of filing such field notes, plat, and application | 
to purchase in the land office, as aforesaid, cause a copy. of such plat, together 
with the application to purchase, to be. posted. upon the claim, and such plat 
and application shall be kept posted in a conspicuous place. on such claim con- 
tinuously for at least sixty days, and during such period of posting and publica- 
tion. or within thirty days thereafter any person, .corporation, or association, 
having or asserting any adverse interest in or claim to the tract of land or 


any part thereof sought to be purchased, may file in the land office where such _ 


application is pending, under oath, an adverse claim setting forth the nature and 
extent thereof, and such adverse. claimant shall, within sixty days after the 
filing of such adverse claim, begin action to quiet title in a court of competent 
jurisdiction within the District of Alaska, and thereafter no patent shall issue — 
- for such claim until the final adjudication of the.rights of the parties, and such 
patent shall then be issued in conformity with the final decree of the court. 


_ Procedure. under this statute will be regulated i in accordance with 
_ the instructions that follow: | : 
1. If the land is surveyed after occupancy, and prior to applica- 
tion therefor, the claim may be presented in conformity with the — 


public surveys, or the applicant, if he so elects, may apply for the +o 


tract occupied by him regardless of the survey, and proceed as herein © 
prescribed. Claims initiated by occupancy after survey must conform 
thereto both in occupation and application. No tract taken may 
abut more than 80 rods of navigable waters, a and the same restrictions 
as to reserved spaces on such waters apply as do in case of homestead 


- entries. 


9, Where the land i is. unsurveyed, or the ‘pple does not. aout on 
to conform to the survey, he must file at.the proper local land office 


an application in duplicate for entry of the tract occupied. by him, 


describing it ‘by approximate latitude and car oan) and otherwise 


~ 
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~ identifying it with as much certainty as may be done without actual — 
survey, as.set forth in the instructions relative to special surveys in — 
Alaska. (See p. 227.) ‘The register and receiver will thereupon note 
the filing of the application and designate it by serial number, for- 
_ warding one copy to the General Land Office, and the other to the ~ 

chief of field division. They will furnish the applicant with a cer- 
tificate to the surveyor general that an application has been filed, and 
that no objection to the survey is known to them. The surveyor 


-. general will, if no objection is shown by his records, immediately de- 


liver to the applicant an order for such survey, which will be suf-. 
ficient authority for any United States deputy surveyor to make a ~ 
‘survey of the claim. = | aa ee - 
8. The survey must be made at-the expense of the applicant and — 
no right will be recognized as initiated by the application unless 
actual work on the survey is begun within 90 days after the receipt 
-by applicant of the order to be furnished him by the surveyor gen- 
eral as above mentioned; moreover, the rights secured thereby will 
lapse unless the survey is continued to completion without unneces- _ 
sary delay. Upon completion of the survey the deputy should .cer-. 
tify to the field notes and plat, which must then be filed with the 
surveyor general, i. ear tee ed 
4, Jf the surveyor general finds the work of survey regular, and. 
_ that the regulations have been complied with, he will forward the 
- papers to the General Land Office for approval. If said office ap- 
proves of the survey, the surveyor general will be advised of its ac- 
tion and directed to file in the local land office a certified copy of the | 
plat and field notes. The register and receiver will fix a certain 
date, and notify the applicant that he must, within the time limited, 
furnish evidence of posting and publication of notice of his appli- 


% cation, together with proof corroborated by two witnesses showing: 


First. The actual use-and occupancy of the land for which applh- 
cation is made for the purpose of trade, manufacture, or other pro- 


ductive industry; that it embraces the applicant’s improvements and —__ 


is needed in the prosecution of the enterprise. — _ | 
Second. The date when the land was first so occupied. : 
_ Third. The character and value of improvements thereon, and the _— 
nature of-the trade, business, or productive industry conducted 
thereon. — | Oe By es he, et ee etn gt et ge fe 
Fourth. That the tract applied for does not include mineral or coal 
~ lands, and is essentially nonmineral in character... | a 
Fifth. That no portion of said land is occupied or reserved for any . 
purpose by the United States, or occupied or claimed by any natives | 
of Alaska, or occupied as a town site or missionary station, or re- 
served from sale, and that the tract does not include improvements — 
made by or in possession of another person, association, or corpo- 
ration. a | ~ ae | 7 
Sixth. Whether or not the land abuts on any navigable stream, in- 
let, gulf, bay, or seashore, and if so that it is not within 80 rods of 
any other tract sold, entered, or claimed under the act of May 14, 
1898, as modified by the act of March 3, 1908 (see p.276).. 

_ Seventh. If the application is made for the benefit of an individ- 
ual, he must prove his citizenship and age, and that he has not en- 
; ne or acquired title to. any land entered, under the provisions of. 
thisact. 2 oS ae | 
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Bighth. It the Spitions is made for the benefit of an association . 


— It must so appear, and the citizenship and age of each meme thereof | 
be shown. 3 


Ninth. If the application i is made for the benefit of a corporation, 


» the proof of incorporation must be established by the certificate of the 
secretary of the State or Territory or other officer having custody of _ 

_ the record of incorporation, .and it must be further shown that such. 

- corporation is authorized by the law under which it is incorporated | 
and under laws of Alaska to hold lands in the Territory. 


Tenth. In case the application. is made for the benefit of an | 
association or corporation, it must appear that each member thereof _ 


has” not entered or acquired title to any jand entero under the 


provisions of this act: 


5. All affidavits may be executed before the register. or receiver of 
— the land office in the district in which the land is situated, or any-_ 
~ where in the United States, before the judge of a court or other — 
- officer authorized by law. to. administer oaths. Unless the above 
- plecus pe 1s furnished the application. will be rejected and the survey. 
_ cancele 


6. At the expense of the claimant, the register of the local land - 
office will cause the above-mentioned ‘notice of the application to be 
published for a period of at least 60 days in a paper of established — 
character and general circulation, to be by him designated as being 


the newspaper published nearest the Jand,. and will also transmit — 
a copy thereof to the chief of field division. The applicant himself 


must, during the period of publication, cause a copy. of the plat, 
duly: ‘authenticated, together with a-copy of the application to pur-— 
chase, to be posted in a conspicuous place upon the claim for at.least. _ 
60 days. The register will cause a copy of the application ‘to pur- 
chase to be posted in his office during the period of publication. 

7. During that period, or within 30 days thereafter, any person, 
corporation, or association having or asserting .an adverse interest 
in, or claim to, the tract of land sought to be purchased, or any 


part thereof, may file in the land office where such application is 


pending, under oath, an adverse claim, setting forth the nature and 
extent: thereof ; and such adverse claimant shall, within 60 days. after. 
said filing, begin action to quiet title in a ‘court of competent juris- — 
diction within the District of Alaska; and-in that event no further 


action will be taken in the local. office upon the application to pur- : 
chase until the final adjudication of the rights of the parties in the 
| court. | 


8. Tf, at the expiration. of the period prescribed therefor, no » ad- 


verse claim has been filed, and no other sufficient objection appears to. 7 
- the proposed purchase, cash certificate will issue. for the land in the 
name of the applicant upon his furnishing proof of publication.and 


posting of the notice as required and making due payment for the 


|  Jand at the. rate of $2.50 per.acre. The proof must consist of the ; 
affidavit of the publisher or foreman of t 
‘or some other employee authorized to act for the publisher, that the © 


e designated newspaper, — 


notice (a copy of which must be attached to the affidavit) was pub- 


- lished for the required period in the regular and entire issue of every 
_. number of the paper during the period of publication in. the news- — 
_ paper proper an ‘not in a supplement. Proof of posting on me 


Td 
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claim must consist .. the affidavits of the apolienat and two wit. ) 
nesses, who of their own knowledge know that the plat. of survey — 
and application to purchase were posted as required and remained. 
so posted during the required period. The register must certify to 
_ the posting of the notice in a conspicuous place in his office during the 
-period of publication.  — 
9. A failure to make payment for.the land at the rate of $2.50 per 
acre, for a period of three months after the final adjudication of the 
rights of the parties by the court, or after the period for filing an 
adverse claim shall have expired, without any such claim. being 
filed, will be deemed an abandonment of the application to purchase. 


SCRIP LOCATIONS. 


taneae from the right of the Territory of Alaska to sleet lands ‘ai 
lieu of tracts to which it may be entitled, under its grant in aid of 
- public schools made by the act of March 4. 1915 (38 Stat., 1214), and 
- which have been lost, no scrip or lieu rights can be located i in said 
Territory except soldiers additional homestead rights. | : 


‘TOWN SITES, 


‘The establishment of town Stee on “public inte in Nicko2¢ 
cept along Government railroads—is governed by section 11 of a 
act of March 3, 1891 (26 Stat., 1095), which provides: neat 


That until otherwise ordered by Cae lands in Alaska may be entered 
for town-site purposes, for the several use and benefit. of the occupants of. 
such town sites, by such trustee or trustees as may be named by the Secre- 
tary of the Interior for that purpose, such entries to be made under the pro- 
visions of section twenty-three hundred and eighty-seven of the Revised 
Statutes aS near aS may be; and when such entries shall have been made the 
Secretary of the Interior shall provide by regulation for the proper execution 
- of the trust in favor of the inhabitants of the town site, including the survey 
_.of the land into lots, according to the spirit and intent of Said section. twenty- - 
three hundred and eighty-seven. of the Revised Statutes, whereby the same 
results would be reached. as though the entry had ‘been made by a county 
judge and the disposal of the lots in such town site and the proceeds of the 
sale thereof had been prescribed by the legislative authority of a State or 


Territory: Provided, That no more than six hundred and - forty acres shall be .. 


embraced in one town-site entry. 
The following regulations are prescribed 4 in - accordance with said 
fas | : 
_* “bt the land is unsurveyed the occupants must, by application 
‘to the surveyor general, obtain a survey of the exterior lines of 
the town site, which will be made at Government expense. There 
must. be excluded from the tract to be surveyed and entered for the. 
town site any lands set aside by the district court under section 31 | 
of the act of June 6, 1900 (81 Stat., 821, 332), for use as jail and ~ 
courthouse sites, also all lands needed for Government purposes or . 
use, together with any existing valid claim initiated under Russian 7 
rule. a 
2. When the survey of the exterior lines ie been approved, or 
if the townsite is on surveyed land, a petition to the Secretary of. 
— the Interior, signed by a majority of the occupants of the land, will 
be filed in the local office for transmittal to the General Land Office 
requesting the appointment of a trustee and the survey of the town 
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site into. lots, blocks, aid ariipal Satious fot Sabiie use, the = 7 


expense thereof to be paid from assessments upon the lots occupied 
and: improved on the date of town-site entry. If found sufficient 
the Secretary of the Interior will designate an officer of the field 


-service of the General Land Office as a trustee to make entry of : 
the town site, payment for which must be made at rate of $1.25 per 
- acre. If there are less than 100 inhabitants the area of the town . 


 ~ site is limited to 160 acres; if 100 and less than 200 to 320 acres; if 


more than 200 to 640 acres, this being the maximum area allowed 
by the statute. 7 
8. The trustee will file his application and notice of center 
to make proof, and thereupon the register will issue the usual notice 
of making proof, to be posted and published at the trustee’s expense, 
for the time and in the manner as in other cases provided, and proof. 
must be made showing occupancy of the tract, number of inhabitants : 


'. thereon, character of the land, extent, value, and character of im- 


provements, and that the town site does not contain any land occu- 
pied by the United States for school or other purposes or land: oc- 
cupied under any existing valid claim initiated under Russian rule. 

4, The occupants will advance a sufficient amount of money to pay 
for the land and the expenses incident to the entry, to be refunded 
to them when realized from lot assessments. Applications for aT | 
will be subject to contest or protest as in other cases. — 

5. After the entry is madé the town site will be surveyed by ‘a 
_ United States deputy surveyor into blocks, lots, streets, alleys, and’ 
municipal public reservations. Triplicate copies of the plat of this 
survey will be made; one copy will be retained by the trustee, one 
be filed in the local recording office, and one on tracing linen to be — 
for the General Land Office. The expense of such survey will be 
paid from the appropriation for surveys in Alaska reimbursable from © 


'.the lot assessments when. collected. 


6. Lands possessed by Indian or matige. Alaskan - occupants shall : 


‘not be assessed nor conveyed by the trustee. In making the sub- | 


divisional survey. herein required the surveyor will set apart the’ 
Indian possessions and appropriately designate them as such upon 
the triplicate plats of his surveys, but he will not extend any street: 
or alley upon or-across such possessions. = 
. 4%, The trustee will make a valuation of each occupied or improved _ 
lot in the town. site, and thereupon assess upon such lots and blocks 


according - to their valtie such rate and sum as will be necessary to 


pay all expenses incident to the execution of his trust which have 


accrued up to the time of such levy.' More than one assessment may _ 


be made if necessary to effect. the purpose of said act of Congress 7 


and these instructions. — 


8. On the approval of abe plat. by the Ginse | Tand Office the | 


| - trustee. will publish a notice that he will, at the end of 30 days from 
- the date thereof, proceed to award the lots applied for, and that all _ 
_ lots for which no applications are filed within 120 days from the date 


of said notice will be subject to disposition to the highest bidder at. 


: public sale. Only those who were occupants of lots. or. entitled to. 


_ such occupancy at the date of town site entry, or their assigns there- 


after, are entitled to the allotments herein provided. per: a. a 


? coveruire are not disabilities, 
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9. Claimants should file their applications for. dead, setting forth 2 


-. the grounds of their claims for each ‘lot applied for, which should. 7 


- be verified by their affidavits and corroborated by two witnesses. .- 


Such affidavits. may be subscribed and sworn to before any officer - 
authorized to administer oaths, 

10. Upon receipt of the patent and payment of the assessments the 
trustee will issue deeds for the lots. The deeds will be acisnowledged - 
before an officer duly authorized to take acknowledgments of deeds 
at the. cost: of. the grantee. In case of conflicting applications for 


lots the trustee, if he considers necessary, may order a hearing, to be — _ 


‘conducted in accordance with the rules of practice. No deed will 


be issued for an lot involved in a contest until the case has been — 


finally closed. Appeals from any decision of the trustee or from — 
decisions. of the, General Land Office may be taken in the manner 
provided by the rules of practice. 


1i. After deeds have been issued to the parties entitled hare: 7 


the trustee will publish notice that he will sell, at a designated place 
in the town and at a time named, to be not less than 30 days from 
date, at public outcry, for cash, to the highest bidder, all lots and 
tracts remaining unoccupied and unclaimed at the date of the trus- 
tee’s entry, and all lots and tracts claimed and awarded on which 
the assessments have not been paid at the date of such sale. The 
notice shall contain a description of the lots and tracts to be sold, 
made in two separate lists, one containing the lots and tracts un- 
- claimed.at the date of entry and the other the lots and tracts claimed 
and awarded on which the assessments have not been paid. Should 


_- any delinquent. allottee, prior to the sale of the lot claimed by him, 


_ pay the assessments thereon, together with the pro rata cost of the 7 
. publication and the cost of acknowledging deed, a. deed will be 
~ issued to him for such lot,.and the lot will not be offered at public 
sale. The. notice of public sale will be published for 30 days prior 
to. the date of sale, and copies thereof shall be posted in three con- 
spicuous places within the town site. Each lot must. be sold at a 
fair price to be determined bythe trustee, and he is authorized to. 
reject any and all bids. Lots remaining unsold at the close of the 
public sale in an unincorporated town may again be offered at. a 
fair price if a sufficient demand appears therefor. | 

12. Immediately after the public sale the trustee will inal and 
transmit to the General Land Office his final report of his trustee-_ 
ship, showing all amounts received and paid out and the balance 
remaining on hand derived from assessments upon the lots and. from 


~ the public sale. The proceeds derived from. such sources, after _ 
deducting all expenses, may be used by the trustee on direction of the .— 


Secretary of the Interior, where the town is: unincorporated, in 


making public improvements, or, if the town is incorporated such _ 
remaining proceeds may be turned over to the municipality for the . 


use and benefit thereof. After the public sale and upon proof of 
the incorporation of the ‘town, all lots then remaining unsold will 


be deeded to the municipality, and all municipal public reserves — : 
will, by a separate deed, be conveyed to the municipality in trust 
_ for the public purposes for which they were reserved. ~ 


13. The trustee shall keep a tract book of the lots and blocks, a , 


- record of the deeds issued, a contest docket, and a book of receipts 


and disbursements. The necessary stationary, blanks, and blank i 


———— i 
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“books for his use as erates will be furnished by. iiie General cece 


Office upon his requisition therefor. 


14. The trustee’s duties having been completed, the ‘books of ac- 
counts of all his receipts and expenditures, together with a record 
_ of his~proceedings as hereinbefore provided, with all papers, other — 
books, and everything pertaining to such town sité in his possession » 
and all evidence of his official acts shall be transmitted to the General 
Land Office to become a part of. the records thereof, excepting from”. 


such papers, however, in case the town is incorporated, ‘the sub-. 


‘divisional plat of the town site, which he will deliver to the municipal 
authorities of the town, together with a copy of the town-site tract 


book or books, taking a receipt therefor to be transmitted. to the — : 


General Land Office. 
_ Special instructions as to. receipts and disbursements will be given | 
7 the ee on his appointment. | , 


_ ALLOTMENTS TO INDIANS ‘AND. ESKIMOS. 
‘The act of May fi. 1906. (34 Stat., 197), provides: 


That the secretary of - the Interior is. hereby authorized and empowered, 
in his discretion and under. such rules as he may prescribe, to allot not to. 


exceed one hundred and sixty acres of nonmineral land in .the District of | | 


Alaska to any Indian or Eskimo of full or mixed blood who resides in and © 
is a native of said District, and who is the head of a family or is twenty-one 
years of age; and the land so allotted shall be deemed: the homestead of the 
wllottee and his heirs in perpetuity. and shall be inalienable and nontaxable: 
until otherwise provided by Congress. Any person qualified for an allotment 
as aforesaid shall have the preference right to secure by allotment the non- 
- mineral land occupied by him, not exceeding one hundred and. sixty acres. 

1. This proceeding will be initiated by a written application - to 
the register and receiver, signed by the qiaeee and describing the 
- location and extent of the tract a plied for, and, if unsurveyed, by 

as accurate a description as possible e by metes and bounds and natural 
objects. Notice of the application should be posted upon the land, 
describing the tract applied for in the terms employed in the appli- | 
cation, and a copy of such notice should accompany the application. 
If the. signature. 1s by mark, the same must be. witnessed by two 
persons, - . 
— 2, The applicant must also file his or her affidavit of qualification 
- under the statute, and if claiming under the preference- right clause, 
the date of the beginning of his coup aney must be given and its 
~ continuous nature stated. 
3. This must be corroborated by an affidavit of two witnesses, 
who may be Indians or Eskimos. A nonmineral affidavit must also 
be filed by the applicant, sworn to only on personal knowledge and 
not on. information and belief. 

4. The affidavits may be sworn to before any officer authorized a 
to administer oaths and having a seal. If the. application is made 
by a woman, she must state in her affidavit whether she is single or _ 
married, and if married must show what constitutes hér the head 
ofa family, as it is only in exceptional cases that a married woman — 


| = is entitled to an allotment under this act. 


5. The register and receiver will number applications for allot- 


ynents made under this act in accordance with the circular of. June 


| 0: 1908, and: note the same on the schedules. forwarded. at the end | 
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t the aia as eae by said siceilags giving in i i Remarks see 
- column the date of transmittal to the. district superintendent. 
6. The register and receiver will assist applicants in the prepara- 
_ tion of their papers so far as practicable, and, as the act makes no — 
provision for any fees for filing, will male no charge im any of : 
_ these cases. , 
4%. Allotments shall be subject to the same requirements - as to — 
methods of survey, cardinal courses, and permanent marking of 
boundaries, except for the protection ‘of preference rights acquired 
by actual occupancy, as lands surveyed under the United States laws 
in Alaska, in general accordance with the instructions found on 
page 1, and will not be made on tracts reserved by the United 
States as shore spaces under the act of March 8, 1903 (82 Stat., 
_ ‘ 1028), or within national forests, unless founded on actual occupancy 
prior to the establishment of the forest. 
8. The application for allotment, and all papers filed in connec- 
tion therewith, will, when in- due form, be referred by the local. 
office to the Superintendent. of United States Public Schools, Bureau 
of Education, for the district in which the proposed allotment is 
situated, who will furnish a report with the transmittal of the record 
to the Commissioner of Education on the following points: : 
(a) The location of the land, 1f necessary, to furnish a more accu- 
rate description than given in. the application. | 
(6) The dee value of the tract, either for agricultural uses 
or fishing groun 
(¢) What, if any, residence has been maintained on the tract by 
the applicant, 7 
(ad) The value and phamaceer of all improvements thereon. : 
e) The fitness of the land as a permanent home for the allottee. 
(f) The competency of the applicant to manage his own affairs. 
g) The presence. or absence of any adverse claims, and, if any - 
a claims exist, a description thereof. | 
Sk Such other information as may serve to aid in determining 
whether the. application should be allowed, either in whole or in 
' part, together, with his recommendation as to the proper action in 
the premises. 
-. 9, On the receipt of the report from’ the dictriet superintendent, 
the Commissioner of Education will transmit the same to the Gen- 
eral Land Office with his approval, or disapproval, of the recom- 





mendations therein made, with such suggestions as to the applica- . 


tion as may seem to him appropriate. 

- 10. If the Commissioner of the General Land. Office, upon the 
entire record submitted, shall find the application meritorious, in 
whole or in part, he will submit the same to the Secretary of the 
Interior for his approval, and if so approved, special instructions 

_ for the survey thereof. will then issue in accordance with the terms 
of the approval. | 
11. A schedule of all approved allotments will be kept of record. 


- in the General Land Office, and, as the act makes no provisions for | 


a patent, a certificate will issue showing the approval of. the allot- 
ment, and the survey thereof, for. delivery to the allottee. s 


12. Hereafter the register ‘and receiver will: require each person 


- applying, to enter or in any manner ecauine title to. any pansy 
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Ys ander: any Jaw of the United States, to file ¢ a. aeononeis affidavit 
_ to the effect that none of the lands covered by his application are 
_ embraced in any pending application for an allotment under this act, 

or in any pending allotment, and that no part of such lands is in the 

bona fide legal possession of or is occupied by any Indian or native 


except the applicant. Persons applying for the right to cut timber 


under section 11, act of May 14, 1898 (30 Stat., 414), may, however, 


substitute for the corroborated affidavit a statement signed by the 


3 spplicant and duly attested by two witnesses Setting forth the above - 
acts. 


: have been epreperede 
ise ‘MISSION CLAIMS, 


The act of June 6, 1900 (31 Stat., 330), section 2%, pode ; 


The: Indians or persons conducting schools or missions in the district shall — 


13. egpcepriate forms for the use of aeptioants under this aus : on 


not be disturbed in the possession of any lands now actually in their use and — 


occupation, and the land at any station not exceeding six hundred and forty - 
acres, occupied as mission stations among the Indian tribes in the section, 


with the improvements thereon erected by or for such societies, shall be con- 


tinued in the occupancy of the several religious societies to which the missionary 


stations respectively belong, and the Secretary of the Interior is hereby directed _ 


to have such lands surveyed in compact formas nearly as practicable and 


patents issued for the same to the several societies to which they belong, but 


‘nothing contained in this act shall be construed to put in force. in the district 
the general land laws of the United States. 


Under the terms of said act any organized religious society that was 


i maintaining, a missionary station in the Territory of Alaska.on June - 


_ 6, 1900, may apply to the surveyor general of Alaska for the survey 

nae of the land so occupied. | 
The application should be made by the duly authorized representa 4 
tive of the society, whose authority to act should appear. - 

If the society is incorporated, evidence of the incorporation | should 
be furnished, and application should be made in the corporate name 
of the society ; if not incorporated, the nature of the association and 
its formation and purpose should be set out, and the-application | 
‘should be made in the name of three or more trustees, as such, all of 
whom must be members of the association or organization. . | 

The application for survey: must describe as specifically as possible 

the location of the claim, in connection with surrounding monuments 
or objects, so that it may be readily identified and must be accom- 
panied with proof, which may consist of affidavits duly. corroborated | 
. by two witnesses, showing: | 
1. The actual use of the land for missionary purposes and that it 
- embraces the improvements of the applicant society or organization. 
2. The date when the land was first so occupied and. the extent and 
character of the occupation. — | 

8. The character and value of the ae saovenaite aS - 
__4, That no portion of the land is held adversely to the society under 
_ rights of prior inception. a 
The survey will include only such lands, taken i in a compact form, 
as were actually used and occupied for missionary purposes June 6, 4 
1900, not to exceed in any instance 640 acres, and the area will not be 7 
extended to embrace lands taken after that date. | | 
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When the survey has Been made and accepted, in | accordance with 
existing practice governing the survey of sites for trade and manu- 
facturing purposes, certified copies of the field notes and plat with 
the original proof must be filed in the local land office, and the 
register will thereupon issue the proper certificate. In the event ap-- 
- plications for surveys have been filed with the surveyor general with- | 
out the required proof, such proot must pe furnished before the is- 
suance of patent. | | 


PARKS AND CEMETERIES FOR CITIES AND TOWNS. 


“The abt of Congress approved Santinbes 80, 1890 . (26 Stat., 502), | 
made the following provisions for the purchase of a and ceme- 
teries: | | | _ 


Phat incorpor ated cities and tows Shall have the right, under rules and regu- | 
- lations prescribed by the Secretary of the Interior, to purchase for cemetery and - 
park purposes not exceeding one quarter section of public lands not reserved for — 
public use, such lands to be within three miles of such cities or towns: Pro- 
vided, That: when such city or town is situated within a mining district the 
land proposed to. be taken under this act shall'be considered as mineral lands, 
and patent to such land shall not authorize such city or town to extract mineral 


therefrom, but all-such mineral shall be reserved to the United States, and such | 


reservation shall be entered in such patent. 


_ This act is held applicable to the Territory of Alaska (City of 
Juneau, 86 L. D., 264). 

The right of entry under said act is restricted to incorporated 
cities and towns, and such cities and towns are allowed to make entries 
of tracts of unreserved and unappropriated public land, by Govern- 
ment subdivisions, not exceeding a quarter section in area, all of 
which must lie within 3 miles of the corporate limits of the city 
or town for which the entries are made. 

Where on unsurveyed land.—Ilf the public surveys awe not been 
_ extended over the lands sought by any city or town under the provi- 
sions of said act, it will first be necessary for the proper corporate 
‘authority to apply to the surveyor general of the district in which 


- the tract in question .is located for a special survey of the exterior 


lines of such tract, the cost of which will be paid out of the current. 
appropriation for “ surveying the public lands.” 
Application and proof —An application for the purposes ‘indicated = 
herein. can only be made by the municipal authorities of an incor- 
porated city or town; and in all cases the entries will be made and 
patents issued’ to. the ‘whnicipality in its corporate name, for ‘the 
° specific purpose or purposes mentioned in said act. | 


The land must be paid for at the Government price: per acre, after. _ 


, proof has been furnished satisfactorily showing— 

First. Thirty days’ publication of notice of intention to make entry, | 
in the same manner as in homestead and other cases. 

Second. The official character and authority of the officer, or officers 
making the entry. 

Third. A certificate of the officer having custody of the eee | of 
incorporation, setting forth the fact and date of incorporation of the 


city or town by which entry is to be made, and the extent and location - 


_ of its corporate limits.” 
Fourth. The testimony of the applicant and two published” wit- 
nesses to the effect that the land Bppues for is vacant and a 


Cc. 
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7 priated by any other party, aid as to whether the same is_ either 


~ mineral in character or. located within an organized mining district | 


or within a mining region. 


. Fifth. In case the land applied for is described by. metes and 
“bounds, as established. by .a special survey of the same, that the appli- 


cant and two of the published witnesses have testified from. persona] 
knowledge obtained by observation and measurements that the land 


to be entered is wholly within 3 miles of the corporate limits of the : 


city or town for which entry is to be made. 
Certificates —Where the proof shows that the land is mineral in 
character, located in a mining district, or is within a region known 


as mineral lands, the certificate of. entry shall contain the Follower 


proviso :. 


Provided, That no. title ‘shall. be oe aeainen to any taineral: deposits | 


- within the limits of the above-described tract of land, all such Gepeetts therein. 
~ being reserved as the property of the United States. 


CEMETERIES A ACQUIRED BY ASSOCIATIONS OR PRIVATE CORPORA- _ 


TIONS. 


“The act of Congress. approved March 1, 1907 (34 Sit 1082), 


authorizes acquisition of title for cemetery purposes as follows: 


“That the Secretary of the Interior be, and. he is hereby, authorized to sell . 
and conyey to any religious or fraternal- association, or private corporation, 


empowered by the laws under which:such corporation or association is organ-. 
ized or incorpor ated to hold real estate for cemetery purposes, not to exceed 


eighty acres of any unappropriated nonmineral public lands of the United | 


States for cemetery purposes, upon the payment therefor by such. corpora- 


tion. or association of. the sum of not less than one dollar and twenty-five cents . 


per acre:. Provided, That title to any land disposed of under the provisions of 
this act shall revert to the United States, should the land or any part thereof 
be sold or- cease to be used for the purpose herein provided. , 
This act is applicable to Alaska. «= | 
Who may enter—tThe right to purchase public land for ae 


purposes is limited to religious, fraternal, and private corporations . 


or associations, empowered to hold real estate for cemetery pur- 
poses by the laws under which they are organized. Such corpora- 
- tion or association shall be allowed to make but one entry of not 
more than 80 acres of contiguous tracts by Government subdivisions 
of nonmineral, unreserved, and unappropriated public land. , 

Where on. unsurveyed. land.—It the public surveys have not. ‘been 
extended over the land so sought to be entered, the corporation or 


association should apply to the proper surveyor general for a special — 
survey of-the exterior lines of the tract’ desired, the cost of which 
will be. ‘paid out of the current BPProprration. for ‘ ssuzveyine the 

a ee lands.” | | 


The proof must satisfactorily show: 


First. Thirty days’ publication of notice: of intention to “ee 


entry, in the same manner as in homestead and other cases. 
Second. The official character of the officer or officers applying on 
behalf of the association or corporation to make the entry, and his 


or their express. authority to do so conferred by action of the | 


: association. © 


Third. A copy of the record, certified by the officer having charge 7 
thereof, showing the due incorporation and ouzanizasion: and date a 
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thereof of the association or corporation and its location and address. 
The law under which it is organized and by which it derives its 
authority to hold real estate for cemetery purposes must also be cited. 
. Fourth. That the land applied for is nonmineral, vacant, and un- _ 
‘appropriated public land, which must be shown by the testimony of 
the applicant and two of the advertised witnesses. | ay a 
_— LPrice—The land must be paid for at such price per acre as shall 
--be determined by the Commissioner of the General Land Office, pro- 
vided that in no case shall the price be less than $1.25 per acre. | 

_ Entries under this act must issue to the association or corporation 
in its corporate name, and the granting clause in the certificate should 
state that the patent to be issued for the tract described is “ for ceme- 
tery purposes, subject to reversion ‘to the United States should the 
land or any part thereof be sold or cease to be used for the purpose’ | 
in said act provided.” Inasmuch, however, as the commissioner of 
this office determines. the amount of.the purchase price under the 
existing conditions in each. particular case, the register and recéiver 
will, when proof is made to their satisfaction, immediately forward 
such proof to this office with their recommendation thereon without 
issuing the final papers. If this office finds the proof satisfactory, 
the commissioner will fix the purchase price, and the local officers — 
will, on being notified thereof and no objection appearing thereto in 
their office, notify the applicant of the amount required and allow 
him 30 days-from service of such notice to pay such purchase price, — 
and on receipt thereof the entry will be issued. = 


_ SALE AND USE OF TIMBER UPON PUBLIC LANDS, 
Section 11, act of May 14, 1898 (30 Stat., 414), provides: 


Src. 11. That the Secretary of the Interior, under such rules and. regulations 
as he may prescribe, may cause to be appraised the timber or any part thereof 
upon public lands in the District of Alaska, and may from time to time sell . 
so much thereof as he may deem proper for not less than the appraisal value - 
thereof, in such quantities to each purchaser as. he shall prescribe, to be used - 
in the District of Alaska, but not for export therefrom. And such:sales shall 
‘at all times be limited to actual necessities for consumption in the District. 
from year to year, and payment for such timber shall be made to the receiver 
of public moneys of the local land office of the land district in which said 
timber may be.sold, under such rules and regulations as the Secretary of the 
Interior may prescribe, and the moneys arising therefrom shall be accounted 
for by the receiver of such land office to the Commissioner of the General. 
Land Office in a separate account, and shall be covered into the Treasury. 
The Secretary of the Interior may permit, under regulations to be. prescribed 
. by him, the use of timber found upon the public lands in said District of 

Alaska by actual settlers, residents, individual miners, and prospectors for 
minerals, for firewood, fencing, buildings, mining, prospecting, and for do- 
mestic purposes, aS may actually be needed by such persons for such pur- 
poses. ? : os | geek ig, , oe. 

The act authorizes the Secretary of the Interior (a) to sell timber | 
to individuals, associations, and corporations, and (6) to permit the 
free use of timber by actual settlers, residents, individual miners, 
and prospectors for minerals, for firewood, fencing, buildings, 
mining, prospecting, and for domestic purposes. The act has ref; 
erence only to timber upon vacant, unreserved public lands, outside 
of the limits of national forests, and does not permit of the export- 
ing of the timber out of the Territory of Alaska. The free-use privi- — 
lege is not extended to associations and corporations. oo | 
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_ Pursuant to the authority conferred upon him, the Secretary of - 
the Interior has caused the following rules and regulations to be > 
- promulgated : * a re ae | 

. 1. Limited free use by settlers, ete—Persons designated in the 
last sentence of section 11, act of May 14, 1898, may go upon the 
vacant, unreserved public lands and take in amount not exceeding _ 
a total of 100,000 feet, board measure, or 200 cords, in any one cal- _ 
endar year, in saw. logs, piling, cordwood, or other timber, the aggre- 
gate of either of which amount may be taken either in whole in — 
uny one of the above classes of timber, or in part of one kind and 

- in part another kind or in other kinds, and where a cord is the 
--unit of measure it shall be estimated, in relation with saw timber, 
in the ratio of 500 feet, board measure, per cord.. Where such per- 
sons are unable to take such timber in person, they may employ 
a servant or agent to procure the timber for them. The uses of the | 
timber must be confined to the uses specified in the act. The taking 
of timber free of charge for sale and speculation is not authorized. 
~Persons who desire to exercise the privileges extended to them in 


this section are not required to file applications as provided here- 


inafter, but in order that future complications may be avoided, they 
must notify the Chief of the Alaskan Field Division, Juneau, 
Alaska, or the special agent in charge of timber investigations in 
the district in which the timber is to be cut, by registered letter, of © 
their intention to procure timber under the free-use clause. Each 


applicant should set forth in his notice the kind and quantity of ~~ 


~ timber which is to_be cut and the use for which it is to be cut and a © 
description of the land on which said cutting is to be done by town- 
_ ship and range and by section and sectional subdivision thereof, if 


it be surveyed, or by natural objects by which it may be identified 


if it be unsurveyed. A blank form of notice (Form 4-023 f) has 
been prepared and may be obtained free of charge upon request | 
from the chief of field division or from the special agents stationed 
- in. Alaska. | Ao ew FO ek eg | ae ne 
_ 9. Sales of timber—Timber upon the vacant, unreserved public. 
lands, outside of the limits of national forests, will be sold in such 
quantities as are actually needed and as will be used from year to 
- year. Sales are not limited to residents of Alaska, but may be made | 
to any individual, association, or corporation, provided that the tim- 
ber is not to be exported from the Territory. | — | | 
- 3. Applications for purchase—Place to file—Contents——Applicants 


to purchase timber must file with the receiver of the United States 


- land office for the district wherein the lands to be cut over are. 
situated, applications in the.form prescribed by the Commissioner- 
of the General Land Office (Form 4-023). Blank forms may be ob- 
tained free of charge from the local United States land offices at - 
Juneau, Fairbanks, and. Nome, or from the special agents ef the | 
General Land Office or from the United States commissioners sta- 
tioned in Alaska, or from the General Land Office, .Washington, 
D. C... Every applicant should read carefully the printed statements. _ 
and conditions in the application before attaching signature thereto, — 
since he will be held responsible for subscribing to statements as true 
which he knows or ought to know to be untrue. Before executing an 


application, an applicant should, if in doubt, ascertain that the lands. _ 


from which he desires to cut timber are subject to the provisions of © 
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the act. The following information must be incorporated in every 
application in the blank spaces provided for the purpose: _ -. 4 
_ (a) Name or names, post-office address, residence, and business 
- occupation of the applicant or applicants who apply to purchase tim- 
ber; (6) the amount in board feet, linear feet, or cord unit of meas- 
urement of timber it is desired to purchase; (¢) the approximate 
area of the land on which the timber is located; (d@) a description by 
_ legal subdivision, if surveyed, or by metes and bounds with refer- ~ 
~~ ence to some permanent natural landmark, if unsurveyed, of the land 
_. from which the timber is desired to be cut; (e) the proposed use of 
the timber and the place where it is to be used; (f/f) the amount of 
money deposited with the application and the form; that is, whether 
in cash, éertified check, or postal money order. Each application 
- must be duly witnessed by two witnesses. rn ee rr: 
4. Posting notice on the land—After transmitting his application _ 
to. the receiver, the applicant shall, before commencing to cut the ~ 
timber applied for, post a notice (Form 4-023c), which will be fur- 
- nished with the application, in some conspicuous place on the land 


from which the timber is proposed to be cut, describing the land, _ 


and designating the amount and kind of timber that has.been ap- 
plied for and the date on or before which the cutting must be com- 
pleted. The notice will become null and void unless the timber. is 
cut and prepared for removal within one year from the date of the 
filing of the application. The application contains a statement to the 
effect that this requirement will be fulfilled, and neglect on the part 
of the applicant to fulfill it will be. deemed -a sufficient ground’ for - 
revocation of the right to cut and remove any timber under the ap- 
plication. The description in the notice should be identical with the - 
description in the application. This requirement has been adopted 
in order. that others who may desire to file applications to purchase ~ 
timber or to enter the lands may have notice that the timber has been 
sold. - .- _— ec oe re | 
5. Minimum price for which timber will be sold—Payment.—All 
timber will be sold hereunder at a reasonable stumpage value. The 
following rates. have been fixed as the minimum rates for which 
_ the various kinds of timber will. be sold: $1 per 1,000 feet b. m. 
for Sitka spruce, hemlock, and red cedar; $2.50 per 1,000 feet 
b. m. for yellow cedar; one-half cent per linear foot for piling 
50 feet or less in length up to a top diameter of-7 inches; three- 
fourths cent. per linear foot for piling between 50 and 80 feet 


y in length up to a top diameter of 8 inches; 1 cent per linear foot 


for piling over 80 feet in length up to a top diameter of 8 inches; 
50 cents per cord for shingle bolts and cooperage stock; 25 cents. 
per cord for wood suitable only ‘for fuel or mine lagging. A deposit — 
in the sum of $50, in cash, postal money order, or certified check, 
where the stumpage value, at the minimum rate, of -the material 
applied for equals or exceeds that amount, or in a sum representing 
the full stumpage value, at the minimum rate, where such value is. 
less than $50, must be made-as an evidence of good faith at the 
time that the application is filed. Ifa permit shall afterwards be 
issued, the deposit will be applied to the purchase price of the timber. 
If the issuance of a permit shall be denied and no timber shall have 
been cut under the application, the amount deposited by the appli- | 

~ cant will be returned to him. ee « a 3 
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Z iting an Appleaens is ealioned. the timber to be: gla rieneunder | 
; wail be appraised by a special agent of the General. Land. Office, . 


and after appraisal said special agent will collect the appraised . - 
-- amount in. excess of the sum originally deposited in cash, postal 





| money order, or certified check and give to the applicant a memo- 


_ randum receipt for the payment, which receipt should be preserved. | 
. by the applicant until he receives the receiver’s official receipt there-— 


for.. The special agent will deposit all such moneys, postal’ money | 
orders, or certified checks with the receiver of public moneys. Of- 
, ficial receipts will be issued by the receiver for all payments made by 
applicants. All postal money orders must be made payable to the 
order of the receiver and. must be drawn on the post office where 
the office of the receiver is located. Certified checks must be drawn 
in favor of the receiver on national or State banks or trust ¢om- - 


panies located in the same city as the depositary with which the 


deposits are to be made, or upon such “ out-of- town” banks, the 
certified checks of which can be cashed by the receiver without. cost 


to the Government. Remittances tendered in any other form than a 


the above-mentioned forms can not be accepted. Postal money or- 

ders and certified checks are not to be held as payment. for timber 

until the same are converted into cash ‘by the receiver. 

«6. When cutting and removal.may begin.—As soon.as the appli- - 
cant. has filed his application with the receiver, made the requisite 

initial deposit, and posted notice on the land, he may begin to cut 


- and prepare for removal the timber applied for. As soon as prac- 


~ ticablé after the filing of an application, a field investigation and 

appraisal. will be made by a special agent of the General Land 
Office. After such investigation and appraisal shall have been made, _ 
- and after the applicant has paid to the special agent the excess — 
stumpage value, over and above the sum originally deposited, where 
there is such excess, the special agent. will issue a permit (Form 
4-028 b), unless he finds that a permit ought not be issued, author- | 
izing the applicant to remove the timber. If for any reason the 
special agent is unable to make the investigation and appraisal 


within 60 days after the filing of an application, he will, if he 


knows of no objection, issue‘a permit (Form 4-023 b), and the ap- 
-plicant.may then remove the timber, provided that he shall first 


transmit to the receiver the excess stumpage value over and above 
the sum originally deposited, where there is such excess. | a 
1. Limitations upon rights acquired under permission . to cut 
ember. The permission to cut shall not give the applicant the ex- 
_ elusive right to cut timber from the lands embraced in his applica- . 
tion as against any person entitled to the free use of timber under 





the provisions of the act, unless the area described in the application 
is limited to 40 acres and, if the lands be unsurveyed, the boundaries. 


thereof are blazed: or otherwise marked by him sufficiently to be | 


identified. ‘The cutting of immature timber will not be permitted . 
-under-these rules and regulations. The timber authorized to be cut — 


_ under these rules and regulations must be cut and prepared for re- 


moval within one year from the date of the filing of the application. 
_ Sales of timber will not be authorized unless there is a necessity for 


the use of the timber within two years from the date of the authoriza- a 
tion to cut. Soot | | | 
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8. Limitations with reference to area.—Eaceptions.— Withdrawals 
have been made for various purposes from time to time within the 
Territory of Alaska, since its purchase by the United States. These | 
rules and regulations are not applicable to the free use or purchase © 
of timber upon such withdrawn areas, unless an exception be made 
in the order of withdrawal or it is evident from the spirit and intent . 


of the withdrawal order that such exception was intended. By the | 
act of March 4, 1915 (38 Stat., 1214), sections 16 and 36 in each town- 


ship were granted to the Territory for school purposes and section 
_ 83 In each township in the Tanana Valley between parallels 64 and 
_ 65 north latitude, and between. 145 and 152 degrees of west longi- 
tude, and sec. 6, T. 1 S., R. 1 W.; sec. 31, T. 1 N., R. 1 W.; sec. 1, 
. T.1-8., R. 2 W.; and sec. 36, T. 1 N., R. 2 W., Fairbanks meridian, 
were reserved in aid of the Territorial agricultural college and school 
-. of mines when established by the Territorial Legislature. The tim- 
ber upon lands reserved for educational purposes will not be subject 
to disposition hereunder. Alaskan withdrawal No. 1, and Alaska 
- town-sites withdrawals Nos. 1 to 9, inclusive, have been amended so 
as to permit of the use or purchase of timber within the area of those | 
withdrawals and the executive orders establishing Alaskan timber | 
reserve No. 1, pursuant to the act of March 12, 1914 (88 Stat., 305), 





expressly state that such timber as shall not be needed by the Alaskan — ee 
- . engineering commission for the construction of Alaskan Government- 


. owned railroads, may be disposed of by the Secretary of the Interior. — 
Persons who desire to use or purchase timber on lands within | 
Alaskan timber reserve No. 1, should first inquire of the Alaskan. 

engineering commission, Seward, Alaska, as to whether or not the 
particular timber which they desire is needed by that commission, 


~ and in the event that said timber is not so needed, applications may = 


be filed for the same in manner as hereinbefore provided. The 
information to be supplied by the applicant in the fulfillment of 
the requirement set forth in subdivision (d@) section 8 of these rules | 
and regulations should contain statements to the effect that the 
timber 1s upon lands. within the timber reserve and that the engi- | 
- neering commission will consent to its removal. In such cases appli- | 
eations must be filed irrespective of whether the timber is to be pro- 


cured under the free-use clause or under the purchase clause of 


_ the act. 2 | 7 2 * | Ue Seg ae | 
— 9. Indian and Lskimo claims and atlotments—Homestead and 
maining .claims.—All persons desiring to procure timber under these | 


-. rules and regulations must ascertain whether or not the lands from | 


which they desire to cut are embraced within any allotment approved 


to an Indian or Eskimo or within any pending application for such — 
allotment, or are within the bona fide legal possession of or occupied _ 


by any Indian or Eskimo, and every timber application (Form 4-028) 
— contains a statement to the effect that the lands described in the appli- 
cation are not within such areas, and said statement must. be sub- 
scribed to by the applicant and be duly witnessed by two witnesses. 
_ The cutting of timber on existing homestead, mining, or other claims _ 
is not authorized by these rules and regulations, but when a home- 
stead, mining, or other claim shall have been initiated subsequent 


to the date of the filing of an application hereunder and posting of. i; 


notice, as required by paragraph 4, such homestead, mining, or other _ 
claimant must take the claim, subject to the right of the timber 
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7 applicant te to cut and remove from the lands described in the gopen: 


-. tion and notice the.amount of timber purchased. under the terms of ee 


the application. | 
10. Free use of tember for Army posts and other governmental - 
- purposes.—Persons contracting with Government officials to furnish 
firewood or timber for United States Army posts or for other author- _ 
- ized governmental purposes may procure such firewood or timber 
from the vacant unreserved public lands free of charge, provided — 
that the contracts do not include any charge for the value of the 


firewood or timber. The filing of an application is not required, 
but it is advisable for contractors to file. applications in order that | 


future complications with reference to charge of trespass may be 
_ avoided; ‘and when applications are filed, the terms of the contract — 
agreement, the use to which the timber is to be put, and a statement 
to the effect that no charge is to be made for the stumpage value of om 
the material should be incorporated therein. | 
AIL. Pulp wood—Exportation authorized. —The act of F ebruary 1, 
1905 (88 Stat., 628), authorizes the exportation of pulp wood or 
wood pulp manufactured from timber in the District of Alaska. 
Sales of timber for manufacture into this kind of material will be 
made under these rules and regulations. 7 
12. Fire-killed and fire- damaged timber-—The act of March 4, 
1913.(387 Stat., 1015), provides for the sale of public timber which 
was killed or permanently or seriously damaged by forest. fires which 
occurred prior to the date of passage of said act. This provision is 
applicable to the Territory.of Alaska. Separate instructions have 
been promulgated and are contained in Circular No. 258 (42 L. D., 
300). The disposition of this class of timber will also be made under 
these rules and regulations. | 
13. Prevention against waste-—Precaution against forest jires.— 
The cutting of ‘timber under these rules and regulations shall be done 
in such a manner as to prevent unnecessary waste. All trees shall 
be utilized to as low a diameter in the tops as possible, and stumps 
shall be cut as close to the ground ds conditions will permit. All 
brush, tops, lops, and other forest débris made in felling and remov- 
ing the timber shall be disposed of as best adapted to the protection 
of the remaining growth and in such manner as shall be prescribed 
. by the special agent. who has charge of the investigation. Every | 
precaution. shall be taken to prevent forest fires, and persons taking © 


timber hereunder shall assist in suppressing such fires within the 7 


areas covered by their applications. | | 
«14. Huamination by special agents. _At convenient times during 


cutting, or after any sale, the special agent will examine the lands 


cut over and submit a report or reports to the Commissioner of the 
General Land Office as to compliance with the terms of the sale, and . 
if he finds that the cutting is being done in violation of the terms of 
sale he will immediately stop the cutting and report the matter for 
action. Special instructions have been issued for the guidance of 


the special agents who are to appraise timber and supervise its cut- Tie 


ting and removal. 


15. Prior circular superseded.—These rules and regulations super- = 


sede the rules and regulations of February 24, 1912, contained in | | 
Circular No. 85 (40 L. D. ta "Ls 
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GRANTS IN ATID OF PUBLIC SCHOOLS. 


By the: act of Maze 4, 1915 (38 Stat., 1214), sections nee ; 


16 and 36 in every township, not known to be mineral in character 
at, the date of acceptance of survey, on which no settlement has been 


made before the survey of the land in the field, and which have not . 


_ been sold or otherwise appropriated by authority of Congress, are 


reserved for the support of the common schools in Alaska. _ 
Section 83 in each township between parallels 64 and 65, north 
latitude, and: between the one hundred and forty-fifth and. one hun- 


we 


dred and fifty-second degrees of west longitude, are reserved for the 


_ Support of a territorial agricultural college and school of mines. 


‘Where any of said sections are lost to the reservations mentioned, 


in whole or in part, because of prior settlement or sale, or. ‘other 


_ appropriation under an act of Congress, or where they are wanting 


or are fractional in quantity, indemnity lands may be designated and 


reserved in let thereof, as provided in the act. of February 28,1891. 
(26. Stat., 796). The regulations providing for such selections by | 


the States will be followed in Alaska. | 


‘As soon as the survey of a township has been thade and accepted, : | 


the chief of field division will cause investigation and report to be 
made as to the character of the land included in the reservation; and 


where a tract is reported by him as mineral, opportunity will be 


afforded the proper officers of the Territory to disprove such finding. 
The Territory is authorized to provide by law for the leasing of 


said sections, it being stipulated, however, that no greater area than 


one section shall be leased to any person, association, or corporation, 


and that leases shall not be for longer periods than 10 one 


MINING CLAIMS. 


Tickeiions only nieve to acts of ee one aoseially applicable 


— to Alaska are included herein; for instructions under the: general 


mining laws consult Circular No. 430, “ United States Mining Laws 


and Regulations Thereunder,” which may be had on application 
to the district land office or ‘the General Land Office, Washington, — 


D.C. 


‘pr oviding a civil government for Alaska, i in the following terms: 


Src. 8. That the said: district of Alaska is hereby created a land district, 
and a United States land office for said district is hereby. located at Sitlka. 


_ The commissioner provided for by this act to reside at Sitka shall be ex ~ 


The laws of the Gis: Sistes relating to mining elaine ‘were va 
extended to Alaska by section 8, act of May 17, 1884 (28 Stat.; 24), 


officio. register of said land office, and the clerk provided for by this act . 
shall be ex officio receiver of public moneys, and the marshal provided for: | 


by this act shall be ex officio, surveyor general of said district and the laws, 


of the United States relating to mining claims, and the rights incident thereto 


shall, from and after the passage of this. act, be in full force and -efféct in: 


said district, under the administration thereof herein provided for, subject .to 
such regulations as may be made by the Secretary of the Interior, approved 
by the President: Provided, That the Indians or other persons in said district 
shall not be disturbed in the possession of any lands actually in their use 
or occupation or now claimed by them, but the terms under which such persons 
1aay acquire title to such lands is reserved for future legislation by Congress: 
And provided further, That parties who have located mines or mineral privi- 


‘leges therein under. the laws of the United States. apEA Coyle to the Buble’ | 
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| aoniati: or who Hage occupied and iapaeved. or exercised acts of ownership 
over such claims, shall not be disturbed therein, but shall be allowed to 


es perfect their. title to such claims by payment as aforesaid: And provided also, 


That the land not exceeding six hundred and forty acres, at. any. station 
now occupied as missionary stations among the Indian tribes in said section, 
with the improvements thereon erected by or for such societies, shall be con- 
tinued in the occupancy of the several religious societies to which said mis- — 
-sionary stations respectively belong until action by Congress. But nothing — 
contained in this act shall be construed to Dae in force in said oes the | 
_ general land laws of the United States. 


Sections 15 and 26 in the act of June 6, 1900 (81 Stat., 321), _ 
‘making further provision for a civil government for Alaska, again, 
in specific terms, extended the mining laws of‘the United States, 
and all rights incident thereto to the Territory, with certain further 
provisions with respect to the acquisition of claims thereunder: 


Sec. 15. The respective recorders shall, upon the payment of the fees for 
the same prescribed by the. Attorney General, record separately, in large and ~ 
well-bound separate books, in fair hand; 

Wirst. Deeds, grants, transfers, eontracts to sell or convey real estate and 
mortgages of real estate, releases of mortgages, powers of attorney, leases 
which have been acknowledged or proved, mortgages upon personal property 5 


eo é eo ®. a ot # * a en. 


Ninth, Affidavits of sania work. done on mining claims; 

Tenth. Notices of mining location and declaratory statements: 

Eleventh. Such other writings as are required or permitted by law to be 
recorded, including the liens of mechanics, laborers, and others: Provided, 
Notices of location of mining claims shall be filed for record within ninety 
days from the date of the discovery of the claim described in the notice, and 
all instruments shall be recorded in the recording district in which the property 
or subject matter affected by the instrument is situated, and where the prop- — 
erty or subject.matter is not situated in any established recording district the 
instrument affecting the.same shall be recorded in the office of the clerk of the 
division of the court having supervision over the FeCorang, ohasion in which 
such property or subject matter is situated. 
ak e eo re Rot 

se # Provided, Miners in any organized mining district may make rules 
and regulations. . governing the recording of notices of location of mining 
claims, water rights, flumes and ditches, mill sites, and affidavits of labor, not 
in conflict with this act or the general laws of the United States; and nothing : 
in this act shall be construed so as to prevent the miners in any regularly 
organized mining district not within any recording district established by the — 
court from electing their own mining recorder to act as such until a recorder 
therefor is appointed by the court: Provided further, All records heretofore 
‘regularly made by the United States commissioner at Dyea, Skagway, and 
_ the recorder at. Douglas City, not in conflict with any records regularly made 
with the United States commissioner at Juneau, are hereby legalized. And all 
records heretofore made in good faith in any: regularly organized mining 


district are hereby made public records, and, the same shall be delivered to the 


recorder for the recording district, ‘including such mining district | within six 


~ months from the pace of this act. 


* # * a * | * * 
Sec. 26. The ies: of. the United States relating to mining claims; mineral 
locations, and rights incident thereto are hereby extended to the District of 
~ Alaska: Provided, That subject only’ to such general limitations as may be 
necessary to exempt navigation from artificial obstructions all land and shoal 
water between low and mean high tide on the shores, bays, and inlets of 


Bering Sea, within the jurisdiction of the United States, shall be subject to |. - - 


exploration and mining for gold and other precious metals by citizens of the’ 
United States, or persons who have legally declared their intentions to become. 
- guch, under such reasonable rules and regulations as the miners in organized 


mining districts may have heretofore made or may hereafter make governing — | 


the temporary possession thereof for exploration and mining purposes until 
otherwise provided by law: Provided further, That the rules ape regniations 
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established by the miners ‘shall not ie in conflict with the mining laws of the ~ 
United States; and no exclusive permits shall be granted by the Secretary o£ 


War authorizing any person or persons, corporation, or company to excavate or 


mine under any of said waters below low tide, and if such exclusive. permit 
has been granted it is hereby revoked and declared null and void; but citi- 
zens of the United States or persons who have legally declared their intention. 
to become such shall have the right to dredge and mine for gold or other 
_. precious metals in said waters, below.low tide; subject to such general rules and 
' regulations as the Secretary of War may prescribe for the preservation of. 
order and the protection of the interests of commerce; such rules and regu- 
lations shall not, however, deprive miners on the beach of the right hereby 
given to dump tailings into” or pump from the sea opposite their claims, except 
where such dumping would actually obstruct navigation; and-the reservation 
of a roadway sixty feet wide, under the tenth section of the act, of May four- 
teenth, eighteen hundred and ninety-eight, entitled ‘An act extending the home- 
stead laws and providing for right of way for railroads in the District -of 
Alaska, and for other purposes,” shall not apply to mineral lands or town sites, | 
m3 * : * *k ae ' _ & 


PLACER CLAIMS. - 


The act of August 1, 1912 (37 Stat., 242) ; medio: and amends the 
placer-mining law with respect to. the location of such claims in the 
Territory as follows: 


That no association placer -mining claim shall hereafter. ie located in Alaska | 
in excess of forty acres, and on every placer: -mining claim hereafter located in 
- Alaska, and until a patent has been issued therefor, not less than one hundred 
dollars’ worth of labor shall be performed or improvements: made during each 
year, including the year of location, for each and every twenty acres or excess 

fraction thereof. 
. Sec. 2. That no person shail hereafter jocnts any placer-mining claim in 

Alaska as attorney for another unless.he is duly authorized thereto by a.power 
of attorney in writing, duly acknowledged and recorded in any recorder’s office 
in the judicial division where the location is made. Any person so authorized 
may locate placer-mining claims for not more than two individuals or one asso- 
eiation under such power of attorney, but no such agent or attorney shall be 
authorized or permitted to locate more than two placer-mining claims for any 
one principal or association during any calendar month, and no placer-mining 
‘claim shall hereafter be located in Alaska except under the limitations of this 
act. . 

. See. 3. That no person shall hereafter locate, cause or procure to be located, 
for himself more than two placer-mining claims in any calendar month:. Pro- 

_ vided, That one cr both of such locations may be included in an association | 

claim. 

Src. 4. That - no placer-mining claim hereafter located. in Alaska shall be 
patented which shall contain a greater area than is fixed by law, nor which is 
- longer than three times its greatest -width. 

Sec. 5. That any placer-mining claim attempted to be located in violation of 
this act shall be null and void, and the whole area thereof may be located by 
any qualified locator as if no such prior attempt had been, made. | 


The provisions of this. act ‘will be administered in accordance with 
the following instructions: 

Jt-is important to note that this. act applies exclusively to placer- 
‘mining claims located in Alaska on or after August 1, 1912. It does. 
not in any manner relate to lode- “mining claims, or " placer- mining 
claims located prior to said date. The terms of the act lay strict - 
limitations and conditions with respect to placer locations made upon 
or after said date. _ 

7 Section 1 of the act provides that no association placer claim shall 
be located aiter August 1, 1912, in excess of 40 acres. This limita- 
tion is positive, whatever | may be the nusaer of persons aocated 
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dogetiior or whatever the local district rules or - regulations may 
permit. | 
‘Said section further provides that on every placer -mining claim 


i located in Alaska. after the passage of the act, and until patent there- — - 


for has been issued, not less than $100 worth of labor must. be per-. 


- formed or improvements made during each year, including the year. 


cf location, for each and every 20 acres or excess fraction thereof 
_ included in the claim. This means that the first annual expenditure 


on such a placer-mining location must be accomplished for and dur- 


ing the calendar year.in which the claim is located, instead of during 
the calendar year succeeding that in which the location 1s made. | 
7 Moreover, the amount of annual expenditure is dependent upon the . 

_ size of the claim, it being required that at least $100 must be expended 


“ _for each 20 acres or excess fraction thereof embraced in the location. — 


- By section 2 it is provided that no person, as attorney or agent — 
- for another, may locate any placer-mining claim unless duly au- 


thorized by a power of attorney properly acknowledged and recorded ae 


in some recorder’s office within the judicial division where the loca- 
tion is made. _Furthermore, an authorized agent or attorney can act 
in making locations of placer- mining claims for only two individual 
principals or one associate principal ‘during : any calendar month, and 
during that period may not lawfully locate more than two claims for 

any one principal, either individual or association. No placer claim 


can lawfully be located. except In compliance with | and - under the i. 


limitations of the act... 
In order that the Land Department may be fully advised in ‘the 
_ premises, the following requirements must be met with regard to 
applications. for placer-mining claims located 3 in Alaska on or after 
-August1,1912:  “° 7 

(a) Where. location j is made by agent or aitonney the power of — 
attorney must be in writing and must be executed and acknowledged ° 
in accordance with the laws of the Territory of Alaska or of. the 
State, Territory, or District in which it shall be executed. It must 
be recorded in the proper recorder’s office as prescribed by the act. | 
The application for patent must be accompanied by a certified copy 
of such power of attorney, which must show the recordation thereof, 
but it will be suificient if such certified copy is attached to and made 
a part of the abstract of title. 

(6) One of the principal purposes of the act is to limit the a aMnOEE 
of placer:mining locations made in Alaska through agents. or attor- 
neys.. An agent or attorney can not at one time represent more than . 
two individuals or one association under powers of attorney. A duly 
authorized agent may make two locations for each of two individual 
principals, or for one association principal, during any calendar 


_- month, but he can make no further locations during “that month for. : 


those or other principals. — 

‘The application for patent should accordingly be Perc by 
the sworn statement of the agent or attorney setting forth specifi- 
cally the names of all placer-mining claims, together with the date — 


of location and names of. the locators, which were located or at-  _ 
tempted to be located by him under: powers of attorney during the _ 


renee montis in which the placer claim applied for was S located. 


Res F 
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- (ce) By section 3 it is prescribed that no person shall directly 
locate, or through an agent or attorney cause or procure to be lo- 
cated, for himself more than two placer-mining claims in any 
calendar month, provided, however, that one or both of such loca- 
tions may be included in an association claim. | ae 
_ Whenever a person or an association has participated in the locat- 
ing of placer-mining claims in Alaska to the extent of two such claims 
in any calendar month, such person or ‘such association thereby ex- 
hausts the right to make placer locations for that month. The ap- 
- plication for patent, therefore, for a placer-mining claim located - 
in Alaska on or after August 1, 1912, must contain. or be accom- 
panied by a specific statement, under oath, as to each locator who | 
had an interest therein, showing specifically and in detail all placer 
locations made by him, or in which he was associated, either directly 
or through any agent or attorney, during the calendar month in 
~ which the-claim applied for was located. If no locations in excess 
'. of those. permitted by law were made during such calendar month, 
a. specific statement, under oath, to that effect should be submitted, 
This showing must. be made in addition to that hereinabove re-~ 
‘quired of the agent himself. ‘ Be 


Section 4 of the act prohibits the patenting of any placer mining 
claim located in Alaska after the passage of the act which contains 
a greater area than that fixed by law or which is longer than three 
times its greatest width. The surveyor general will be careful to. . 
observe the above requirements and will not approve any survey of 
a placer location which does not in area and dimensions conform to 
the provisions of law. en - 
By section 5 of the act it is declared that any placer mining claim 
_ attempted to be located in violation of the provisions and limitations 
of the act shall be null and void and the whole area covered by-such © 
attempted location may be located by any qualified person the same 
as if no such prior attempted location had been made. Consequently, 
any attempted placer location not made in conformity with the act 
is a nullity, and the land covered thereby is open for and subject to 
proper location at any time. _ | BOS. ees ok 
Tt will be observed that. the act does not affect the number of. 
‘claims, lode or placer, and 1f placer whether located before or after 
' the passage of the act, which may be included in a single application | 
proceeding. Co > | a age 
The law governing annual expenditures and improvements upon 
-. mining claims in Alaska is found in the act of March 2, 1907 (35 
 Stat., 1243), as follows: 4 ia 


That during each year and until patent has been issued therefor at least 
one hundred dollars’ worth of labor shall be performed or improvements made 
on or for the benefit or development of, in accordance with existing law, each 
mining claim in the District of Alaska heretofore or hereafter located. And 
the locator or owner of such claim, or some other person having knowledge 
of the facts, may also make and file with the said recorder of the district in . 
Which the claims shall be situate an affidavit showing the performance of labor ~ 
or making of improvements to the amount of one hundred dollars, as afore- © 
said, and specifying the character and extent of.such work. Such affidavit ~ 
shall set forth the ‘following: First, the name or number of the mining claims 
and where situated; second, the number of days’ work done and the character — 
and value of the improvements placed thereon; third, the date of the per- 
formance of such labor and of making improvements; fourth, at whose instance 
the work was done or the improvements made; fifth, the actual amount paid 
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_ for work one iiseorGanent: anil, by whom paid when the same was — done : 
. by the owner. Such affidavit shall be prima facie evidence of the performance - 


of such work or making of such improvements; but if such affidavits be not ~ 


filed within the time fixed by this act the burden ‘of proof shall be upon the - 
claimant to establish the performance of such annual work and improvements. 
And upon failure of the locator or owner of any such claim to comply with the 


provisions of this act, as to performance of work and improvements, such claim 





shall. become forfeited and open to location by others as if no location of the 
- same had ever been made. The affidavits required her eby may be made before | 


any officer authorized to administer oaths, and the provisions of sections fifty. 


three hundred and ninety-two and fifty-thr ee hundred and ninety-three of the 
Revised Statutes are hereby extended to such affidavits. Said affidavits shall. 
-be filed not later than ninety days after the close of the year in which such . 
- work is performed. 

Sec. 2, That the recorders for the several. divisions or districts of Alaska 
_ shall collect the sum of one dollar and fifty cents as a fee for the filing, record- 
_ ing, and indexing said annual pao of work and impr ovements for each claim 
SO recorded. } | 


NOTICE OF APPLICATION. 


The notices of applications ey patent for lands in Alaska are, In 
many cases, not sufficient to apprise adverse claimants and the pub- 
lic generally of the location of the land applied for, and therefore 
do not serve the purpose’ for which such notices are required; nor 
can the location of the land be ascertained from the application 
papers themselves and without obtaining information from other 
sources. This is due principally to the large area of unsurveyed land 
in the district and remoteness from centers of population of much 
of the country. In order to give a more definite description of the 
land applied for the following special instructions with reference to 
the Territory of Alaska are issued, which are supplemental to but: do 
- not. change or modify existing regulations: ? 

The field notes of survey of all claims within the Territory of 
Alaska, where the survey is not tied to-a corner of the public survey, 
shall contain a description of the location.or mineral monument to 
which the survey is tied, by giving its latitude and longitude, and 
its position with reference to rivers, creeks, mountains or mountain: 
peaks, towns, or other prominent topographical points or natural 
objects or monuments, giving the distances and directions as nearly — 
accurate as possible, especially with reference to any well-known | 
trail to a town or mining camp, or to a river or mountain appearing | 
on the map of Alaska, which description shall appear in the field 
notes regardless of whether or not the survey be tied to an existing 
monument, or to a monument established by the surveyor when mak- 
ing the survey in accordance with existing regulations with reference . 
to the establishment’ of such monuments. The description of such 
‘monument shall appear in a paragraph separate = the deserip- | 
tion of the courses and distances of the survey. — 2 

All notices of applications for patent for lands in the Territory ; 
of Alaska, where the survey on which the. application is based is — 
not tied to a corner of the public survey, shall, in addition to the 
_ description required to be given by existing regulations, describe the 

~ monument to which the claim is tied by. giving its latitude and longi- © . 
tude and a reference by approximate course and distance to a town, 
mining camp, river, creek, mountain, mountain peak, or other natu- 
_ ral object appearing on the map of Alaska, and any other facts — 
| shown put the field notes of survey which shall a in Create the: 
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~ exact ine ace of such ae without an examination of the shana aan 


or a reference to other sources. The registers and -receivers. will 

exercise discretion in the matter of such descriptions in the published 

notices, bearing in mind the object to be attained, of so describing the 
land embraced in the claim as to enable its location to be ascertained 
from the notice of application. : 


. PLATS OF SURVEY. 


oe to plats of survey. of mining claims in the Territory of Aika: | 
_ the commissioner will have three photolithographic copies made 
upon drawing paper, two copies of which, with the original plat, 


will be forwarded to the surveyor general, the duphcate and tripli- - 


~ eate to be signed by him, and the three plats to be filed and disposed _ | 


_ of-as follows: One plat and the original field notes to be retained in 
the office of the surveyor general; one plat and a copy of the field 
notes to be given the claimant, for filing with the proper register, to. 
be finally transmitted by that officer, with other papers in the case, to 
this office, and one plat to be sent by the surveyor general to the 
register of the proper land. district to be retained in his files’ for 
future reference. The commissioner will mail one photolithographic 
copy of the plat, made-upon drawing paper, direct to the applicant 
for survey, or to his agent or attorney, when the application is made — 
by agent or attorney, “at his record address,. to be used for posting 
cn the land. 

A certain number of photolithographic copies will be furnished : 
the surveyor general for sale at a cost of 80 cents each, and a photo- 
lithographic copy printed on tracing paper will be- furnished the 
surveyor general, from which blue prints ey be made, to be sold. at. 
cost. 

. RATES FOR NEWSPAPER PUBLICATIONS. 


Section. 2334 provides for the appointmeit of surveyors to sur- 
vey mining claims, and authorizes the Commissioner of the General 
Land Office to establish the rates to be charged for surveys and for 
newspaper publications in mining cases. Under this authority: of 
law, the following. rates have been established as the maximum 
charges for newspaper publications: | | 
_- The charge for the publication of notice of apelcat on for patent 
- Ina mining case, in all districts, exclusive of Fairbanks, Alaska, — 

shall not exceed the legal rates allowed by the laws of the. State, 
wherein the notice is published, for the publication of legal notices, 
_and in no ease shall the charge exceed $7 for each 10 lines of | 
space occupied where publication is had in a daily newspaper, and 
- where-a weekly newspaper is used as a medium of publication 

$5 shall be the maximum charge for the same space. Such charge 
shall be accepted as full payment for publication in each i issue of the 
newspaper for the entire period required by law. : 
For ‘such. publications in ‘the Fairbanks. district. the maximum . 


rate is fixed at $10 for each 10 lines of space in a daily newspaper — 
for the required period, and at $7 for the same space and, time if . 


publication be had in a weekly newspaper. 


It is expected that these notices shall not be so abbreviated as to. | 


2 curtail ue Geserioucn essential to a perfect notice, and the said: rates — 


~ 
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are let lied upon. the understanding that they are to ts in ue i 
usual body type used. for legal notices. a 


ABSTRACT, 


a he: acetic 4 of Alaska the application for patent will Ge re- 


celved and filed and. the order for publication issued if the abstract 


showing full title in the applicant is brought down to a day reason- 
ably near the date of the. presentation of the application. A supple- 


- mental abstract of title brought down so as to include the date of | 


the filing of the application must be furnished ie: to the pica aton 
of Be 60- “day pee of publication. 3 


SPE CIAL AFFIDAVIT. 


| The ‘register and receiver will require each person . applying to. | 
enter or in any manner acquire title to any of the lands in Alaska, 
under any law of the United States, to file a corroborated affidavit 
to the effect that none of the lands. “covered by his application are 
embraced in any pending application for an allotment under the act 
of May 17, 1906 (84 Stat., 197), or in any pending allotment; that no 
part of said land was at the date of the location of the land claimed 
under the mining law occupied or claimed by any Indian, whose occu- 
pancy or claim existed on the date of the acts granting to natives of 
Alaska the right to hold land used, o¢cupied, or claimed by them 
(acts of Congress of May 17, 1884, 93, Stat., 24, and June 6, 1900, - 
31 Stat., 380), and had been continued down to and including. date of 
location: that such land is in the bona fide. legal possession of the’ 
: applicant; and that no part of such land is in the bona ae legal pos- 
session of or is eae by any Indian or native. 


| ADVERSE CLAIMS. 


The a within enn ‘adverse duis may ie filed and: ys meti- x 
tuted thereon is extended as to such claims in‘ the Territory by. the | 
act of J une 7,.1910 (86 Stat., 459), which provides: 7 


. That in the District of Alaska adverse. claims authorized and provided for 


in sections twenty-three hundred and twenty-five and twenty-three hundred - 
and twenty-six, United States Revised Statutes, may be filed at any time during 


the sixty days’ period of publication or: within. eight months thereafter, and 


the adverse suits authorized and provided for in section twenty- three hundred 


-and. twenty-six, United States Revised Statutes, may be instituted at any, time ot 


: within sixty days after the filing of said. claims in the local land office... 


* . In the administration of this act the following instructions should : | 
; a observed : | 7 


The act provides. that ‘adverse. claims may be filed at. any time 


_ during the 60-day period of publication or within 8 months there-. 7 


after. This provision applies to any application where the 60-day . 


E period of publication’ ended with or ends after June 7, 1910, and 
operates to enlarge by 8 months additional the time within which — 


an adverse claim may be filed. This provision does not apply to. te 


_ _ any application under which the 60-day period of publication ended 


with or. before June 6, 1910; for, if no adverse claim was seasonably 
filed in ‘such case, the ‘statutory assumption that: none existed . has _ 
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arisen, upon the aeoaion of the publication period, in favor of - 


the applicant. . | - 
It. is also provided by the act that adverse suits may be insti- 

tuted at any time within 60 days after the filing of adverse claims 

in the local land office. This provision applies to any adverse claim 


under which the 80-day period fixed under the former law for com- 


mencing the adverse suit was running on or expired with June 7, 
1910, and enlarges such time to a period of 60 days, and also to. 


any adverse claim which is seasonably filed on or after June 7, 1910. 


Such provision has no operation in a case where, under the former 
law, the 30-day period within which to institute suit on an adverse _ 
claim expired with or ended. before June 6, 1910, and the 60-day 


- publication period also expired on or before June 6, 1910, a 
Registers and receivers of United States land offices j in Alaska will - 

_ exercise the greatest care in applying the provisions of the act, and 

-. will allow no mineral entry until after the expiration of the full 
 -period granted for the filing of adverse claims. For example, on: 


any application under which the publication period ended with or, 
after June 7, 1910, no entry will in any event be allowed until after 
the expiration of the eight- ‘months’ Period following une pubncauon 
period. 3 | 


SURFACE ENTRIES oF MINERAL LANDS. 


‘The ‘ict of June 22, 1910 (36 Stat., 583), providing for homestead 
entries of the surface of coal lands with a reservation of the coal to. 


. the United States, has not been extended to the Territory of Alaska; | 
nor is the act of July 17, 1914 (88 Stat., 509), providing for agricul- | 


tural entry of lands withdrawn, classified, or reported as containing 


phosphate, nitrate, potash, oil, gas, or. asphaltic minerals, apps | 


to the pape: lands of Alaska. 
OIL LANDS. 
By order of the President dated November 8, 1910, all the public 


lands, and lands in national forests in the District (Territory) of 
Alaska, containing petroleum deposits were withdrawn from set- 


tlement, location, sale, or entry, and: reserved for classification, and 


in aid of legislation affecting the use and disposal of petroleum — 
- Jands belonging to the United States, | 


The order thus made remains in force and. effect to the present - 


_ time. 


| mee OF mae FOR pATao4Dy Waco 204 AND TRAM. a 


WAYS 


Baciiais 2 to 9, inclusive, of the act of ay 14, 1898 (30 Stat.; 109), | 


relate to rights of way for railroads, wagon roads, and tramways in 


the District of Alaska. These sections provide: 
Suc. 2. That the right of way through the lands of the United States in. the 


district of Alaska is hereby granted to any railroad company, duly organized 


under the laws of any State or Territory or by the Congress of the United | 
States, which may hereafter file for record with the Secretary of the Interior a. 


_eopy of its articles of incorporation, and due proofs of its organization under 


the same, to the extent of one hundred feet on each side. of the center line of 


- gaid road; also the right to take from the lands of the United States adjacent 


ot ere ae 8 ee eee ee 
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oe to. the line of said road, mater ial, earth, seni! aud timber. necessary. aor the eon- 


struction of said railroad: also the ‘right to take for railroad uses, subject to 
the reservation of all minerals and coal therein, public lands adjacent to said | 
right of way for station buildings, depots, machine shops, side tracks, turn-outs, 


water stations, and terminals, and other legitimate railroad purposes, not to — 


exceed in amount twenty. acres for each station, to the extent of one station for 


each ten miles of its road, excepting | at terminals and junction points, which 


may include additional forty acres, to be limited on navigable waters to eighty 
rods on the shore line, and with the right to use such additional ground as may 


in the opinion of the Secretary of the Interior be necessary where there are. 
heavy cuts or fills: Provided, That nothing herein contained shall be so con- | 


strued as to give to such railr oad company, its lessees, grantees, or assigns the 
ownership or use of minerals, including coal, within the limits of its right of — 
way, or of the lands hereby granted: Provided further, That all mining opera- - 


tions prosecuted or undertaken within the limits of such right of way or of the — 


lands hereby granted: shall, under rules and regulations to be prescribed by the 
Secretary of the Interior, be so conducted as not to injure or interfere with the 


. property or. operations of the road over its said lands or right of way. And . 
~ when such railway shall connect with any navigable stream or tide water such © 


company shall have power to construct and maintain necessary piers and 


wharves for connection with water transportation, subject to. the supervision — 
of the Secretary of the Treasury > Provided, That nothing in this act contained 


shall be construed as impairing in any degree the title of any State that may 
hereafter be erected out of said district; or any part thereof, to tide lands and 
beds of any of its navigable waters, or the right of such State to regulate 


-the use thereof, nor the right of the United States to resume possession of 


such lands, it being declared that all such rights shall continue to be held. 


by the United States in trust for the people of any State or States which 
may ‘hereafter be erected out of said district. The term ‘“ navigable waters,” 


as herein used, shall be held to include all tidal waters up to the line of ordinary 
high tide and all nontidal waters navigable in fact up to the line of ordinary 
high- water mark. That all: charges for the transportation of freight and pas- . 


sengers on railroads in the district of Alaska shall be printed-.and posted as 


required by section six of an act to regulate commerce as amended on March 
second, eighteen hundred and eighty-nine, and such rates shall be subject to 
revision and modification by the Secretary of the Interior. | | 

Src, 8. That any railroad company whose right of way, or whose track. or 
roadbed upon such right of way, passes through any canyon, pass, or defile 


- shall not prevent any other railroad company from the use and occupancy of 


said canyon, pass, or defile for the purposes of its road, in common with the 


- road first located, or the crossing of other railroads at gerade: and the location - 


of such right of way through any canyon, pass, or defile shall not cause the 
disuse of any tramway, wagon road, or other public highway now located. 
therein, nor prevent the location through the same of any such tramway, wagon 


road, or highway where such tramway, wagon road, or. highway may be neces- | 
sary for the public accommodation;.and where any change in the location of 
such tramway, wagon road, or highway is necessary to permit. the passage of 


such railroad through any canyon, pass, or defile, said railroad company shall, 


_. before entering upon the ground occupied ‘by such tramway, wagon road, or. 
highway, cause the same to be reconstructed at its own expense in the most 

_ . favorable location, and in as perfect a manner as the original road or tramway: 
. Provided, That such expenses shall be equitably divided between any number — 


of railroad companies occupying and using the same canyon, pass, or defile, and . 
that where the space is limited the United States district court shall require the 


— road first constructed to allow any other railroad or tramway to pass over its 


track or tracks through such canyon, pass, or defile on such equitable basis as — 


- the said. court may ‘prescribe; and all shippers shall be entitled. to equal ae- 


ecommodations as to the movement. of their freight and without discrimination 


in favor of any person or corporation: Provided, That nothing herein shall be 


construed as depriving Congress of: the right to regulate the char ges for freight, 


_ passengers, and wharfage.. 


Src. 4. That where any company, the right of way to which is hereby eranted, 


shall in the course. of construction find it necessary to pass over private lands’ . 
_or possessory claims on lands of the United States, condemnation of a right of | 


way across the same may be made in accordance with section three of the act . 


- entitled “An act to amend an act entitled ‘An act to aid in the construction of 
5 EL. railroad: and telegraph line rou the ieeourh: River to the Pacitie Ocean, 


966 DECISIONS RELATING TO THE PUBLIC LANDS, Evo. | 


and to: secure to the Government the use of the same ‘for Hostal, military, and 


other purposes, approved July first, eighteen hundred and sixty-two,’” ap~ 


proved July second, eighteen hundred and sixty-four: Provided. further, That 
any such company, by filing with the Secretary of the Interior a preliminary 
actual survey and plat of its proposed route, shall have the right at any time 


within one year thereafter to file the map and profile of definite location pro- 


vided for in this act, and such preliminary survey and plat shall, during the 
said period of one year from the time of filing the same, have the effect to 


render all the lands on which said preliminary survey and plat shall pass | 


subject to such right of way.. 


Sec. 5. That. any company desiring to secure the benefits of this act shall, 


within twelve months after filing the preliminary map of location of its road 


as hereinbefore prescribed, whether upon surveyed or unsurveyed lands, file | 
with the register of the land office for:-the district where such land is located. 
a map.and profile of at least a twenty-mile- section of its road or a profile of » 


its entire road if less than twenty miles. as definitely fixed; and shall thereafter 


each year definitely locate and file a map of such location as aforesaid of not 
-less than twenty miles additional of its line of road until the entire road has 


been .thus definitely located, and upon approval thereof by the Secretary of 


_ the Interior the same shall be noted upon the records of said office and there- 


after all such lands over which:such right of way shall pass shall be disposed of 
subject to such right of way: Provided, That if any section of said road shall 
- not be completed within one year after the definite location of said section so 


approved, or if the map of definite location be not filed within one year as herein 
required, or if the entire road shall not be completed within four years from — 


the filing of the‘ map of definite location, the rights herein granted shall -be 


forfeited as to any such uncompleted section of said road, and thereupon shall — 


revert to the United States without further action or declaration, the notation 
of such uncompleted section upon the records of the.land office shall be canceled, 


and the reservations of such lands for the purposes of said right of way, 
_stations, | and terminals shall cease and become null and void without further ; 


action, . is 


‘sec. 6. That. the Secretary of the Interior is hereby authorized to issue a. 


permit, by instrument in writing, in conformity with and subject to the restric- 
— tions herein. contained, unto any responsible -person, company, or corporation, 


for a right of way over the public domain in said district; not to exceed one . 
hundred feet in width, and ground for station and other necessary purposes, 


not to exceed five acres for each station for each five miles of road, to construct 
wagon roads and wire rope, aerial, or other tramways, and the privilege of 


taking all necessary material from the public domain in said district for the 


- construction of said wagon roads or tramways, together with the right, subject 
to supervision and at rates to be approved by said Secretary, to levy and col- 


leet toll or freight and passenger chargés on passengers, animals, freight, or 


vehicles passing over the same for a period not exceeding twenty years, and 


_ said Secretary is also authorized to sell to the owner or owners of any such: 
- wagon road or tramway, upon the completion thereof, not-to exceed twenty. 


acres of public land at each terminus at one dollar and twenty-five. cents per 
acre, such lands when located at or near tide water not to extend more. than 
forty rods in width along the shore line and the title thereto to be upon such 
expressed conditions as in his judgment may be necessary to protect the public 
interest, and all minerals, including coal, in such right of way or -station 


_ grounds shall be reserved to. the United States : Provided, That such lands may . 


- be located concurrently with-the line of such road or tramway, and the plat 
of preliminary survey and: the map of definite location shall be filed as in the 
ease of railroads and subject to the same conditions and limitations: Provided 
further, That such rights of way and privileges shall only be enjoyed by or 


granted to citizens of the United States or companies or corporations organized 


under the laws of a State or Territory; and such rights and privileges shall 


be-held subject to the right of Congress to alter, amend, repeal, or grant equal. 


-yights to others on contiguous or parallel routes. And no right to construct 
a wagon road on which toll may be collected shall be granted unless it shall 
first be made to appear to the satisfaction of the Secretary of the Interior that 
the public convenience requires the construction of such proposed road, and 


that the expense of making the Same available and convenient for public travel 


will not be less on an average than five hundred. dollars’ per mile: Provided, 


That if the proposed line of road in any case shall be located over any roaG — 
or trail in common use for public travel, the Secretary of the Interior shall . 
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decline ‘6 evant such right of way if, in his opinion, the interests of the nubile 


would: be injuriously affected thereby. Nor: shall any right to collect toll — 


- upon any wagon road in said district be granted or-inure to-any person, cor- 
poration, or company until it shall be. made to appear to the satisfaction. of - 
‘said Secretary that at least an average of five hundred dollars per mile has: 
' been actually expended in constructing such road; and all persons are pro- 
hibited from collecting or. attempting to collect toll over any wagon road in 
said district, unless such person or the company or person for whom he acts — 

-ghall at.the time and place the collection. is made or attempted to be made 

possess written authority, signed by the Secretary of the Interior, authorizing 


the collection and specifying the rates of toll: Provided, That accurate printed - 


copies of said written authority. from the Secretary of the Interior, including: — 
. ‘toll, freight, and passenger charges thereby. approved, shall be kept constantly 
and conspicuously posted at each station where toll is demanded or collected. 


_ And any person, corporation, or company collecting or attempting to collect 
toll. without such written authority, from the Secretary of the Interior, or. 


failing to keep the same posted as herein required, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be fined for each offense not less _ 
than fifty dollars nor more than five hundred dollars, and in default of pay-. 


ment of such fine and costs of prosecution shall be imprisoned in jail not — 


. exceeding ninety days,. or until such fine and.costs of prosecution Shall have 
been paid. | 
That any person, corpor ation, or company qualified to construct a wagon road 
or tramway under the provisions of this act that may heretofore have con- 
structed not less than. one mile of road, at a cost of not less than five hundred 
dollars per mile, or one-half mile of tramway at a cost of not less than five hun- 
dred dollars, shall have the prior right to apply for such right of way and for lands 
at stations and terminals and to obtain the same pursuant to the provisions of 
this act over and along ‘the line hitherto constructed or actually being im- 
proved by the applicant, including wharves connected therewith. That if any 
party to whom license has been eranted to construct such wagon road or tram-’ 
way shall, for the period of one year, fail, neglect, or refuse to complete the 
same, the rights herein granted shall be forfeited as to any such uncompleted 
 gection. of said wagon road or tramway, and thereupon shall revert to the 


United States without further action or declaration, the notation of such un- - 


completed section upon the records of the land: office shall be canceled, -and the 
reservations of such:lands for the purposes of said right of way shall cease and 
become null and void without further action. And if such road or tramway 
shall not be kept in good condition for use, the Secretary of the Interior may 
_ prohibit the collection of toll thereon pending the making of necessary repairs, 

That all mortgages executed by any company acquiring a right of way under — 
this act, upon any portion of its road that may be constructed in said district 
of Alaska, shall be recorded with the Secretary of the Interior, and the record 
thereof shall be notice of their execution and shall be a lien upon all the rights _ 
and property of said company as therein expressed, and such mortgage shall. 

also be recorded in the office of the secretary of the district of Alaska and in 

the -office of the secretary of the State or Territory wherein such company is 
organized: Provided, That all lawful claims of laborers, contractors, subcon- 
tractors, or material. men, for labor: performed | or material furnished in the con- 
struction of the railroad, tramway, or wagon road shall be a first lien thereon 

‘and take precedence of. any mortgage or other. lien. 


Src. 7. That this act shall not apply to any. lands within the limits of. any 


military, park, Indian, or other reservation unless such right of. way shall be 
’ provided for by act of Congress. | | 
- §xc. 8. That Congress hereby reserves the right at any. Hine to alter, amend, | 
or repeal this act or any part thereof; and the right of way herein and hereby | 


authorized shall not be assigned or transferred in any form whatever prior to 


the construction and completion of at least one-fourth. of the proposed mileage 
of such railroad, wagon road, or tramway, as indicated by the map of definite | 
— Jocation, except. by mortgages or other liens that may be given or secured | 
_ thereon to aid in the construction thereof: Provided, That where within ninety | 
. days after the approval of this act proof is made to the satisfaction of the — 
- Seeretary of the Interior that actual surveys, evidenced. by designeted monu- 


ments, were made, and the line of a railroad, wagon road, or tramway: located 


| _ thereby, or that actual construction was commenced on the line of any railroad, — 
wagon road; or tramway, prior to January twenty-first, eighteen hurdred and , 


| mane ty FIER, the rights. to inuré hereunder. shall, if the terms of this act are. ; 


* 


oe 
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complied with ¢ as to such railroad, wagon road, or acta relate back to the | 
date when. such survey or construction was commenced; and in all conflicts 
relative to the right of way or other privilege of this act the person, company, 


or corporation having been first in time in actual survey or construction, as 
ae the case may. be, shall be deemed first in right:: 


: Sec. 9. That the map and profile of. definite location of such railroad, wagon 

road, or tramway, to be filed as hereinbefore provided, shall, when the line 
_ passes over surveyed lands, indicate the location of the road by reference to 
section or other established survey corners, and where: such line passes over 
unsurveyed lands the location thereon shall be indicated by courses and dis- 


tances and by references to natural objects and permanent monuments in such — 


- manner that the location of the road may. be readily determined . by eee 
to descriptions given in connection with said profile. map. . 
_ 1. The grant made by these sections does not convey an estate In 
_ Tee in the lands used for right of way or lands used for station and 
terminal facilities. The grant is merely of a right of use for the — 
necessary and legitimate purposes of the roads, the fee remaining — 
in the United States, except as to lands authorized to be sold under — 
section 6 by the Secretary of the Interior, “upon such expressed 
. conditions as in his judgment may be necessary to protect the public 
interests.” The nature of these conditions will depend upon the pub- 
Hie necessities and will be governed by the particular circumstances | 
of each case. — 
_. 2 All persons entering public lands, to part of which a right of 
way has: attached, take the same subject to such right of way, the 
- latter being computed as a part. of the area of the tract entered. | 
_ 8. Whenever any right of way shall pass over private. land or 
possessory claims on lands of the United States, condemnation of 
the right of way across the same may be made in accordance with 
the provisions of section 4. - 


~ INCORPORATED COMPANIES. — 


4. Any incorporated company desiring to hic the banatits of 
these sections is required to file the following papers and maps: 

First. A copy of its articles of. incorporation duly certified to by 
the proper officer of the company under its corporate seal, or by the 

secretary of the State or Territory where organized. __ , 

Second. A copy of the State or Territorial law under which the 
company was organized, with the certificate of the governor.or sec-  - 
retary of the State or Territory that the same is the existing law. 

Third. When said law directs that the articles of association or 
other papers connected with the organization be filed with any 

State or Territorial officer, the certificate of such officer that the same 

have been filed-according to law, with the date of the filing thereof. 

Fourth. A certificate from the secretary of the District of Alaska 
showing that the company has complied with chapter 23, title 3, act — 
of June 6, 1900 (81 Stat., , 528), providing a civil.code for the District 
of Alaska. 

. No forms are prescribed for the above portion of. the proofs re- 
: quired, as each case must be governed to some extent by the laws of 
the State or Territory. 

Fifth. The official statement, under seal of the proper officer, that. 
| the organization has been completed : that the company is ‘fully, 

Cano to proceed with the construction of the road according 


ee 
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on ie existing law of the State or Territory where “organized. a 
(Form 1, Appendix.) — 


Sixth. "A certificate: by the president, under the seal of the com- AS 


pany, showing the names and designations of its officers at the date _ 


of the filing of the proofs. (Form 2, p. 273.) 


Seventh. If certified copies of the. existing laws. Pegarding each: | 
corporations, and of new laws as passed from time to time, be for- . 
_ warded to this office by the governor or secretary of any State or 


‘Territory, a company organized in such State or Territory may file, 


in lieu of the requirements of the second subdivision of this para- 


graph, a certificate of the goyernor or secretary of the State or 


| Territory that no change has been made since a given date, not later 


than that of the laws last forwarded. _ | 
Highth. Maps, field ‘notes, and other papers as hereinafter Te- 


quired. — 


"ee INDIVIDUALS OR ASSOCIATION s OF. INDIVIDUALS. | 


5. Taide: or associations of individuals making applications 7 
for a permit, under section 6, for. tramways or wagon roads, are — 


required to file evidence of citizenship. In the case of associations 
an aftidavit must be filed by the principal officer thereof, giving a - 


list of the members, and stating that. the list includes all the mem- 
bers. Evidence of citizenship must be furnished for each member — 


_ of the association. Individuals and associations will also be required 
to file the maps, field notes, and other papers hereinafter required. 


-6. All maps and plats must be drawn on tracing linen, in duplicate, 
and must be strictly conformable to the field notes of the survey 
thereof, wherever such surveys have been made. The word profile 
as used in the act is understood to intend a map of alignment. — No | 


profile of grades will be required. 


7. The maps should show any other road crossed or with winch 
connection is made, and whenever possible the station number on > 
the survey thereof at the point of intersection. All such intersecting 


~. poads must be represented in ink ofa different color from that used _ . 
for the line for which the applicant asks right of way. Field notes _ 


of the surveys should be written along the.line on the map. If the 


- map should be too much crowded to be easily read, then duplicate © = 
field notes should be filed separate from the map, and in such form _ 
- that they may be folded for filing. In such case it will be necessary — 


to place on the map only a sufficient number of station numbers to 
make it convenient to follow the field notes on the map. Station 
numbers.should also be given on the map in all cases where changes 
of numbering occur and where known lines of survey, public or — 
otherwise, are crossed, with distance to the nearest permanent monu- 
‘ment or other mark on such line. The map must also show the 


- jines of reference of initial, terminal, and intermediate ‘points, with - a 
- their courses and distances. | 


When the lines are located on surveyed land, the. maps must jae 


‘the 40-acre subdivisions; when on unsurveyed land, a meridian should — 


be drawn on maps through initial and terminal points and at inter- 
vals of not more than 6 miles, intermediate points. | | 

8. Typewritten field notes, with clear carbon copies, are preferred, >. 
as they expedite the. examination mu: applications. All monument _ 
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and other marks with which connections are made should be fully 
described, so that they may be easily found. The field notes must... . 
be so complete that the. line may be retraced on the ground. On. 
account of the conditions existing in Alaska, surveys based wholly on - 
the magnetic needle will not be accepted. In that case a true meridian. 
shouldbe established, -as accurately as possible, at the initial point. | 
It should be permanently marked and fully described. he survey 


- should be based. thereon and checked by.a meridian similarly fixed 


at the terminal point and, when the line is a long one, by: intermedi- : 


ate meridians at proper intervals. On account of the rapid con- 


vergence of the meridians in these latitudes, such intermediate me- 


ridians should be established at such intervals as to avoid large dis- 
crepancies in bearings. It will probably be found preferable to 
run by transit deflections from a permanently established. line, with 
frequent and readily recoverable reference lines permanently marked ; 
.. and in such surveys occasional true bearings should be stated, at least 

approximately. On all lines of railroad the 10-mile sections should 


_ be indicated and numbered, and on maps of tramways and wagon | 


roads the 5-mile sections shall likewise be indicated and numbered. 


9. The maps, field notes, and accompanying papers should be filed | 


In the local land office for the district where the proposed right of way 
-Islocated. 7° | a 
10, Connections should be made with other surveys, public or pri- 


vate, whenever possible; also with mineral monuments and other | 
known and established marks.. When a sufficient number of such — 
points are not available to make such connections at least every 6 
_ tniles, the surveyor must make connection with natural objects or per- | 


manent monuments. — z 


11. Along the line of survey, at least once in every mile, permanent. z 


and easily recoverable monuments or marks must be set and connected 


therewith, in such positions that the construction of the road will not | 


interfere with them. ‘The locations thereof must be indicated on the 


maps. All reference points must be fully described in the field notes, 


so that they may be relocated, and the exact point used for reference 
indicated. . a ; a | 

-12.. The termini of a line of road should be fixed by reference of 
course and distance to a permanent monument or other definite mark. 
- The initial point of the survey and of station, terminal,.and junction 


grounds should. be similarly referred. The maps, field notes, engi- 
neer’s affidavit, and applicant’s certificate (Forms 3 and 4, p. 273) 


should each show these connections. | a 
13. The engineer’s affidavit and applicant’s certificate must be 
written on the map, and must both designate by termini (as in the 


preceding paragraph).and length in miles and decimals the line of : 


route for which right of way applicationismade. (See Forms 3 and 4.) 
Station, terminal, or Junction grounds must be described by initial 


- point (as in the preceding paragraph) and area in.acres (see Forms 


7 and 8,.p. 274), when they are located on surveyed land, and the 


smallest legal subdivision in which they are located should be stated. | 


No changes or additions are allowable in the substance of any forms, 
except when the essential. facts differ from those assumed therein. 


When the applicant is an individual the word “applicant” should | 


be used instead of “company,” and such other changes made as are 
necessary on this account. ee | | 
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_. J4. Where additional width is desired for railroad right of way on — 
-account of heavy cuts or fills, the additional right of way desired | 
_ should be stated, the reason therefor fully shown, the limits of the _ 
_additional right of way exactly designated, and any other. informa- 
tion furnished that may be necessary to enable the Secretary of the. _ 
Interior to consider the case before giving it his approval. oo 


15. The preliminary map authorized by the proviso of section 4 


will not be required to comply so strictly with the foregoing instruc-. = - 


tions.as maps of definite location; but 1t is to be observed that. they 


must be based upon an actual survey, and that the more fully they — 
comply with these regulations the better they will serve their object, 
which is to indicate the lands to be crossed by the final line and to © 

_ preserve the company’s prior right until the approval of its maps 
, of definite location. Unless the preliminary map and field notes are. 
such that the line of survey can be retraced from them on the ground, _ 
they will be valueless for the purpose of preserving the company’s — 


rights. The preliminary map and field notes-should be in duplicate, 
and should be filed in the local land office in order that proper nota- 


tions may be made on the records as notice to intending settlers and 
-subsequent applicants for the right of way. 3 


16. The scale of maps showing the line of route should be 2,000 
feet to'an inch. The maps may, however, be drawn to a scale of. 
1,000 feet to an inch when necessary, or, In extreme cases, to 500 feet 
to an inch. No other scales must be used and should be so selected 
as to avoid making maps inconveniently large for handling. In most 
cases, by furnishing separate field notes, an increase of scale can be 


avoided. Plats of station, terminal, and junction grounds, etce., 


should be drawn on a scale of 500 feet to an inch, and must be filed 
separately from the line of route. Such plats should show enough 
of the line of route to indicate the position of the tract with reference 
thereto. og ee ce oes: ; 

17. Plats of station, terminal, and junction grounds must be pre- .. 
pared in accordance with the directions for maps of lines of routes. ~ 
Whenever they are located on or near navigable waters the shore 


_ line must be shown, and also the boundaries of any. other railroad 


grounds or other claims located on or near- navigable waters within . 


| a distang of 80 rods from any point of the tract applied for. 


18. All applications for permits made under section 6 of this. | 
act should state whether it is proposed to collect toll on the pro-- 
posed wagon road: or tramway; and, in case of wagon roads, the 


application must be accompanied by satisfactory evidence, corrobo-. _ 


rated by an affidavit, tending to show that the public convenience re- : 


"quires the construction of the proposed road, and that the expense 
_ of making the same available.and convenient for public travel will 


not be less, on an average, than $500 per mile. In all cases, if the 


proposed line. of road shall be located over any road or trail in | 
- common use for public travel, a satisfactory statement, corroborated | 

_ by affidavit, must be submitted. with the application, showing that | - 
the interests of the public will not be injuriously affected thereby. ~ 


19. When maps are filed the local officers will make such pencil 


.. notations on their records as will indicate the location of the pro- — 
posed right of way as nearly as possible. They should note that the 


application is pending, giving the date of filing and name of appli- 
cant. They must also indorse on each map and other paper the date 
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. of filing, over their written signature, transmitting them promptly - 
to the General Land Office. a ra os te 
20. Upon the approval of a map of definite location or station plat. 


rte 5 by the Secretary of the Interior the duplicate copy will be sent to — 


_ the local officers, who will make such notations of the approval on 
_ their records, in ink, as will indicate the location of the mght of way 
as accurately as possible. | | | | , 


91. When the road is constructed, an affidavit of the engineer and ~ : 


certificate of the applicant (Forms 5 and 6, p. 274) should be filed 
in the local land office in duplicate for transmission to the General 
Land Office. In case of deviations from the map previously ap- | 
proved, whether before or after construction, there must be filed | 
new maps and field notes in full, as herein provided, bearing proper 
forms, changed to agree with the facts in the case, and the location. . 
~tmust be described in. the forms as the amended survey and the | 
amended definite location. In such cases the applicant must file a — 
relinquishment, under seal, of all rights under the former approval 
as to the portions amended, said relinquishment to take effect when 
the map of amended definite location is approved by the Secretary 
of the Interior. 6.7 a on 2 a eee 
22. Unless the proper evidence of coristruction is filed within the 
time prescribed by the act for the construction of each section of the. 
road, appropriate steps will be taken looking to the cancellation of 
the ey prove: of the right of way and the notations thereof on the 
records. | 3 4 | } 


CHARGES FOR TRANSPORTATION OF PASSENGERS AND FREIGHT. | 


-. 93. Inthe case of a wagon road or tramway built under permit issued 
under section 6 of this act, upon which it is proposed to collect toll, a 
printed schedule of the rates for freight and passengers should also 
be filed with the Commissioner of the General, Land Office for sub- 
mission to the Secretary of the Interior for his consideration. and. 
approval at least 60 days before the road is.to be opened to traffic, in 
- order to allow a sufficient time for consideration, inasmuch as by sec- 
- tion 6 it is made a misdemeanor to collect toll without written au- 
_ thority from the Secretary of the Interior. In the case of a wagon 
road satisfactory evidence, corroborated by -affidavit, must be sub- 
mitted with said schedule, showing that at least an average of $500 
per mile has been actually expended in constructing such road. 


.. These schedules must be submitted in duplicate, one copy of which, - 


‘ bearing the approval of the Secretary of the Interior, will be re- 
turned to the applicant if found satisfactory. Said-schedules shall 
be plainly printed in large type. _ ae ; 


FORMS FOR DUE PROOFS AND. VERIFICATION OF MAPS OF RIGHT 
OF WAY FOR RAILROADS, TRAMWAYS, WAGON ROADS, ETC. 


4 Form 1. 





I, -——-- —, secretary (or president) of the company, do hereby 
certify that the organization of said company has been completed; that‘ the 
company is fully authorized to proceed with construction according to the exist- 
_ ing laws of the State (or Territory) of ——_: and that the copy of the. arti- 
cles of association (or incorporation) of the company filed in the Department 
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| of the Interior anaes the act of May 14, 1898 (380 Stat., 409), is a true and 


_ correct copy of the same. 
In witness. whereof I have hereunto set my name and the corporate seal of 


the company. 


om STATE OF 








sl SEAL OF ‘COMPANY. ] 3 








of + the —. Company. 





to | a oe 





County of ; ss: ) 

: , do: certify that I am 1 the president of the Company, 

and that the following is a true list of the officers of the said company, with | 

_ the full name and official designation of each, to wit: (Here insert the full 

Taine and official designation. of each hee , 7% 
[swan OF COMPANY. ia : 




















_ President of Company. 


Form Se 





. STATE OF 
| County. ae —, $8 


, being duly sworn, says he is ‘the chief, engineer, of (or is the 
person employed. to make the survey by) the company ; that the survey 
of the said company’s line of (railroad, tramway, or wagon road) described 
as follows: (Here describe the line of route as required by paragraph 12), a 
length of miles, was made by him (or under. his direction) as chief 

















engineer of (or as surveyor employed by) the company and under its authority, 





commencing on the day of , 19—, and ending on the day 
of , 19—; that the survey of the said. land is accurately represented on. 
this map. ‘and by the accompanying field notes; and that this proposed right - 
of way does not lie within 4 rods of the shore of any navigable waters, except 
as shown on this map. (Im the case of a tramway or wagon road, add the 
following : The said line. of road does not lie upon nor cross any road or trail 
in common use for public travel. er as shown | on this map.) - | 











ated 


— oF Lo 





: .¢ 
a 


























“Seer nd subseribed to batore me this - day of. ; 19~. 
(siat.] . ie : 4 ——, 
Notary Public. 
care - | ‘Form 4 | a | 
alg . do. ereby certify that I am president’ of the — com-- 
pany; ‘that. , who subscribed .the accompanying affidavit, is the 








chief engineer of Tae was employed to make the survey by.) the said company ;. - 
that the survey. of the said (railroad, tramway, or wagon road), as accurately © 

- represented on this map and by the accompanying field notes, was made under 
authority of the company; that the company is duly authorized by its articles 
of incorporation to construct the said (railroad, tramway, or wagon road) upon. 


the location shown upon this map; that the said‘survey as represented on this. . 


map and by said field notes was adopted by resolution of its board of directors 
on the day, of 19—, as the definite location of the said (railroad, 
tramway, or wagon road) described as follows: (Describe as in Form 3);.that 
this proposed right of way does not lie within 4 rods of the shore of any navi- - 
gable waters, except as shown on. this map, and that this map has been prepared — 
to be filed in order to obtain the benefits. of sections. 2.to 9, inclusive, of. the» 








act of Congress approved May 14, 1898, entitled “An act: extending the home- ~~ 
stead laws and providing for right of way for railroads in. the District of | 


Alaska, and for other purposes.” ¢I further certify that the said (railroad or 
7 tramway) is to be used as a common carrier of freight and passengers. - 











: President. of the = Company. 





- [apart OF COMPANY.] — oe ats ee : ne : 
| . 4 Sere: : 





4 The last. sentence to be omitted from appieatiaes for wagon-road right of way, 
48137" —VOL 45-—16—-18 3 
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‘Form: 5. 





Se OF 
‘Oounty of - eee | | 

, being duly. sworn; says that he is the chief engineer of ioe | 
was einployed to construct the railroad, tramway, or wagon road of). the | 
company; that said (railroad, tramway, or wagon road) has been con- | 
structed under his supervision, as follows: (describe as in paragraph 12) a 
- total length of miles; that construction was commenced on the — 
day of , 19—, and completed on the ——— day of. , 19—; that the 
constructed (railroad, tramway, or wagon road) conforms to. the map and 
tield notes which received the appr oval of the ica of the Interior on: 
the. —— day of , 19—. - oe 






























































Sworn and subscribed. to before me this day of , 19—.: 
Usman) | ? its Sn caLae 
| Notary Public. - 
Form 6. 
aH do hereby certify that I am the president of the 


| company ; that the (railroad, tramway, or wagon road) described as follows: 

(describe as in Form 5) was actually constructed as set forth in the accom- 
panying affidavit of —, chief engineer (or the person employed by 
the company in the premises); that the location of the constructed (railroad, 
- tramway, or wagon road) conforms to the map and field notes approved by 
the Secretary of the Interior on the day of - , 19—; and that the 
company has in all things complied with the requirements of sections 2 to 9, 
inclusive, of the act of Congress approved May 14, 1898, entitled “An act 
extending the homestead laws and providing for right of way for railroads 
in the ataiaties of Scare and for other purposes. ‘i | 




















3 

















President of ‘the Company. 
Attest: a , ge 
[SEAL OF coMPANY.] : 
Sie, Secretary. 
Form 7, 
Snare ‘OF 
County of - , 88° 











. , being duly sworn, says he is the chief engineer. » of (or is the 
person employed to make the survey by) the company; that the sur- 
_ yey of the tract described as follows: (here describe as required by paragraph 
12) an area of: acres, and no more, was made by him (or under his 
- direction) as chief engineer of the company (or as surveyor employed by the 

company), and under its authority, commencing on the - day of , 19—, 
and. ending on the day of , 19—; that the survey of the said tract | 
is accurately represented on this plat and by the accompanying. field notes; 
¢(that the company has occupied no other grounds for Similar purposes upon 
' Public lands within the section of [5 or 10] miles, from the - mile to the 
tile, for which this selection is made); that, in his belief, the said grounds: 
are actually and to their entire extent required by. the company for the neces- 
“gary uses contemplated by the act of Congress approved May 14, 1898, en- — 
titled “An act extending the homestead laws and providing for right of way 
for railroads in the District of Alaska, and for other purposes”; that the said 
tract does not lie within 4 rods of the shore of any navigable ‘waters except 
as shown on this map, and that to the best of my knowledge and belief there. 
- ig no settlement or other claim along the shore of any navigable waters upon 
land within 80 rods: of. any point of this tract except as Shown on this map. 






































OK of - oe 








Subscribed pad: sworn to before me: this | 
Apeat.]'- 








Notary Public. 





@ This clause is to be omitted in applications for terminal or junction grounds. 


that 
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‘Form 8. 7 
— ee haeebe certify that Iam president of the. —~ company ; a. 
= who subscribed the accompanying affidavit, is the chief . 








engineer of (or was employed to make the survey by) the said company ; that - 
_ the survey of the tract described as follows: (here describe as in Form 7) an 
area of acres, and no more, was made by him as chief engineer of (or. 
as surveyor employed to make the survey by) the said company; that the said 
survey, as accurately represented on this map and by the accompanying field. 
notes, was made under authority of the company; that the said survey, as rep- 
resented on this map and by said field notes, was adopted by resolution. of its 
board on the - day of , 19-—-, as the definite location of said tract — 
for (station, terminal, or junction grounds) ;@ (that the company has’ occu- | 
pied no other grounds for similar purposes. upon publi¢ lands within the section. 

of [5 or 10] miles, from the mile to the inile, for which this selection 
is made) ; that, in his belief; the said grounds are actually. and to their entire 
extent requir ed by the company for the necessary uses contemplated by the 
act of Congress approved May 14, 1898, entitled “An act extending the home - 
stead laws and pr oviding for right ‘of way for railroads in the District of Alaska, 
and for other purposes’; that the said tract does not lie within 4 rods of the 
shore of any navigable waters except as shown on this map; and that,. to the 
best of my knowledge and belief, there is no. settlement or other claim along 

















the shore of any navigable waters upon land within 80 rods of any point of this | . 


tract except as shown on this nap: | 











ene the — + Company. 
Aitents: | _ 7 - 


. [SEAL. OF. comPANy. 








Roeretarus 


| RIGHTS OF WAY FOR RESERVOIRS, CANALS, POWER PLANTS, ETC, 


There are no Federal statutes governing the appropriation of 
water or providing rights of way for reservoirs, canals, or power: 
- plants specifically applicable to Alaska. | 

~ The department has held that sections 2339 and 2340 of the Re- 
vised Statutes protecting priority of possession to the use of water 
for mining, agricultural, manufacturing, or other purposes, are not. 
operative in Alaska’ except in so far as they relate to mining claims | 
and the rights incident thereto. - 

‘Tf there had been any doubt as to the applicability of these sections. 

to the Territory prior to the decision in the case of United States ». 
Utah Power & Light: Co. (209 Fed. Rep., 554), all doubt seems to 
be now removed by that decision, . which holds, in effect, that the © 
‘provisions of the act of May 14, 1896 (29 Stat., 120), for right of | 
way for electric power companies supersedes section 2339, so far, at 
least, as to cases arising since its passage. The reasoning in this case | 
‘would seem to’ reach all other purposes of this section now covered 
by special acts requiring action on the part of the Secretary of the - 
Interior in order to secure a right of wa | 


On the general applicability of right- of- -way laws in the Territory, - 


the Attorney General, responding to an inquiry whether it would be 
iawful to grant revocable licenses under the act of February 15, 1901 
(31 Stat., 790), or easements under the act of March 4, 1911 (36 Stat., 

1253), held, after a full review of all the statutes and departmental 

7 decisions thereon, and especially of the act of August 24, 1912 (37 

_ Stat., 512), providing for the full organization of the T erritory and 

the extension of all the laws of the ‘United States to the Territory 





| @ This clause to be omitted in applications for terminal or junction grounds... 





276 * ‘DECISIONS RELATING TO THE PUBLIC LANDS. "a yom 


not locally: aappheable: that such» action was sauhor ed: for the 
reason that said acts of Congress were now applicable to the public 


=. lands in Alaska. . 


By analogy it would appear that the provisions of sections 18 to 
91, inclusive, of the act of March 3, 1891 (26 Stat., 1095), as amended 
by section 2 of the act of May 11, 1898 (30 Stat., 404), allowing rights 
of way to canal and ditch companies formed for purposes of irriga- 


| _ tion, are also applicable to public lands in Alaska, and it has been SO . A. | 


held since said-opinion. a 

Section 4 of the act of: February 1, 1905 (33 Stat., 628), granting 
rights of way for dams, reservoirs, water plants, ‘ditches, flumes, _ 

pipes, tunnels, and canals ‘within and across the forest reserves of the 


~ United States, apples to and. is operative in forest reserves in the ~~ 
| Territory. — 


The general instructions and regulations regarding various rights 
of way above referred to are found in departmental eLew ore relating 
to such rights in the United States. | 


| SPECIAL RESERVATIONS. 
1, RESERVED SPACES ALONG NAVIGABLE. WATERS, 


| In the act of March 8, 1908 (32 Stat., 1028), amending section 1, 
act of May 14, 1898 (30 Stat., 4.09), it is “provided : | 

That no entry shall be allowed. extending. more than one hundéed: and sixty. 
-yods along the shore of any navigable water, and along such shore a space of 
at least eighty rods shall be reserved from’ entry between all such claims. 

The reservation of spaces between claims along the shore of navi- - 
gable waters, thus directed, is limited in operation to forms of entry — 
for ‘disposition made under said: acts, to wit: Homestead entries, 
soldiers’ additional entries | or scrip locations, and entries for trade _ 
and business. 

In administering said see in accordance with the instructions 
herein contained, no. surveys will be approved, and no application, 
selection, filing, or location as above set out, will be allowed for 
such reserved areas, or to exceed.the 160- rod. restriction along the 
shore line as provided in the acts aforesaid. 

‘To make effective the limitations'of claims along the shore line 


and the reservation of 80 rods between all such claims, it is directed _ 


"that where any claim is so located as to approach within 80 rods of 
the actual shore line, such claim will be considered as located on the 


shore for that purpose. Such. constructive extension to the shore = 


line of claims so located shall not work a reservation of the land 
in front of such claims and between them and the shore line, but 
such lands shall be open and subject to appropriation under and in 


 aceordance with any appropriate law, and between’ all such claims, 


or the constructive extension thereof, the reserve strip shall. extend | 
for a distance of 80 rods from the shore line. = 
The term “ navigable waters” is ‘defined by the act of May 14, 
1898, supra—_ | 
* * * to include all tidal waters up to the line of ordinary high tide and 
all nontidal waters navigable in fact up to the line of high-water mark, 
‘This definition, however, is not taken as intending to include all 
nontidal waters that are’in fact navigable, irrespective of their extent _ 
or suitability for transportation purposes, travel, ae and such 


so - ‘DECISIONS ‘RELATING TO THE PUBLIC LANDS. a fe 


a _ factors will he considered in passing upon the question of the 3 navi- é 
e : gability of nontidal waters. ge fo 


-. The limitations as to the 80-rod reserve strip along the shore line _ 
~ is, however, extended’ by the act of March 3, 1903, supra, to “along © 
any: navigable or other waters.” It becomes necessary therefore to — 

_ define what is included in the expression “ other. waters,” and it is — 
held that the phrase includes all waters of sufficient magnitude to 
require meandering under the manual of surveys, or which are used 
asa ae or for. spawning purposes by salmon or other ‘sea- 
oing: fish. | 

| - Girculae No, 247, approved J my (Ps 1918 (42 L. D. ae is - super- 
| seded pee Sane | 


2, MEDICINAL SPRINGS RESERVE. 


| By Executive order of March 28, 1911, the following order of hers 
withdrawal was issued: 7 


It is hereby or dered that the following lands be, . and the same are eben: 

withdrawn from settlement, location, sale, or entry. and reserved for public: 
purposes, to wit, to enable Congress to: consider legislation providing for the 
' use of medicinal springs in the public lands in the district of Alaska, subject | 
to all the provisions, limitations, exceptions, and conditions contained in the aet 
of Congress entitled “An act to authorize the President of the United States to 


make withdrawals of public lands in certain, cases,” approved June 25, 1910. 


All tracts of public lands in the District of Alaska upon which hot springs 
or other springs the waters of which possess curative properties are located 
to the extent of 160 acres. surrounding each. spring in rectangular form, with 
side and end lines equidistant, as hear as. may be, from such spring or group | 
of springs. 


This order of withdrawal was modified ¢ anuary 24, 1914, by Ex- | 
ecutive order, as follows: 


- Under authority of the act of Gonerasw. entitled “An act to authorize the 
President of the United States to make withdrawals of public lands in certain 
cases,” approved June 25, 1910 (36 Stat., 847), as amended by the act of August’ 
' 24,1912 (87 Stat., 497 s it is hereby ordered that the Executive order dated. 
March 28, 1911, withdrawing “all tracts of public lands in the District of 
Alaska upon which hot springs or other springs the waters of which’ possess 
curative medicinal properties, are located to the extent of 160 acres surrounding 
each spring in rectangular form, with side and end lines ‘equidistant, as near 
as may be, from such spring or BroUup | of ‘eprings,” he revoked, So far as it. 
applies to lands within national forests.. - 


| 3. RIGHT OF WAY RESERVED FOR RAILROADS, TELEGRAPH, AND 
; _ TELEPHONE LINES. 


In sie act of March 12, 1914 (38 Stat., 305), sihonane the Presi-. 
~ dent to locate, construct, and operate railroads i In the porrory It 
_ was provided: 


Tn all: patents: for lands haven ster taken - up, entered, or located in the Terri- | 


tory of Alaska-there shall be expressed that there is reserved to the United 


States a right of way for the construction of railroads, telegraph, and telephone 

lines to the extent of one hundred feet on either side of the center line of any 
such road and twenty-five feet on elther side. of the center line of any ouch 
‘telegraph or telephone lines. | 


4, ROADWAY ALONG SHORE LINE. 


A provision is made i in section 10 of the act of ey 14, ‘1898 (30 | 
Stat. °409), that—... °°. - 


A coca ay 60 feet in width, parallel to the shore line as near as may be 
‘practicable, shall be reserved for the use of the public as a highway. 


The phrase “ shore line” as thus used means high-water line, 


i 
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This reservation occurs in the proviso relating to the reservation 3 
| between claims abutting on navigable waters; but since it is its pur- 

pose to reserve a roadway for public use as a highway along the. 
shore line of navigable waters, 1t is held to relate to the lands en- 
tered or purchased under this act as well as to the reserved lands; 
otherwise, it would serve little or no purpose. This reservation will — 
not, however, prevent the location and survey of a claim up to the 
shore line, for. in such case the claim will be subject to this servitude. 
and the area in the highway will be computed as a part se the area 
entered and purchased. = - 7 


LANDING AND WHARF PERMITS ON RESERVED SHORE. SPACES. - 


‘Section 10 of the act of May 1f, 1898 (30 Stat. » 409); reads in part 
-as follows: | 


That there shall be reserved by the United States a space of 80 rods in width 
between tracts sold or entered under the provisions. of this act on lands abut- 
ting on any navigable stream, inlet, gulf, bay, or seashore, and that the Seate- 
tary: of the Interior may grant the use of sucl reserved lands abutting on the 


water front to any citizen or association of citizens, or to any corporation in-  . 


~ eorporated under the laws of the United States or. under the laws of any State 
or Territory, for landings and wharves, with the provision that the public 
shall have access to and proper use of such wharves and landings, at reason-' : 
-able rates of toll, to be prescribed by said Secretary, and a roadway 60 feet-in — 
width, parallel to the shore line as near as may be practicable, shall he re-- 
served for the use of the public as a highway. | 

1) Applications for landing and wharf privileges must be under 
oath, and should be addressed to the Secretary of the Interior and 
filed in the proper local land office for transmission to the General 
Land Office by special letter. . 

(2) Applications should describe the tracts desired by words and. 
by a preliminary diagram showing their position in connection with 
_ adjoining surveys and water front and by courses and distances where 

not defined by prior.surveys. There should be filed diagrams and 
| specifications of the proposed wharves and landings, showing their 
position in connection with the roadway used by vessels, the width of 
the channel, and the various soundings: Maps and such other papers 
as may be necessary to fully show the situation must be furnished. 
All buildings proposed to be erected should be shown on the diagram 


accompanying the application, and there should be indicated. their faa 


use and whether they are for public or private purposes. 

In an application by an individual or association; the citizenship | 
of the individual and of the members of the association must be. 
shown. 

In case of a scrneration: a certified copy of the articles of incor- 
poration, and evidence of organization must be furnished in the 
Same manner as is required where corporations apply for rights of 
way for railroad purposes, __ | 
(8) The use of such'land is limited to landings and wharves and 

all rates of toll to be paid by the: ‘public must be submitted for ap- 

_proval of the Secretary of the Interior. The application should be 
accompanied by a proposed schedule of public toll charges, and if — 
such charges are found to be reasonable the schedule will be approved, 
subject, however, to revision as ‘the public interests may. thereafter | 
require, a | 


453 «ss DECISIONS RELATING TO-THE PUBLIC LANDS. ==. 279 


(4) If the aaplicatou be allowed, the supervisor of surveys will in- | 


struct a United States surveyor to execute a survey and set permanent 
monuments to delineate the boundaries of the tract, and a permit will 


_ be issued granting the applicant the use of the land sought for land- | 
ings and wharves, subject to the provisions and conditions prescribed — 
by the statute, which permit will be revocable at the discretion of the 
Secretary of the Interior. The erection of wharves and piers in 
any port, roadstead, haven,. harbor, canal, navigable river, or other ~ 
water of the United States, ‘outside of established harbor lines, or _ 
where no harbor lines have been established, must be in conformity 
with plans recommended by the Chief of Engineers and authorized - 
by the Secretary of War; consequently such applications will be sub- 
mitted to the War Department. for approval, or such other action as 
that department may deem proper, before final action is taken in this _ 
department. 

(5) Reserved spaces between claims upon navigable waters within 
| existing national forests in Alaska are subject to the jurisdiction of 
the Secretary of Agriculture, pursuant to the act of February 1, 
1905 (83 Stat., 628), and permits for the use-of such spaces for land- 
ings and wharves must be obtained through that ed 


CONTESTS, 


Contests against. entries of public fanaa in the Territory of. ree 

may be initiated by private persons, or on the part of the. Govern- 
ment, in the same manner as such proceedings are begun elsewhere 
in the United States. 
The procedure in such cases will be governed by the Rules of Prac- 
tice, copies of which may be obtained on application to the Com-. 
missioner of the General Land Office. The last revision of the 
Rules of Practice will be found in volume 44 of Land Decisions, 
beginning page 395. 

Paragraph 4 of the instructions of May 21, 1908 (36 L.‘D., , 433), 
relating to contests against homestead locations, provides as follows: 

Homestead locations of lands in the District (Territory) of Alaska may be — 
contested and canceled upon any ground which would warrant the cancellation 
- of a homestead entry of land elsewhere,.made under section 2289, R. S.; 
and contests of this character may be initiated at. the proper United States: 
land office by either the Government or: any private person, and should be 


proceeded with in the same manner, and ore the same effect as contests © 
. against homestead entries elsewhere. 


Where a final decision has been sétidvedl dnew, content proceeding me 


canceling a homestead location, the register will secure the notation 
of such a on the record of the location in the’ recording 
office, | | | | 


ALASKAN RAILROAD TOWN. SITE REGULATIONS. 


“Sone and pursuant to the provisions of the act of. Coie ap- 
proved March 12, 1914 (38 Stat., 305), entitled “An act to authorize 
the President of the United States to locate, construct, and operate 
railroads in the Territory of Alaska, and for other purposes,” it is 


hereby ordered that the administration of that portion of said act . 


_ relating to the withdrawal, location, and disposition of town sites. 
~ ghall be in accordance with the Ne regulations and. Provisions; ~ 


ca to wit: 
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- REGULATIONS, 


RESERVATIONS, 


“The eee Raviescne Commission will file with the Secretary 
: of the Interior, when deemed necessary, its recommendations for the 
‘reservation of such areas as in its opinion may be needed for town- — 
_ site purposes. The Secretary of the Interior will thereupon trans- 
mit such recommendations to the President with his objections | 
thereto or concurrence therewith. If approved ye the President, the 


- reservation will be made by Executive order. 


| SURVEY. 


| "When { in the opinion of the President the public interests require a 
survey of any such reservation, the Secretary of the Interior shall — 
cause to be set aside such portions for railroad purposes as may be 


selected by the Alaskan Engineering Commission, and cause the re- 


mainder, or a part thereof, to be surveyed into urban or suburban 


_ blocks and lots of suitable size, and into reservations for parks, 
' schools, and other public purposes and for Government use. High- 
ways should be laid out, where practicable, along all shore lines, and 


sufficient land for docks and wharf purposes along such shore ‘lines | 
- ghould be reserved in such places as there is any apparent necessity © 
therefor. The plats of such survey will be prepared in triplicate, 


_ one for the General Land Office to be on tracing linen, one for the 
local land office, and one for the recorder of the proper recording 


district. The survey will be made under the supervision of the Com- 


missioner of the General Land Office and the plats will be approved 


| by him and Ry the chairman of the Alaskan Engineering Commis- 


sion. 
. PUBLIC SALE, 


~The unreserved lots will be offered at public ne to the. highest: 
- bidder at such time and place, and after such publication of notice, — 
_ if any, as the Secretary of the Interior may direct, and he may ap- © 
point or detail some. suitable person as superintendent of sale to 


supervise the same.and may fix his compensation and Tequire him to 
| give sufficient bond. : 


‘SUPERINTENDENT 4g AUTHORITY. - 


ade the supervision of the. Secretary of the Teor. the super- | 
intendent. of the sale will be, and he is hereby, authorized to make all 


- appraisements of lots and at any time to reappraise-any lot which in 


- his judgment is not appraised at the proper amount, or to fix a 
minimum price for any lot below which it may not be ’sold, and he © 


may reject any and all bids for any lot and at any time suspend, ad- 


journ, or postpone the sale of any lot < or lots to such time and place 


as he ey deem. proper. 
| | MANNER. 


Bids may be nee Sthen in person or by agent, but not by mail — 


-. nor at.any time or place other than the time and place when the lots 


are offered for sale hereunder, and any person my purchase any . 
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number of lots for which he is the highest bidder. Bidders will not 
be required to show any qualifications as to age, citizenship, or other- | 
_wise.. If any successful bidder fails to make the payment and file 
. the application and other papers at the time and in the manner here-. 


inafter required, the lot awarded to him may be reoffered for sale, . 


and his right thereto will be forfeited. Nothing herein will prevent 


the transfer by deed of the interests secured by the purchase and the 


partial payment for the lot, but the assignee will acquire no greater = 


right than that of the original purchaser, and the final entry and 


_ patent will issue to the original purchaser when all-payments are _ 


TERMS. «~~ 


No lot will be sold for less than $25, and no bid exceeding that 


amount will be accepted unless made in multiples of $5; the min:- - 
mum of $25 on each lot sold for less than $75 must be paid in cash. 


within the time hereinafter specified; and if the price bid 1s $75 or 


more, one-third of the bid price must’ be paid-in cash within said — 


_ specified time; the remainder of the purchase price: will be divided. 


into five equal annual installments, payable in one, two, three, four, » 
and five years, respectively, from the date of the register’s certificate — 


of sale, and no final certificate of entry will be issued until the expira- 


tion. of said five years and until payment has been made in full for 
the lot, and no patent will be issued thereon during’ said period. 
The successful bidder will be given by the superintendent of sale a 
Memorandum certificate for identification purposes, showing name 
and address of bidder, lot, and amount of bid, and the bidder must — 


file it with the superintendent of sale before the close of the next 
succeeding sale day, or the next business day if bid:is accepted on 


last sale day, together with his application. to purchase the lot prop- 
erly filled, signed, and acknowledged before any. officer authorized. 
to administer oaths and using an official seal, and accompanied by ~ 
the cash payment required by these regulations, all on the forms at- 
tached hereto, respectively, and hereby approved and made a part © 
of these regulations. a we “7 7 

The superintendent of sale will issue a memorandum receipt to — 


_ the bidder for the money paid, describing the lot purchased, and he — 


will as soon thereafter as possible deposit with the receiver of the © 
proper local. land office the money received and file with its officers — 


the papers deposited with him by:said bidder, together with his cer- 
_ tificate as to successful bidder. Thereupon, if no objection appears, 
. the register will issue his certificate of sale in duplicate and transmit . 
the duplicate copy to said bidder. | ie | 


‘Tf it be deemed advisable, the Commissioner of the General Land 


- Office may direct the. receiver: of public moneys of the proper dis- . — 
trict to attend sales herein provided for, in which event the cash pay-, 

- ment required shall be paid to said receiver, who will issue his official _ 
receipt therefor in lieu of the memorandum receipt of the superin- — 


tendent of sale. . | | 2. oe 
i _ CONDITIONS AND FORFEITURES.. 


if any lot or lots sold or any part thereof shall be used for the pur- : 


- pose of manufacturing, selling, or otherwise disposing of intoxicat- 


img liquors as a beverage, or for gambling, prostitution, or any un- 


lawful purpose before final payment is made and during a period of 
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five years from the date of register’ s cortificate of sale, or rtf the pur- 
chaser shall fail during said period to comply with any and all regu-— 
lations and requirements which the Secretary of the Interior, in his _ 


discretion, may make or authorize to be made for the impr ovement 
of streets, sidewalks, and alleys, promotion of sanitation and fire 
‘protection in the town. site, all rights of the applicant under his pur- 


chase of said lot or lots. shall terminate and a forfeiture thereof and — 


of the payments theretofore made thereon may be declared by the 
Secretary of the Interior, and his finding of fact thereon shall be 
final. If any person who has made partial payment on the lot pur- 
chased by him fails to make any succeeding payment required under 
these regulations at the date such payment becomes due, the money 
deposited by such person for such lot will be forfeited, and the lot, 


after forfeiture is declared, will be subject to disposition as provided 


herein. Lots remaining unsold at the close of sale, or thereafter de- 

_ clared forfeited for nonpayment of any part of the purchase price 
under the terms of the sale, will be subject to future disposition at 
| public sale at such time and. place as may thereafter be provided. 


WARNIN G. ; 


All persons are warned against ne any combination or agree- 
ment which will prevent any lot from selling advantageously, or 
which will in any way hinder or embarrass the sale, and-all persons 
‘so offending will be prosecuted under section 2373 of the Revised 
Statutes of the United States, which reads as follows: 


Every person who, before or at the time of the public sale of any of the tans . 
of the United States, bargains, contracts, or agrees, or attempts to bargain, 


eontract, or agree, with any other person, that the last-named person shall not 
bid upon or purchase the land so offered for sale, or any parcel thereof, or who 


by intimidation or unfair management hinders or prevents, or attempts to hinder. — 


or prevent, any person from bidding upon or purchasing any tract. of land so 
offered for sale, shall be fined not more than one thousand dollars or imprisoned 
not more than two. years or both, — | 
in - Woovrow Wirson. 
Tae Warre Housx, ee 
p 19 June, 1915, 


Berlel NO isco 


Receipt No, ----_.- ieee, 


. Application to purchase town lot. 
[Po be executed in. duplicate.] 
DEPARTMENT OF THE INTERIOR. 


- UNITED STATES LAND OFFICE. 


| wannnnnnnnnn === Alaska; | | 
Do te ee , post-office address ~-__-_-------.--___-, 
having been declared the successful bidder TOT OU INO ie ee eo , Block 
(2 eee eee ee , in the town site of ~-.-_-.-_-______ , Alaska, as delineated and 
designated on the approved plat thereof, containing ___-.--_-_-_-_-_-. 5 square 


feet, do hereby apply to purchase said lot, subject to all the regulations govern- 
ing the sale thereof, and agree to pay therefor the amount bid by me, viz: 

ee ee ae rer Ee Ne ere In eee Se dollars ($.--_______), on the following terms, 
to wit: one-third cash, which is tendered herewith, and the balance in five 


equal annual installments, payable in one, two, three, four, and five years, re- bs 
-spectively, from the. date register’s certificate of sale issues hereunder; upon - 


failure to pay any installment on or before the day the same becomes due, all 


ze At FS a eS ye es me A eh a Ah ey ee TS FE SP eR ey st 5 << ee ee ae Oe et a et 


ON leet era , has been declared the successful bidder for Lot No. 

. Block No. ea. in the. town site of ~-...--_________ » Alaska, and is entitled 

to purchase said lot. The amount of. his bid was ee, Geer ee ee te dollars 
(Geant )s, | - me) * : 
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diehie-1 ander this application, together. with the payments pieneterees ‘scat 
may be. forfeited by the Secretary of the Interior. 

I further agree that if the said lot, or any part thereof, shall be used, for the 
purpose of manufacturing, selling, or otherwise disposing of intoxicating liquors 
us a beverage, or for gambling, prostitution, or any unlawful purpose, at any 
time during a period of five years from the date of register’s certificate of sale, 


and prior to the issuance of certificate of final entry, or if, at any time during 


said period, I, or my successors in interest under this application, shall fail to 


comply with any regulation or requirement which tle Secretary of the Interior, 

in his discretion, shall make or authorize to be made, for the improvement of 

streets, sidewalks, and-alleys, promotion of sanitation, and fire protection within: 

 gaid town site, then all rights under this application shall terminate and a for- 
_feiture thereof, together with the payments theretofore made, may be declared 

- by the Secretary of ine Interior, whose finding of fact shall be final. 


a Ne Oe 8 ae ew a ee ee am a Or Ow ee ee DS TG NB SD SD 


; (Sign here, full Christian name.) | 
va | hereby. certify that the foregoing application and agr eemient was signed — 
and Bee nOveoeen before me this - Faia ness day of | 


a ee ee 5 7 <= wong 


ee eh A he eh yy me Ym mn ke ye em ce ce ee me og ey 


a (Official designation of officer.) — 
(Note.—No sum less than twenty-five dollars ($25. 00). will be received as 


the first cash payment, and if one-fhird the amount bid is less’ than that sum, 


proper modification should ‘be made. in the above terms of sale relating to pay- — | 
ment.) - | 


sa as to ‘Ginesstnus bidder, 


This is to eecaty that tena ets : post: office address. 
Boe ate sata sah ieee , has been’ declared the successful bidder for Lot No. 


~ Block No. pam in the town site of ______ ieache totic Sa , Alaska, and is entitled 


to purchase said lot. The amount of his bid was ___--...----_-- dollars 
($_......._._), on which there has been paid to the undersigned to apply. as 
cash payment The-Sum Of wooo eet oe dollars ($---.-=)./ 


A ae st ie Sa eh A al A A a ee ret a MY hk yy ee ee ee me ny 


Se aa of Sale. 
a Register's certificate of sale, | | | | 
U. S. Land OMe i, S22 ao , Alaska, =. 


St me ys oe oe 


T hereby certify that the foregoing application has. this day been allowed 


subject to the terms, conditions, and agreements therein’ set forth. 


Fe SE ED A ee Ee lh GE a te ee ees 0 ere ome re wee 


Register. — 


(Not OTE meres eonieian has’ been: allowed, the duplicate copy. thereof 
should be transmitted to the applicant.) - | | 


| ienchonawin certificate to successful bidder. 


, i ve — | Se ee a eee a: | Doane 
‘This is to eertify that Sea SEM ee AO ee post-office address. 


on en ave oe 0 ee et re ee er we ee ee ee ne ee ee 


Step ‘ so | Superintendent of Sale. 


NovTE TO. BIDDER.— This fienorandun certificate must be surrendered to: the 
superintendent of sale before the close of the next succeeding sale ‘day, or the 
next business day if bid accepted on the last sale day, together with application 
to. purchase the lot described; accompanied by the cash payment required ae the 


a regulations governing the sale, or all rights Sader the bid wil] be forfelted.. 
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FORFEITURE OF. ‘Lots UNDER ALASKAN RAILROAD TOWN- SITE 
| | REGULATIONS—PROCEDURE. . | 7 


INSTRUCTIONS OF FEBRUARY 16, 1916. , 


| “The elingane: procedure for the forfeiture of lots under the 7 
Alaskan Railroad town-site regulations, Executive order approved 
June 19, 1915, is adopted, to become effective immediately : 
‘1. The purpose hereof is to secure prompt action in cases where | 
there has been any alleged violation of said regulations, or failure | 
to comply with the terms thereof, or of any and all regulations or 
requirements which the Secretary of the Interior. may make, or au-— 
_. thorize to be made, pursuant to said Executive order, and to allow 
~ the lot purchaser or other party in interest an opportunity to file a 
~ denial of the charges against his claim and. be heard thereon. — : 
_ 2. Whenever the Chief of the Alaskan Field Division is of the 
opinion that proceedings to forfeit any lot are warranted, he will 
prepare a notice of charges, which will be made over his signature 
as. Chief of Field Division, but not under oath or corroborated, in 
which shall be plainly and briefly stated the grounds upon which the 
charges are based. | 
3. The notice must be written or printed and must contain the 
number of the lot and block and the name of the purchaser or other 
known party in interest, and shall be prepared in triplicate; the: ' 
_ original shall be served as ‘hereinafter directed; one copy shall be 
forwarded to the register and receiver, who will note the same upon 
‘their records and forward it to the Commissioner of the General 
Land Office, who will promptly cause proper notation to be made 
upon his records, and no patent or other evidence of title shall issue 
until and unless the case is closed in favor of the claimant; the third 
copy shall be retained by the Chief of Field Division for his records. 
4, ‘The notice must also state that the charges will be taken as con- 
- fessed (a) unless the purchaser or claimant files with the Chief of 
‘Field Division, within 20 days from the receipt of notice, a written . 
~ denial, under oath, of said charges, with an application for a hearing 
(b) or if he fails ‘to appear at any hearing that may be ordered in 
the case. 


5. The original ‘notice of ihe? charges may in all cases be served — - 


| personally upon the proper party by | any person over the age of 18 
years, or by registered letter mailed to the last address of the party 
to be notified, as shown. by the record, and to the post office nearest 


‘to the land. Proof of personal service shall be the written acknowl- 


-edgement of the person served, or the affidavit of the person who 
served the notice showing personal. delivery thereof to the party 
served and stating the time and place of such delivery. Proof of. 
service of notice by registered mail shall consist of the affidavit of 
the person who mailed “the notice attached to the post-office registry 

return receipt or the returned unclaimed registered letter. Where 
- service of notice is made by an employee of the Government under 


oath of office, his certificate will be sufficient i in lieu of the. affidavit: ao 


otherwise required, 

_ 6. If the charges are denied and a Heats isked for, ‘the register 
_and receiver of the proper land district, upon request of the Chief - 

of & Field Division, will HE a date and place for a. pears hear- 





Mh 


by registered mail. 
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ing before any United States commissioner, notary public, judge, or a 


 ¢lerk.of a court of record, due notice of which must be given the : 
- party or parties in interest. Such notice must also designate a date 
_ for final hearing before the register and receiver, after which neither _ 
the Government: nor the defendant may take any testimony except _ 
_ upon proper showing under the ‘rules governing continuances, or — 
upon written stipulation filed in the case. The notice may be served. 
either by securing personal service upon the parties in interest or by © 
registered mail. A copy of said notice shall be sent by ordinary mail 


to the Commissioner of the General Land Office. =. a 
%. The Chief of Field Division will duly submit to the Commis- 
sioner of the General Land Office, upon proper form provided there- 
for, an estimate of the probable expense required on behalf of the 


Government. He will also cause to. be served subpoenas upon the 
Government witnesses, and take such other steps as are necessary to ~ 


prepare the case for hearing. ey. oo © a 

| & Th Chief of Field Division, or any special agent who may be 
designated by him, must appear with his witnesses on the date and 
at the place fixed for the hearing unless there is reason to believe 
that no appearance by or for the defendant will be made, in which 


(event no appearance on behalf of the Government is required. _ 


9. If the party or parties in interest fail to deny the charges un-. 
der oath and apply for a- hearing, or fail to appear at'the hearing 
ordered without showing good cause therefor, such failure will be | 
taken as an admission of the truth of the charges and will obviate | 
any necessity for the Government to submit evidence in support 
thereof. In the event.of default in denying the charges and apply- 
ing for a hearing, the Chief of Field Division will forthwith report - 
the case to the Commissioner of the General Land Office, with his 
recommendation thereon, and notify the parties in interest by regis- . 
tered mail of the action taken; if denial is made and hearing applied 
for, but defendant or defendants fail to appear at the hearing and 
fail to show good cause for such failure to appear, the register and 
receiver will forthwith report the case to the commissioner, with 
their recommendation thereon, and notify the parties of such action © 


10. Upon the day set for the hearing and the day to which it may 


be continued the testimony of the witnesses for either party may be — 


submitted, and both parties, if present, may examine and cross- . 


examine the witnesses, under the rules, the Government to assume — 


the burden of proving the charges. oe ge. aa ay 
Vi. After the hearing, if one is had, but not sooner than the day 
 gueceeding that named for final hearing, the register and receiver 
will promptly forward the record to the Commissioner of the Gen- 
_-eral Land Office, with their recommendation in the matter, and will 


notify all.parties in interest of their action by ordinary mail. 


~ 12. Depositions may be taken on behalf of either party before 7 
any officer authorized to administer oaths, after first giving 10 days’ 


lation, as provided by Rule 27 of the Rules of Practice. i a 
-18.: Decision-will be rendered by the Secretary of the Interior in. 


written notice to the opposite party, or they may be taken by stipu- 


cases governed by these regulations, and will be final and close the 
ease. Such decision may be rendered at any time after the expira- = 


ae 
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tion of 30 days from the date the record in the case is received by | 
_ the Commissioner of the General Land Office. Motions or briefs ‘ 

must be filed with the Commissioner of the-General Land Office, 
14. Where any lot. purchaser or joint purchaser, or, in case he has - 


‘ parted with his:rights or any interest therein, his successor in in- . 


terest. as transferee, assignee, lessee, permittee, tenant, agent, or — 
- under any form of authorization whatsoever, whether express or 
implied, or any such successor in interest’ while invested with such 
interest, has been. or shall be duly convicted under the penal statutes | 
of Alaska of an offense which constitutes a violation of the Alaskan | 


Railroad town-site regulations, the Secretary of the Interior may, 
in his discretion, waive all the provisions of these regulations and, 


without notice, declare a forfeiture of the lot involved. In such | 
_ cases the right of any person to be heard by virtue of any transfer 
-. or assignment of interest after information or indictment duly pre-- 
sented: wili not be recognized. Seca hp gE rae 
_ 15. The Rules of Practice, where not in conflict herewith, will be 
- applicable to proceedings under these regulations. Notices to which 
the lot purchaser is entitled will be served upon persons having an 
interest in the lot,-provided a notice of such interest has been filed in ~ 
‘the district land attics as required by rule 98 of the Rules of Practice. 
16. The Alaskan Engineering Commission will make all needful 
rules and regulations covering the period prescribed by the town- 
site regulations for the improvement of streets, sidewalks, and alleys, 
the promotion of sanitation and fire protection or other municipal 
improvements, and said commission is further authorized to levy 
and collect such assessments as may be necessary in the premises. If. 
any claimant shall fail to comply with such regulations and require- 
ments, or to pay any and all assessments when due, all the facts in 
each case shall be reported to the Chief of Field Division, who will 
then proceed in accordance with the instructions contained herein. 


- COAL-LAND LAWS, 


By the act of October 20, 1914 (88 Stat., 741), “to. provide for the 
leasing of coal lands in the Territory of Alaska,” it was provided. — 
in section 15 thereof that after the approval of the act no lands in 
_ Alaska containing deposits of coal, withdrawn from entry or sale, 

_ should be disposed of or, acquired in any manner except as provided. | 
in the act, protecting, however, all claims pending before the de- 
partment under existing law. ie. ; SE oe aga 
_. By Executive orders of November 12, 1906, and July 1, 1910, all 
lands in Alaska were withdrawn from entry, location, or filing under ~ 
the coal-land laws, and from location, sale or entry, and reserved for — 
classification and in aid of legislation affecting the use and disposal 
of coal deposits. This provision, therefore, in section 15 of the — 

leasing act, operates to exclude all lands in the Territory from sale — 


or entry under the coal-land laws, and said laws are in effect repealed _ 


as.to coal lands in. Alaska.  ~ ne eS | : 
Under date of May 18, 1916, the Secretary of the Interior an- 
nounced the opening of coal lands for leasing in the Bering River | 
and Matanuska coal fields. The announcement is accompanied with 
full regulations as to the manner of securing a lease or permit for | 
_ mining coal in Alaska, together with a copy of the law and the : 
proposed form of the lease. : ae 
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REGULATIONS GOVERNING COAL-LAND LEASES IN THE TERRI- 
: a 7OBy OF ALASKA, APPROVED MAY 18,. 1916. . 


COAL-LAND LEASING ACT,. 


The text of t the act (38 Stat., 741) eae Oacbe: 20, ‘1914, that” 
| provide for the leasing of coal lands in the Pen of Alaska i is aS 
ollows: 


Be it enacted by Fe. Senate and Hose: of Hepmeventaaees of the United 
States of America in Congress assembled, That the Secretary of the Interior . 
be, and hereby is, authorized and directed to survey the lands of the United 
States in the Territory of Alaska known to be valuable for their deposits of 
coal, preference to be given first in favor of surveying lands within those areas | 
commonly known as the Bering River, Matanuska, and Nenana coal fields, and _. 
thereafter to such areas or coal fields as lie tributary to established settle- 
ments or existing or proposed rail or water transportation lines: Provided, 
That such surveys shall be executed. in accordance with existing laws and rules 
and reguiations governing the survey of public lands. There is hereby appro- 

_ priated, out of any money in the Treasury not otherwise appropriated, the © 
sum of $100,000 for the purpose of making the surveys herein provided for, to 
continue available whtil: expended: Provided, That any surveys’ heretofore 
made under the authority. or by the approval of the Pees Or the Interior 
may be adopted and used for the purposes of this Act. Z 
sec. 2. That the President of the United States shall destznate and reserve 
from use, location, sale, lease, or disposition not exceeding five thousand one © 
hundred and twenty acres of coal-bearing land-in the Bering River field and 
not exceeding seven thousand six hundred and eighty acres of coal-bearing land: 
in the Matanuska field, and not to exceed one-half of the other coal lands in 
Alaska: Provided, That the coal deposits in such reserved areas may be mined 
under the direction of the President when, in his opinion, the mining.of such 
coal in such reserved areas, under the direction of the President, becomes neces- . - 
sary, by reason of an insufficient supply of coal at a reasonable price for the 
requirements of Government. works, construction and operation of Government 
railroads, for the. Navy, for national protection, or for relief from monopoly or | 
. oppressive conditions. ._ 

Sec. 3. That the. unreserved coal lands and coal deposits shall be divided by 
the Secretary of the Interior into leasing blocks or tracts of forty acres each, or 
multiples thereof, and in such form as in the opinion of the Secretary will per- 
mit the most economical mining of the.coal in such blocks, but in no case ex- 
ceeding two thousand five hundred and sixty acres in any one leasing block 
or tract; and thereafter thé Secretary shall offer such blocks or tracts and. the 
coal, lignite, and associated minerals therein for leasing, and may award leases 
thereof through advertisement, competitive bidding, or such other methods as 
he may by. general regulations adopt, to any person above the age of twenty- — 
one years who is a citizen of the United States, or to any association of such © 
persons, or to any corporation or municipality organized under the laws of the 
' United States or of any State or Territory thereof: Provided, That a majority 
of the stock of such corporation shall at all times be owned and held by citizens 
of the United States: And provided further, That no railroad or common car- 
rier shall be’ permitted to take or acquire through lease or permit under this 
act any coal or. coal lands in excess of such area or quantity as may be re- 
quired and used solely for its own use, and such limitation of use shall be © 
expressed in all leases or permits issued to railroads or common carriers here-. 
under: And provided further; That. any person, association, or corporation 
qualified to become a lessee under this act and owning any pending claim under 
the public-land laws. to any coal lands in Alaska may, within one year from 
the passage of this act, enter into an arrangement with the Secretary of the. 


Interior by which such claim shall be fully relinquished to the United States; . “ 


and. if in the judgment of the Secretary of the Interior the circumstances con- 
~ nected with such claim justify so doing, the moneys paid by the claimant or | 
claimants to the United States on account of such claim shall, by direction © 
of the Secretary of the Interior, be-returned and paid over to such person, asso- 
— ciation, or. corporation as a consideration for such relinquishment. 

All claims of existing rights to any of such lands in which final proof has’ 
been submitted and which are now pending before the Commissioner of the 


@A circular containing detailed descriptions of the leasing units may be obtained from 
the Commissioner. of the’ General Land Office, Washington, dD. C.. 
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General Land Office or the fee ne of the Interior for decision shall be adjudi- 


| cated within one year from the passage of. this act. 


Sec. 4. That a person, association, or corporation holding a lease of coal larids 7 
under this act may, with the approval of the Secretary of the Interior and 
through the same procedure and upon the same terms and conditions as in 
_ the case of an original lease under this act, secure a further or new lease cov- 
ering additional lands contiguous to those embraced in the original lease, but in 
no event. shall the total area embraced in such original and new leases exceed | 
in the aggregate two thousand five hundred and sixty acres. 

That upon satisfactory showing by any lessee to the Secretary of the Interior 
that all of the workable deposits of coal. within a tract covered by his or its 
lease will be exhausted, worked out, or removed within three years thereafter, 
the Secretary. of the Interior may, within his discretion, lease to such lessee 
an additional tract of land or coal deposits, which, including the coal ‘area re- 


maining in the original lease, shall not exceed two thousand five hundred and | ~ 


Sixty acres, through the same procedure and under the same competitive condi- 
tions aS in case of an original lease. 
- » Sec. 5. That, subject to the approval of the Secretary of the Interior, lessees 
holding under leases small blocks or areas may consolidate their said leases or — 
holdings so as to include in a single holding not to cee two thousand five 
hundred and sixty acres of contiguous lands. | 
Sec. 6. That each lease shall be for such leasing block or tract of land as 
may be offered or applied for, not exceeding in area two thousand five hundred 
and sixty acres of land, to be described by the subdivisions of the survey; and 


no person, association, or corporation, except as hereinafter provided, shall be 


permitted to take or hold any interest. as a. stockholder or otherwise in more 
than one such lease under this act, and any interest held in violation of this 
proviso shall be forfeited to the. Unitea States by appropriate proceedings insti- 
tuted by the Attorney General for that purpose in any court of competent 
jurisdiction, except that any such ownership and interest hereby forbidden which 
may be acquired by descent, will, judgment, or decree may be. held for two - 
years, and not longer, after: its acquisition. 

Sec. 7. That any person who shall purchase, acquire, or hold any interest 
_in two or more such leases,-except as herein provided, or who shall: knowingly 
purchase, acquire, or hold any stock in a corporation having an interest in 
two or more such leases, or who shall knowingly sell or transfer to one dis- 
qualified to purchase, or excépt as in this act specifically provided, disqualified . 
to acquire, any such interest, shall be deemed guilty of a felony, and upon 
conviction shall be punished by imprisonment for not more than three years 
and by a fine not exceeding $1,000: Provided, That any such ownership and 
interest hereby forbidden which may be acquired by descent, will, judgment, 
or decree may be held two years after its acquisition and not longer, and in 
_ ease of minority or other disability such time as the court may decree. 

Sec. 8. That any director, trustee, officer, or agent of any corporation holding 
any interest in such a lease who shall, on behalf of such corporation, act in 
the purchase of any interest in another lease, or who shall knowingly act on 
behalf of such corporation. in the sale or transfer of any such interest in any — 
lease held by such corporation to any corporation or individual holding any 
- ‘interest in any such a lease, except as herein provided, shall be guilty of a | 
felony and shall be subject to imprisonment for a term of not exceeding three | 


s years and a fine of not exceeding $1,000. 
See. Sa. If’ any of the lands or deposits leased. under the provisions of this a 
act shall be subleased, trusteed, possessed, or controlled by any device perma- 


nently, temporarily, directly, indirectly, tacitly, or.in any manner whatsoever, ' 


-. go that they form part of or are in any wise*controlled by any combination 


- in the form of an unlawful trust, with consent of lessee, or form the subject 

. of any contract or conspiracy in restraint of trade in the mining or selling of 
~ eoal, entered into by the lessee, or of any holding of such lands by any indi- — 
vidual, partnership, association, corporation, or control, in excess of two thou- 
gand five hundred and sixty acres in the Territory of Alaska, the lease thereof 
'  ghall be forfeited by appropriate court proceedings. 


Sec. 9. That for the privilege of mining and extracting and disposing of . | 


the coal in the lands covered by his lease the lessee shall pay to the United — 
States such royalties as may be specified in. the lease, which shall not be less — 
than two cents per ton, due and payable at the end of each month succeeding 
that of the shipment of the coal from the mine, and an annual rental, payable ~ 
_ at the beginning of each year, on the lands covered by such lease, at the rate 

of twenty-five cents per acre ar the first year eres fifty cents. per. acre. 
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an «3 for the seconds third, ‘fourth, and fifth years, ‘and $1 per acre “tor ancl and Ee te a 
every year ‘thereafter. during the continuance of the lease, except. that such | | 


rental for any year shall be credited against the royalties as they accrue for. 
that year. Ledsés may be for periods of not more than fifty years each, subject - 
to renewal, on such terms ‘and conditions as may be authorized by law. at the 


7 ‘time of such renewal. All net profits. from operation of Government mines, _ 


- -and all royalties and. rentals under leases as ‘herein provided, shall be depos-. 
ited in the Treasury of the United States in a separate and distinct fund | 
to be applied to the reimbursement of the Government.of the United States 
- on account of any expenditures made in the construction of railroads in Alaska, 
and the excess shall be deposited in the fund known as the Alaska fund, estab- 
-lished by the act of Congress of January twenty-seventh, nineteen hundred and 
five, to be expended as provided. in said last-mentioned act. e 
Src. 10. That in order to provide for the supply of strictly local and domestic 
needs for fuel the Secretary of the. Interior. may, under such rules and regula- 
tions as he may prescribe in advance, issue to any applicant qualified under sec- 
tion three: of this act a limited license-or permit granting the right to prospect 


for, mine, and dispose of coal belonging to the United States on specified tracts 
not to exceed ten acres to any one person or association of persons in any. one . 


coal field for a period of not exceeding ten years, on such conditions not incon- 
sistent with this act as in his opinion will safeguard the public interest, without 


| - payment of royalty for the coal mined or for the land occupied: Provided, That .-— 
the acquisition of holding of a lease under the preceding sections of this act shall 


- be no bar to the acquisition, holding, or operating under the limited license in - 
this section permitted. And the holding of such a license shall be no bar to the 
acquisition or holding of such a lease or interest therein. 

Src. 11. That any lease, entry, location, occupation, or use permed: under 
this act shall reserve to the Government of the United States the right to grant 
or use such easements in, over, through, or upon the land leased, entered, 
located, occupied, or used as may. be necessary or appropriate to the working 
of the same or other coal lands by or under authority of the Government and 
for other purposes: Provided, That said Secretary, in his discretion, in making 
any. lease under. this act, may reserve to the United States. the right to lease, 
sell, or otherwise dispose of the surface. of the lands embraced within such lease 
under existing law or. laws hereafter enacted, in so far as said surface is not 
necessary for use by the lessee in extracting and removing the deposits of coal 
therein. If such reservation is. made it shall be SO determined before the offer- 

ing of. such lease. 
- That the said Secretary during ‘the life. of the lease is sathorized to ‘issue 
such permits. for easements herein: provided to be reserved and to permit the 
use of such other public lands in the Territory of Alaska as may be. necessary . 
for the construction and maintenance of coal washeries or other works incident 
to the mining or treatment of coal, which lands may be occupied.and used 


jointly or severally by lessees. or permittees, as may be. determined. by said | 


Secretary. 7 

sec. 12, That no lease issued under authority of this act shall be assigned or 

sublet except with the consent of the Secretary of the Interior. Each lease shall 

‘contain provisions for the purpose of insuring the exercise of reasonable dili- 
gence, skill, and care in the operation of said property, and for the safety and 
- welfare of ‘the miners and for the prevention of undue waste, including airestric- 


- tion of the workday to not exceeding eight hours in any one day for underground — 


workers except in cases of emergency ; provisions securing the workers complete _ 
_ freedom of purchase, requiring the payment of wages at least. twice a month in © 
lawful money of the United States, and providing proper rules and regulations " ~ 
to secure fair and just ‘weighing | or measurement of the coal mined by each | 
- yiner, and such other'‘provisions as-are needed for the protection of the interests .. 
of the United States, for the prevention of monopoly, and for the safeguarding = 
of the public welfare. — | 
Sec. 18. That the possession of any. ‘lessee of the land or coal deposits leased 
under this act for all. purposes involving adverse claims to the leased property . 
_ shall be deemed the possession of the United States, and for such purposes the ~ 
lessee shall occupy the same relation. to the property leased as it operated | 
directly by the United States. _ 
Src. 14. That any such lease may be forfeited: and canceled by appropriate 
proceeding in a court of competent jurisdiction whenever the lessee fails to 
‘comply with any provision of the lease or of general regulations promulgated 
under this act; and the lease may provide for the enforcement of other Bppre: 
. priate remedies for breach of specified conditions. thereof. : 


- 48187°—vor 45—16—19 | 
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‘See. “w. That on and after the approval of this act no Tanda in 1 Alasta con- 
taining deposits of coal withdrawn from entry or sale shall be. disposed: of or | 


: . acquired in any manner except as provided in this act: Provided, That the pas- 


sage of this act shall not affect any proceeding now pending in the Department 
of the Interior, and any such proceeding may be carried to a final determination. 
in said department, notwithstanding the passage hereof: Provided further, That 
no lease shall be made, under the provisions hereof, of any land, a claim for 
- which is pending in the Department of the Interior at the date of the passage 


of this act, until and unless such claim is finally disposed of by the department: 


adversely to the claimant. 
Sec. 16. That all statements, representations, or reports required, unless 
otherwise specified, by the Secretary of the Interior under this act shall be. 


-- wpon oath and in such form and upon such blanks as the Secretary of the | : 


_ Interior may require, and: any person making false oath, representation, or: 
report shall be subject to punishment as for perjury. | | 
Sro. 17. That the Secretary of the Interior is authorized to prescribe: the . 
-Tiecessary and proper rules and regulations and to do any and all things nec- 
essary to carry out and accomplish the purposes of this act. 

sec. 18. That all: acts and parts of acts in conflict herewith are hereby re- 


peer. | 
‘COAL LANDS RESERVED. 


7 ‘The President of the United States is required by section 2 of ihe 

leasing act to “ designate and reserve from use, location, sale, lease, 
or disposition, not exceeding 5,120 acres of coal- bearing ‘land in the 
Bering River field, and not exceeding 7,680 acres. of coal-bearing land 
in the Matanuska field,” before opening the fields under the provi- 
sions of the act. The unreserved coal lands are thereafter to be 
“divided by the Secretary of the Interior into leasing blocks or 
tracts of 40 acres each or multiples thereof, and in such form as, In 
the opinion of the Secretary, will permit the most economical mining 
of the coal in such blocks, but in no case exceeding 2,560 acres in any 
one leasing block or tract.” The lands having been thus divided into 
leasing blocks, the Secretary under the act is authorized, then and 
not before, to offer such blocks or tracts for leasing. and. award leases | 
thereof through such plan as he may adopt, either by advertisement, : 
competitive bidding, or otherwise. — 

It is recognized that if the Government were to reserve the total 
acreage allowed by law and were to select those areas that are be- 
lieved to be best suited for profitable mining, the result might be to 
prevent effectually coal miming in Alaska until such time as the 
Government itself might undertake mine development and operation. 
The intention of Congress in passing the Alaska coal-leasing law is 
believed to have been the promotion of the mining of coal in the 
Territory as early as possible to meet the demands of the Government. 


railroad, the Navy, and Alaskan consumers. The legal provision for 


Government reservation furnishes a means for safeguarding the pub- 
lic interest in the future, when lack of. competition or other exigency. 
may necessitate Government operation. The tracts now selected for | 
reservation in accord with this policy are therefore such as are be- 
lieved to possess the average rather than the highest value. 

_. The President has therefore designated and reserved from ae 
 focation, sale, lease, or disposition the lands described as follows: | 


Lands ‘reserved in Matanuska field, ’ Seward base and- meridian, 


: G1) T. ON, BoB: N. 4 NE. 4 and N. 4 NW. 4 sec. 4; 
: NEL 2 NE. 2, W. 2 NE. 4 and NW. sec. 5. 
~ T, 20 N., BR. 6 E.: Lot 6 and EB. 4 SH. 4 sec. 31; _ 
a Lots 4, 5, 6, and 7 and SEH. z and SW. 4 sec. 82: s3 
- Lots 3, 4, 5, and 6, S..4 SE. 4, SW. 4 sec. 88,: containing - 
“1,446,17 acres. | 
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(2) T. 20 N., Be bE. NE. s, ae 1 E. 4 NW. } and E. $ SW. es 20; 
NW. 4, SW. 4, SE. Land 8. 4 NE. eee “21; : 
SW. PRT s. 4 NW. € sec. 22; 
_. - NW. 4sec. 27; | 
NE. fand NW. +} sec. 28; | 
E. 4 NE. ¢ and NW. “ENE, 4 sec. 29, containing 1 880 acres. 


Lands reserved % mn Bering River field, Copper River base and meridian, 


R.8E.: “Secs. 23 and 24, containing 1,280 acres, 
R. 8 E.: NE. 4, SE. Land SW. t) sec. 33. 
R.8 H.: N. 4 NW, 1 sec. 33 
All of sec. 4; 
KE. & NE. ‘Land E. 18h, t sec. 5s 
| - KE. NE. 4sece.8; - > 
By NL. 4 NW. 4 sec. 9, containing 1,520 acres. 
(5) T.1758., R.7 E.: Lot 3. and SE. 4S8E . $ sec. 8; | 
| ; " Lots 1 and 2, SE. i NW. 1, SW. tand W. ENE, ace 9; 
| | ~ NW. ENW. 4b sec. 16; 
. SH. $, NE. 4, NW. and W. 4 8W. 45sec 
NE. 4, SE. 4, SH. | NW. §, E. 3 SW. Fond lots 3 and 4ec, 18, 
_ containing 1, 506. 98 acres. 


T4168, 
T.16S., 
T.178., 


“An of the Goal land in the remainder of these fields is open to 
application for lease, and none of this open territory will be with- 
drawn or reserved while there 1 is any bona fide eee for a lease. 


thereon. 
UNRESERVED LANDS. 


As ee in the foregoing statement the. unreserved. lands ; in hee 
coal fields must be divided by the Secretary into leasing “blocks” or 
“tracts,” before he can make a leasing offer. A survey of said lands _ 
in accordance with the system of Res blo surveys is therefore 
necessary, as the act requires each leasing block or tract to be de- 
scribed by subdivisions of the survey. ‘To this end such a survey of 
the Bering River and Matanuska fields has been made and the known. 
coal lands in those fields. divided into Teasing blocks, as See on 
the maps of those fields Gn, pocket). a 7 


| GEN ERAL- REGULATIONS. 


Q) By authority 6f the act of Congress - one October 20, 
1914 (38 Stat., 741), the unreserved surve coal lands in the 
- Bering River and the Matanuska coal fiel : Alaska, -have been 

_ divided into leasing blocks, or tracts, of 40. acres, or nuultiples thereof, 
_ and leases of such blocks or tracts, with the privilege of mining and ~ 

ooeee of the coal, lignite, and associated minerals therein may be_ | 

procured from the United States in the following manner: | 
(2) On request addressed to the Commissioner of the General’ 
Land Office at Washington, D. C., a blank application and lease will. 
be furnished the applicant; also, those who desire may procure from 
_. the Superintendent. of Documents, Government Printing Office, 
- Washington, D. C.,; a folio containing photolithographie copies of © 
the approved plats of the topog graphic and subdivisional township 
surveys of the Matanuska field (18 townships) for $1, and of the” 

_ Bering River field (8 townships) for 75 cents. 

(3) From and after June 1, 1916, -until ‘August L, 1916, > applica 
tions for coal-mining leases" will be received at the Genera Land 
Office from duly qualified applicants. 





_ @Maps not included in this circular; they are included in sea circular on leasing regulate, ; mo 
8 ‘AS amended June 13, 1916, ae * 
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Under: this act the qualifications of such lessees, are defined as _ 


~ follows: 


s (a) Any person above the age ‘of 21 who is a citizen of the United 
tates; 


(b) Any association of such persons (that is is, , citizens of the United : 


4 ‘States over 21 years of age); 


(ec) Any corporation or municipality organized under the laws of | 


_ » the United States, or of any State or Territory thereof, “ Provided, | 
That a maj jority of the stock of such corporation shall at all times be. a 
€ 


owned and by citizens of the United States.” 


(4) The total area that may be embraced in one lease is fixed at 


2560 acres, which may include one or more contiguous leasing 


blocks, or tracts, as shown on the map; and no person, association, 


. Or corporation is permitted to take or hold any interest as a stock = 
holder or otherwise in more than one lease under this act. | 


(5) The application blank calls for information as to the name of a 


the applicant, a description of the leasing block or blocks desired, | 
amount of capital proposed as an investment under the lease, time 
when actual development under the lease will begin, experience in’ 


coal mining, and reference as to financial standing. 


(6) The statute under which these proceedings are ‘authorized pr Oss: 


vides that the Secretary of the Interior may award leases ‘‘through 
- advertisement, competitive bidding, or such. other methods as he 


may by general regulation adopt,’” and the purpose of the applica- 
tions required. herein is to. procure such information as will best 
enable the Secretary to award leases so as to procure the best terms 
on behalf of the United States, and the most effective development 


of the coal deposits of the Territor 


(7) When the time fixed for Ane such applications shall have 
expired, all applications then on. file will be promptly listed and the 


proposed terms thereunder will be noted. ‘Thereafter due publica- 


tion, at the expense of the Government, for a period of 30 days will 
follow i in at least three of the leading trade journals, one each at New 


York, Pittsburgh, and Chicago, and for the same period of time in 


three eee of general circulation, one each at San Francisco, | 


Seattle, and Juneau, of the applications filed, each to be designated 
by a number and not by the name of the applicant, the blocks or block 


applied for, with the announcement that at the expiration of the 
period of publication the said applications will be taken up and. the ~ . . 
ibiect to any better terms that may =~ 
be offered by any other qualified applicant uring the period of pub- | 
aa or by the first applicant. 7 | 
| (8) All applications for a lease, or proposals in eonmmacon there- 
| with, pending at the expiration of. the period of publication will be © 


pee therein considered, su 


submitted to the Secretary of the Interior in one report, with specific 


- recommendations as to the awards that should be. made or denied 
under the several applications or proposals; and thereafter such 
action will be taken by the Secretary on the report as may in his. 
. discretion seem warranted on the showing made in each case, by 
~ which he will obtain the largest investment proportionate to the © 


acreage of the lease, and the earliest actual development of the coal a ee 


- mine on a commercial basis, reserving the right to modify proposed _ 
. leasing blocks, or tracts, if ‘the. economical mining oF the coud. wall 
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‘better be procured thereby, or finally to reject any or all applications 
- if, in his judgment, the interests of the United States so require. - 


’ (9) An actual beneficial expenditure on the ground for mining 
- development. and improvement purposes of $100 for each acre ‘ 


Included within: the lease for which application is made will be | 
adopted as the minimum basis upon which the proposed investments. 
of the several applicants will be considered and adjudged, with the. 


 » requirement that not less than one-fifth of the proposed investment 


~ shall be expended in the development of the mine during the first 


year, and a lke sum each succeeding year, for the period of four - ; 


years following the execution of the lease; excess investments in any 


ah year over such proportionate amount to be credited on the expendi-_ a 


ture called for in the year ensuing. A bond, to be executed within © 


10 days after the signature of the lease, in the sum of one-half the 
amount to be expended each year will -be required of each lessee con- 


. ditioned upon the expenditure of such sum within said period. 
(10) The procedure prescribed in the foregoing is to procure the © 
orderly consideration of all applications or proposals that may be _ 
_ submitted m accordance with the foregoing regulations and within © 
_ the period of time therein fixed; but when final action shall have 


been taken. by the department upon the applications or proposals _ ses 


thus submitted any qualified applicant may thereafter apply for a 
- Jeasing block or tract, and his application will be received and dis- _ 
posed of in the same manner and after like publication as herein © 
provided. ee Ve ee 7 ct. we. oa ae 
—. (lJ) Lands found to contain coal but not divided into leasing 
blocks may be hereafter..divided into such blocks, and the lands — 
_therem made the subject of a leasing offer, the rights of adjacent | 
lessees to be given due consideration in any award that may be made - 
- undersuch offer, °° | er oe 
ew ee | | .> PROSPECTING. . 


~The coal-leasing act makes no provision for the right of an intend- 


— Ing lessee to enter upon and explore coal fields embraced within a | a 7 


- lease offer prior to submission of his application for a lease. 


Such a right, if existent, would by implication carry with it some pos 
rotection from the interference of others while engaged in such 


Inspection. as well as the exclusive benefit of any discoveries made 
‘thereby and amount in effect to a preference right based upon dis- — 
_ covery; otherwise the right of exploration would be an empty privi- _ 


i The entire scheme of section 3 of the act which governs the manner 


- .In which leases shall be awarded goes upon the theory that the 
Government is to offer ‘“‘known” coal lands for leasing without =. 
priority of right recognized in either discovery, ‘‘opening a mine,” or . 


_ application, and “awarding leases thereof through advertisement, 
| ae gan bidding, or such other methods as he (the Secretary of 
the Interior) may by general regulations adopt.” ie tig, 2 Se 
_ All prospective applicants, however, will be accorded every oppor- 
- tunity to enter upon, inspect; and explore these coal fields: at their — 
pleasure in so far as such action may be necessary to acquire a 
thorough knowledge of field conditions, but no possessory or other . 


_ States, shall be acquired thereby. 


tight, either as against other prospectors or applicants or the United ae 
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| 2 USE OF TIMBER. 


The use of aii he: by the lessee, in addition to that taken from ‘hs 
leasehold under the terms of the lease, may be secured by him from 
other lands not embraced in leasing ‘units in accordance with the 
regulations that may be prescribed by the Secretary of the Interior 


= under the act of May 14, 1898 (30 Stat., 414), and the acts amendatory 


thereof; or by arrangement with the ‘Department et Agriculture, uf | 


—.. from a national forest. 


LEASES AND PERMITS AND APPLICATIONS ‘THEREFOR, 
| | COAL-MINING LEASE, | 


mote: THis INDENTURE OF LEASE, sntared cate: in quinte. 
; ‘plichie, (hise<5 6205. o5ts wee ONY Ol cc tocteetuccay * 
A. D., 19_., by and between the United States of Amer- | 
lo Ca, acting in ‘this DeMOI DY” 5.65502 cede oc ehia Senta 4, 
‘Parties. ~o---+-2---+-------, Secretary of the Interior, party 


of the first part, hereinafter called the lessor, and... ee 


ee ——_— we Or we - —-— =e SO 


. of the second part, hereinafter called ‘the ees 
under and pursuant to the act of Congress, approved 
October 20, 1914 (38 Stat., 741), entitled “An act to 
provide for the leasing of coal lands in the. Territory of 
Alaska, and for other purporee nerelnatier: called the 
“coal. leasing act, a . -_ 


- WITNESSETH, 


That the ioe in consideration of the “ents, ‘and 

“Sagas to be paid. and the covenants to be observed 

as hereinafter set forth, does hereby grant and lease to 

7 the lessee, for the period of fifty years from the date 
Purposes. hereof, the exclusive right. and privilege to mine and 
dispose of all the coal and associated minerals in, upon 
or under the following described tracts of land, situated 
in the Territory of Alaska, to wit: ear ee ress 


—_=— -— = a oe "eo wa ewe we er ~weeerenr ewe n~ ae swe ew ewe 2 2 ew KH Be we KH ee 


| containing ..-.---. acres, more or loss, ‘together with i 
neoiehiss the right to construct. coke ovens, briquetting plants, . 
| by-products plants, and all such other works as may: be. 

necessary and: convenient for the mining and eal 

tion of coal and associated minerals for market, the — 
manufacture of coke or other products: of coal, and to 

use so much of the surface and the sand, stone, timber 

and water thereon as may reasonably be required in 


Ian Descu peor of 


_ the exercise of the rights and privileges hereih granted, vs 


the use of such timber to be subject to such regulations : 
as may be prescribed by the Secretary of the Interior 


under the act appioved May 14, 1898 (30 Stat., ee 23 


| and the acts amendatory’ thereof. 


is granted subject in all respects to the conditions, Act.2 - 


- of one-half the amount to be expended each year, con-. 
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- ARTICLE I, 


-. Sgorion 1. The lessor expressly reserves unto itself Figs | 3 


the right to grant or use such easements in, over, throug 

or upon the land leased, entered, Jocated, occupied, or 
used as may be necessary or appropriate to the work- _ 
ing of the same or other coal lands by or under authority 
_ of the Government and for other ad also the right 
to use, lease, or dispose of so much of the surface of the _ 
- said lands as may not. be actually needed, or occupied by 

- the lessee in the conduct of mining operations. 

_ It is expressly understood and agreed, that, this lease Mab eed . 
limitations, penalties and provisions contained in the 7 
“Coal Leasing Act,” which act is hereby made a part — 
hereof to the same extent as if incorporated herein. 
Tt is further pel el understood and agreed that the yftining rights 
mining rights and privileges leased as ‘aforesaid shalland associated 
extend to and include only coal and associated minerals," _ 

as hereinafter defined, and that no rights or privileges — 
respecting any other kind or character of mineral, or. 

mineral substance whatsoever, are granted or. intended 

to be granted by this lease. | . or 
The lessee in consideration of the lease of the rights 
and ley ak aforesaid hereby covenants and agrees 

as follows: | Ae ke oe ae ee oe os 
_ Ssotion 1. To invest in actual mining operations upon Mvestment, — 
the leasing block included herein, the sum of ..------ | 


ne =o = oe ——_ ~~ on oe mt oe oy 


dollars, of which sum not less than one-fifth shall be so. 
expended durmg the first year succeeding the execu- 
tion of this imstrument, and a like sum each succeeding © 
year for the period of four years; to furnish a bond, — 
‘within 10 days after signature of the lease, in the sum 


 ditioned upon the expenditure of such sum within said — 
_ period, and submit annually, at the expiration of each 


- gaid year. 


year for the said period, an itemized statement, as to 
the amount and character of the expenditure during — - 


Sze. 2. To pay as.an annual rental for each acre or 4nnualrental. 
part thereof covered by this lease, the sum of 25 cents - : 
er acre for the first year, payment of which amount is — 

hereby acknowledged,.the sum of 50 cents per acre per 


= year for the second, third, fourth, and fifth years, and | 


_ $1 per acre for the sixth and each succeeding year during - 





DECISIONS RELATING TO THE PUBLIC LANDS. ——_vor.. 


the life of this lease, all such annual payments of rental . | 


to be made on the anniversary cf the date hereof, and _ 

to be credited on the first royalties to become due here- 

under during the year for which said rental was paid... 
Src. 3. To pay a royalty of 2 cents on every ton of | 


2,000 pounds of coal s ipped or removed from the leased | 


lands or manufactured into coke, briquets or other 


products of coal, or consumed on the premises, during 
the first five years succeeding the execution of this lease, 


and 5 cents per ton for the next 20 years. Royalties 


shall be payable at the end of each calendar month 


next succeeding that of the said shipment, removal, — 
donation, manufacture or consumption. — ae 


Lessee to keop 
. record of all coal 
shipped. 


such purpose; together. wi 


Reports to be 
-. furnished month- 
-. Ty by lessee. | 


Suc. 4. To accurately weigh all coal shipped. or 
removed from the leased premises, sold, or donated to 


local trade, manufactured into coke, briquets, or other ; 


products of coal, or otherwise consumed or utilized, and 

to accurately enter the weight or weights thereof in due | 

form in books to be kept se pee eives by the lessee for 
th 


the coal shipped by rail. _ 2x | a 
Sro. 5. To furnish in manner and form and at such. 


time during each calendar month as the lessor shall pre- 


scribe, but in no event Jater than the last day thereof,  —— 


the following written ert covering the month imme- | 
tied under oath by the superin- — 


diately. preceding, cert 


tendent at the mine, or by such other agent on the 


required to be entered therein; a report of the number _ 


ee ee personal knowledge of the facts as may 

be designated by the lessee for such purpose, to wit: §~= | 
‘ A report copied from the books required to be kept at 

the mine under section 4 of this. crecle showing the facts 


_ of mine cars of mine-run coal hoisted or trammed from | 
each coal bed of each separate mine; a pee pias 
ipped, used 


premises, with ¢ 


 Perfods for re- 
adjustment of 
| Toyalty. 


the quantity, size, and character of coal s 
for power purposes and lease consumption; donated. to. 
employees, manufactured imto coke, briquets, or other 
products. or by-products of coal; in storage on the 

he uantity of coal of various sizes added 
thereto and taken therefrom during the month. 


_ eS | ARTICLE Ye 7 ee | 
It is mutually understood and agreed that the lessor 
shall have the right to readjust and fix the royalties 


poe hereunder .at the end of 25 years from the date . | 
ereof, and at the end of 15 years thereafter, and there- 


after at the end of each succeeding 10-year period during 


- the continuance of this lease: Provided, Thatin any such 


readjustment the royalty fixed shall not exceed 5 percent _ 


_ of the average selling price of coal of like character at the 


mine, per ton of 2,000 pounds in the coal field embracing ~ 


the tracts covered by this lease, as shown by the books © 
Of the lessees operating in said field during a period of 
_ five years next preceding such readjustment. 


e car numbers, if any, of = 





iste 


workmanlike manner, having due regard to the health 


ing of the authorized representative of the lessor first 
_ had and obtamed, mine any coal, or drive any under- 
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ARTICLE VI, 


| j ‘ This leage is made subject to. the followin provisions, 
which the lessee accepts and covenants faithfully to 
_ perform and observe: | es | 


_ Sscorion 1. The lessee shall diligently proceed to pros-__ Mining ‘operas, a 


tions to be ener-. 


| pect for, develop, and mine the coal in or upon the leased getically proses 
+ Jands; shall carry on all mining operations In a good and “led. 


and safety of miners and other employees; and shall 


leave no. available coal abandoned which could be recov- | 
ered -by the most approved methods of mining when in 
the regular course of mining operations the time shall. SF te he 

arrive for mining such coal. No mine, entry, level, or Workings not 


to. be abandoned 


group of rooms or workings shall be permanently aband-wuntit “examina. | 
-*° oned and rendered inaccessible, save with. the approval Hormade, 
 . -of the authorized representative of the lessor. _ PA ages ek 
Sec. 2. And also shall develop and mine the coal in the. Preliminary — 


lan of mining to. 


leased lands in aceordance with a system to be shown by fe submitted in ae 


' wa eee, a £5 5+ advance of opera- 
_. @ preliminary plan on a scale of not more than 200 feet advance of ae 


to the inch and a written description thereof, which plan mercial seate. 


and description ‘shall be submitted for approval by the 


authorized representative of the lessor. 


-- Sc. 3. And also where’ more than one bed of coal is Where two or - 


more beds of coal 


known to exist. in the leased lands, shall not draw or pitas in ‘lower | 
. remove the pillars in any lower bed, before the available pedstohelettun: 


coal in. upper — 


goal in any or all upper beds has been mined, unless it beds extracted. 
-- ghall be decided by the authorized representative of the 
lessor that the workings m any or all of the upper beds: = 
will not. be seriously imjured by the extraction of the Pillarsin lower — 


us * eee Lan, os a ar, beds to be ar | 
pillar coal in the lower workings. Where mining opera- ranged vertically — 


Exceptions, - 


tions are being carried on in a bed that les either below 22% pillars in» 


being carried on and in which the pillars have not been 
ulled, and where the vertical distance between the two © 


beds is less than fifteen times the thickness of the lower of 
_. the two beds, the lessee shall, as far as practicable, so 
arrange the pillars that’ those i the lower bed shall be — 


vertically beneath those in the upper bed. Where prac- 


. ticable, by reason of either commercial or mining condi- 


tions, the available coal m the upper beds shall be ex- 
hausted before the coal in the lower beds is mined. : 


Src. 4, And also shall not, without the consent in writ-__Fifty-toot bare © 
rier pillars. 


ound working, or drill any lateral bore hole within 50 
eet of any of the outside Wonndney lines of the leased 


lands, nor within such greater distance of such boundary 


lines, as the said representative shall prescribe for the 


. protection:of the property or the safeguarding of mining 
operations hereunder; but in the event the coal up t 
the like barrier in adjoming premises shall have been barrier pillarson 


required to mine 


worked out and exhausted, and the water therein shall] *Wacent lands. 


_. have been lowered below the working level of the opera- 


mets merges ey nerd vw, . upper beds, oe 
- or above another bed in which mining has been or is» 


to. Lessee thay be ae 


998 ss DECISIONS RELATING TO THE PUBLIC LANDS. vot, ° 


tions on the same bed on the lands covered by the lease, 


the lessee hereunder hereby agrees, upon the written 


demand of said representative, to mine out and remove 
ali the available coal im such barriers, both in the lands —— 


covered by. this lease and on the adjoining premises, © 
whenever same can be mined without hardship to the 
lessee and where the coal-mining rights in such adjoining . 
premises are owned by thelessor. 7 | | 


ered in advance Other system of mining is followed which requires advance 

Aileen oe we vera in the solid coal, including entries, break- 
Pp f : * ‘ . . 

_ lar? systen. " throughs, and rooms, instead of a system of mining under 

advances, shall not, without the consent m writing of the 

lessor being first had and obtained, mine and remove from 


Limitations of Sec. 5. And also where the “‘room-and-pillar,” or any 


which all the coal is mined out and extracted as the work — | 


such advance workings more than thefollowing maximum - 


‘percentages of the coal area for the specified depths of 
Cover, VIZ: a Men | e | | 
_ . Not more than 70 per cent where the cover is 100 feet 

or over but less than 200 feet in depth; not more than 65 

per cent where the cover is. 200 feet or over but less than 
300 feet in depth; not more than 60 per cent where the 
cover is 300 feet or over but less than 400 feet in depth; 


not more than 55 per cent where the cover is 400 feet or i 


over but less than 500 feet in depth; not more than 50 per 
‘cent where the cover is 500 feet or over but less than 750 | 
- feet in depth; not more than 45 per cent where the cover 

_ 1s 750 feet or over but less than 1,000 feet in depth; not | 

more. than 40 per cent where the cover is 1,000 feet or 

over but less than 1,250 feet in depth; not more than 35 | 

per cent where the cover is 1,250 feet or over butless than | 
1,500 feet in depth; not more than 30-per cent where the» 


cover is 1,500 feet or over but less than 1,750 feet in. . 


depth; not more than 25 per cent where the cover is 1,750 
- feet or over but less than 2,000 feet in depth; not more 
than 20 per cent where the cover is 2,000 feet or over. — 


_ The said coal areas shall mean an area parallel. with the _ 


| ,_Deinition ofdip or raise of the coal bed. The percentages of coal . 
ofarea”- ATeas Specified shall mean the percentages of coal to be 
| mined in the areas comprised in the advance workings as 
compared with the percentages of coal to be left standing 
in such workings, and shall not be construed to mean 
. the percentage of the total amount of coal in any such 

area of any such bed, where such bed in such area is 

thicker than the height. of any such workings, nor shall 
~ guch percentages of areas be held to include the coal ex-- 
Pillars to bere- tracted from the pillars in any such area, panel, or dis-_ 


moved scaly trict. of the mine, as it is the intent of the parties hereto 


as possible, | . a cc ap ; 
‘Exceptions. that save as otherwise provided in this lease, and except 

: - where the retention of pillars shall be necessary for the 
. maintenance of main roads or passageways or for the pro-- 


tection of the property, all such pillars shall be mined and 
‘removed as rapidly as proper miming will permit. — - 
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. $c. 6. And also shall not, save as hereinafter author-_Fites in mine 

- -Ized, light, keep, or maintain any fire in any mine or strip-" _ 
_ ping, except as approved by the authorized representa- — 
tive of the lessor, or underground in any mine, orincon- | ~ 


prohibited, 


tact with the coal in place or in or along the outcrop of © 


‘any coal bed. Failure to take prompt.and.vigorous steps | 


of 4 


ground for the entry of the lessor and the cancellation of . 


for the extinguishment of any such fire shall be sufficient 


this lease. | eS 


Spc. 7. And also shall promptly notify the sithormed Discovery. of. - 


- . Al a é a mane pf . valuable mi 1 
representative of the lessor of the discovery of any valu-substance other 


able mineral or mineral substance other than coal in the *8nsoaltobere 
Lessee to have — 
-Inine or remove same unless the same is an associated clay and natural 


course of mining operations hereunder, and shall not , 
ee use of fire 


mineral as hereinafter defined: Provided, That such quan-0s,0" 1ease Pur 


tities of fire.clay, shale, or gas from the coal measures as . Record of asso- 


may be required by the lessee in the conduct of operations mined tobe kept. 
hereunder may be removed and used without dich written =, 
yermission and without payment of royalty therefor, 
he lessee shall keep careful and accurate record in man- 
ner and form as may be prescribed by the lessor of all - 


~ such associated minerals mined, used, or carried away, 
and shall pay such rates of royalty thereon as may be. 


_ fixed by the said lessor, except as above provided. 


“with the surface; the location of all entries, gangways, 
- rooms, or breasts, and any other narrow or wide workings, ~ 
' including the outlines of abandoned workings, and record 
_ of whether accessible or inaccessible; also b 
refuge chambers, stoppings, ventilating doors, overcasts, 


Sec. 8. And also shall keep at. the mine office clear, . Mine map re- 
accurate, and detailed maps on a scale of 100 feet to the ae naemen 
inch, in the form of a horizontal projection on tracing = 
cloth, of the workings in each coal bed in each separate 
mine on the leased lands, a separate map to be made for 
each such bed, and for the surface immediately over the 
underground workings, and to be so arranged with refer- _ 
ence to a public.land corner that the maps can be readily aa 
superimposed. = = bee ig ok eee Me™ 
Bach map of the workings in any coal bed shall show Things. re- 
the location of all openings connecting such bed with the eae ae 


. . . : : - 6s oO pe: a * tail d ma : of : 
workings in any other bed, or with any adjacent mine, or yovkings > 


arrier pillars, — 


undercasts, regulators, and direction of air currents at the _ 


time of making map; location of stationary haulage and © 


_ hoisting engines; permanent electrical generators, dyna- 


mos, and transformers; indications of trolley roads 


- throughout their extent; also fire walls, sumps, and large. 


“fire ipe lines; there shall. 


bodies of standing water; pean of main pumps and 
| so be marked on such maps 
the elevations above or below sea level or approved datum 


- at points not over 200 feet apart horizontally, or over 100 


feet apart vertically, in all main slopes, entries, levels, or 


headings, together with the thickness of coal beds at such — 
intervals, and the'elevations at the tops.and bottoms of 


Cs 


all- shafts, slopes, and inclines. 
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formiutements The map of the surface immediately over the mine 
over Working. wore shall show all prominent topographic features 

| as and culture, section and. township lines, the elevations | 

above sea level or an approved datum, and contours at 

vertical intervals of 25 foot of such topographic features. 

_ Such map, together with the, maps of the underground 

workings, shall be brought up to slate not less than once 

. Ineverysixmonths.  — ° ). | 

_ Things re- The lessee shall also make and keep at the mine office, 

quired to be. . : 


_ shown on general at such time after the commencement of mining opera- 


| property ipap totions as the authorized representative of the lessor may | 
‘office. ~ direct, a clear and accurate general map of the entire. 

_ leased lands, on a scale of 400 feet to the inch. Such map — 
shall show all prominent topographical features and cul- 


ture; the location of the surface areas immediately over 


_ -the mine workings shown on the detailed surface map. 
- herembefore required; township, section, and property = - 

ines; the location of high-water marks; the outline of 

coal outcrops where known; the outlines of the chief mine | 
. workings, indicating the workings in each separate coal 
_ bed by distinguishing marks and the elevations above sea 
level or an approved datum, and contours at vertical in- . 
tervals of 25 feet of the chief topographic features. Such 
map shall be brought up to date not less than once in 

| - every six months. thas! EE gee hp, ON Se OE ace . 
ap prints of tags | oe or reproductions in duplicate of the maps. 
lessor. ~ required as aforesaid shall be furnished the authorized 
~ representative of the lessor when made, and ee 
- mental prints or reproductions in duplicate furnished on 
or before January: 1 of each succeeding year, showing the 
extensions, additions, and changes since the last map or | 
_ supplement was submitted. All mine progress maps kept 
by the lessee shall at all times be subject to examination 
by said representative. er Ph 
erppandoned 'The lessee whenever any mine, or any workings therein. 
voyed andare to be abandoned or indefinitely closed, and beforesame 
mappéd. shall be abandoned or closed, or allowed to become in- 
Pe 2 accessible, shall make'a survey thereof so as to accu- © 
rately show the entire worked-out area, or areas, and shall 
extend the results of such survey on the map or maps of 
the underground workings herembefore required, and — 


romptly forward blue prints or reproductions thereof in ; 


—... duplicate to the said representative. a 

ope ey Tf the lessee shall fail to. make or furnish begat or 
"expense in caseextension or revision as herein required within 90 days _ 
 hish, Satter demand therefor shall have been made by the au-— 

thorized representative of the lessor, such representative 

may employ a competent engineer to make a survey of 

the mine, and plat the same as above provided, the ex- __ 

- pense thereof to be paid by the lessee, and in the event. 

that the lessee shall fail to make such payment within 60 

_ days after demand therefor by the authorized representa- 

. tive of the lessor, such failure shall constitute a cause of 


forfeiture of this lease. 


; 


.. -of inclined shafts having a pitch of more than 45°, by not 
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~ So. 9: And also shall, where more than ten men are _ Seond exit to 


surface to be pro 


- employed underground on any one shift m any separate vided, where. | 
“mine, provide an escapeway or second exit to the surface, employed on @ 
- which shall be separated at the surface from the firsts 
exit by not less than 50 feet of strata in case. of drift, = 
slope, or tunnel workings, orm case of vertical shafts, or 


less than 200 feet of strata. An escapeway or outlet : Outlet through rs 7 


_ through an adjoining mine shall be regarded as a satis-suifcient compli- 
factory compliance with this requirement if kept at all®™* = 
- _ time in proper condition for use. Ifsuch adjommg mine  —_—> 
shall be abandoned at any time, or shall cease to operate — 
indefinitely, the lessee hereunder shall. be solely respon- ~ 
. gible for the cost and expense of maintaining such outlet, 
_and in the event such outlet:shall be abandoned or per- 
mitted to become unsafe for use, the number of men em- © 
_ ployed on any one shift shall be reduced below ten until 
such time as a second exit, or escapeway shall be. pro- 
cr are Se ee ee | 


Sec. 10. And also shall not employ more than five Not more than 
; ive men. to be 


‘men underground:on any one shift in any new working of employed in new | 


any mine unless such new working shall be so connected (org opens 


with adjacent workings as to provide two distinct and provided.” 
- separate means of escape from such new working: Pro-. =*ceptions. 
. Sided, That with the approval of the authorized repree 
sentative of the lessor, not exceeding ten men may be so_ 
_employed in advance of the making of such second open-_ - 
ing, but.in no case shall any rooms, drifts, or slopes be — 
opened or worked until. such second: opening’ is: con- — 
structed. .- at sacred a rr on ale 
. Smo. 11. And -also shall not construct or maintain any , No building of 
~ structure of inflammable material within 75 feet of any terial to be con 
_ mine opening; nor within said distance permit any struc-fiycjed within 
. ture of noninflammable material to be connected to any = st 
other structawre by means of any structure or erection of — 
inflammable material, or to be connected to any struc- _ 
-. ture beyond said distance which shall be constructed of ~ 
inflammable material, except as follows, that is to say: — 


(a) An open timber framework or headframe of tim- Excoptions, ts a. 


| ber may be constructed over a shaft, slope, or incline.. 
“| - (6) The posts, studs, and_rafters of any such structure 


- ..may be of wood if the covering or lining is made of non- © 


‘inflammable material; but under no circumstances shall — 
| wood floormg be used, except in tipple and trestle struc- — 
| tures. ie! ors : - Bae 


Szo, 12. And also, except. in a prospect opening, shall _ Mam, intake 


and return aire == 


‘separate the main intake and return airways and _ all ways to be sepa- 


rated by not less — : 


i workings parallel to such airways by not less than 50 than 50 feet of 
ifeet of strata except for break-throughs or crosscuts for 24tual strata. 
ventilation or haulage, and shall provide for such ~ 
 |greater distance between such airways or between any - 

such airway and parallel workings as may be required — 

In the judgment of the authorized representative of the 


302 ‘DECISIONS RELATING TO THE PUBLIC LANDS. ———si[von, 


_ Pillarsto belleft lessor. The lessee agrees that the pillars thus provided ie 


standing until 


prot to final for shall be left standing until in the proper course of. 


me * mining operations the time shall arrive for their removal 
i immediately prior to the final abandonment of the work- 
Ye Ings in that particular coal bed. one ga 
to, mutating PSEC. 18. And also shall whenever more than ten men 
-be provided — ce yee 2 op; Pe 
Where more than are ee les underground on any one shift provide a 
shift, - fan or other mechanical means for circulating such | 


- onshift. . 


law of the United States or of the Territory of Alaska 
now or hereafter enacted, or by the rules and regulations _ 
prescribed by the lessor, such fan or other mechanical | 
means and the connection between same and the point 
of the entrance of the. air current into the mine to be 
| ean not to be made of noncombustible material; and the lessee shall not 
[ine with any set same in ime with the axis.of any mine opening, but _ 
~ mine entrance. shall place same at a distance of not less than 15 feet _ 
|... from the projection of the nearest side of such opening, 
and shall provide explosion doors of the full area of the 
air shaft or airway, in.direct line with any and all such 
mine openings in order to protect said fan or other me- 
chanical means of air circulation in case of a mine explo- 


apwith  wHltten sion: Provided, That during such time as the mine is — 
sor’s_ representa- being opened up and less than ten men are employed - 


amount of ventilating current as may be required by any 


bo used for vent. under ground on any one shift, and with the written ap~ 


be used for venti- 
lation undetspec- nroval of the authorized representative of the lessor, a 
- furnace may be used for ventilation in a nongaseous 
mine if the fire box thereof is inclosed by brick, rock, or 
concrete walls, and a B shepen elit as around such inclosure 
— at least two feet in width provided: And provided further, © 
‘ That if a wooden stack is used in connection with such 
_ furnace the lessee shall not permit such stack to be in con- 
. tact with any coal bed or with any inflammable shale. | 
nseek and rel = Sec. 14. And also shall make such provisions for the 
posed of soasnot disposal of the waste, slack, and refuse of the mine that. 


t oa * . 
lie ody the same shall not be a nuisance, inconvenience, or ob- 


_ Sane. ss struction to any right of way, stream, or other means of — . : 


transportation or travel, or to any private-or public © 
lands, or embarrass the operation of any other mine on © 
the leased lands, or on adjoining lands, or in any manner > 
occasion private or public damage, nuisance, or inconven- 
tence. ‘All waste containing practically no coal shall — 
be deposited separate and apart from waste containing 
coal and in accordance with the directions of the author-— 
ized representative of the lessor. — - as 


wobandoned Suc. 15. And also shall upon abandonment substan-— 

- coveredorfenced. tially fence, fill in, cover, or close all surface openings or 

a workings where persons. or animals are likely to be in- — 

jured by falling therein, or saat et by accumulations — 

> of Fas, except as. the lessor shall otherwise direct; and 

. shall maintain all such fencing or covering in a secure 
_. condition during the term hereof, eS ae 


face and underground improvements, works, machinery, 


_ desire they shall be permitted to.employ at their own 
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| : : Suc. 16. And also expressly agrees that all mining and, Operations sub- ees = 
_ related operations shall be subject. to the: inspection. of Of lessor's: repre” : ree 


authorized representatives of the lessor, and that such °™4"% mee 


_ Tepresentatives, with all proper and necessary assistants, . 
Inay at all reasonable times enter into and upon the 
leased lands and survey and examine same and all sur- 
- equipment, and operations, and further expressly agrees _ Lessee to. fur- 
to furnish said representatives and assistants all neces~assistance. _ 
sary assistance, conveniences, and. facilities in making | 
any such survey and examination, = | a a a 
_ Sec. 17, And also shall permit any authorized repre-, hessee to per- | 
sentative of the lessor to examine all books and records of books for pur _ 
pertaining to operations under this lease, and. to Tigke ot reterns | 
copies of and extracts from any or all of same, if desired. | 
The information so derived to be held confidential. Pee. ae he 
SEc. 18. And also shall permit the lessor, its lessees, or , tands leased 
transferees to make and use upon or under the leased therein may be 
lands any workings necessary for freeing any other mine of tending oe 
from water, causing as little damage or interference as erations on ad- 
ossible to or with the mine or mining operations of the more safe: such 
_ lessee hereunder. Any such use by 4 or transferee tenssted for 
shall be conditioned upon the payment to the lessee 
hereunder. of the amount 6f actual damages sustained _ 
' thereby and adequate compensation for such use. — 33 
Sec. 19. And also shall accurately weigh or. measure , Lessee to keep 
in the car and. truly account for the coal. mined andrate: weights or -- 
loaded by each miner, where the miners are paid either Maszaments of © 
by the weight of their output or upon the basis of the loaded by min- 
measurement of the coal in the car; keep a correctrecord’ 
of all coal so weighed or measured; post or display such 
record daily for the inspection of the miners and other 
interested persons; and require the weighman or person ‘Weighman to 
appointed to measure the coal in the car where their Givenarce 
miners are paid upon the basis thereof, before entering ofduties 
upon his duties, tomake and subscribe to an oath before 
- some person duly authorized to administer oaths that he | 
will accurately: weigh or measure and keep true record of 
_ the coal so weighed or measured and credit same to the 
miner entitled thereto, such affidavit to be kept con- 
_ spicuously posted at the place of weighing, if any, but 
nothing contained herein shall be construed,to prevent 
_ the lessee, in case rock and bone is loaded by the miner, _ 
- from estimating or separately weighing, and deducting 
the amount thereof from the weights of coal accredited 


nish all necessary 


Miners to be. - - 


to such mimer. The lessee hereby agrees that if apamitiatoom 


majority of the miners employed on the leased lands so eget 


_. expense one of their fellow employees to see that the coal | 
. is properly weighed or measured and that a correct 


account. of same is kept, and agrees to afford such person . 
every facility to certify the weights and measurements 
while the weighing or measuring is being done: Pro- 
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Chock weigh- aide]. That the lessee shall not be required to so do unless- 


- man to take oath 


for faithful jais-such person, before entering upon his duties, shall make.” 
duties — and subscribe to an oath before some person authorized’ 

ss to, administer oaths that he will faithfully discharge. the — 
duties of his position, such oath to be kept conspicuously — 


posted at the place of weighing, if any. | 


Wages to be Sc. 20. And also shall pay all min 

fhoney. — Cmployees, both above.and below ground, at least twice 

| - , each month in lawful money of the United States, and 

_ shall permit such miners and other employees full and. 

Freedom ofcomplete freedom of purchase, ene 

Bowed,  °creasing safety this provision shall not apply to the: 
oe, purchase of explosives, detonators or fuses, and shall not 
Tequire or permit miners or other employees, except in 


ers and other _ 


@ view to in- | 


case of emergency, to work underground for more than | 


Bight-bour eight, consecutive hours in any one calendar day, not — 
quired. == SsAncluding time for lunch or meals, or the time required 
ss to reach the usual working place. sits _ 
"Premises to be =Smo, 21. And also shall, at the expiration or earlier ter- 

. Surrendered ins, . 4s : 
| proper, condition mination of this lease, deliver up to the lessor the lands | 
_ forcontinuame- covered by this lease, together with all fixtures, improve- _ 
_ ‘Hons. - ments, and appurtenances, save as hereinafter provided, 
a in such a secure and proper state that mining operations 
may be continued immediately to the full extent and | 
 eapacity of such mine. _ s £8 ee Fg 

ARTICLE VIL. 

- {tis further mutually understood and agreed as follows: 
Suspension of SroTion 1. That thesuspension of mining operations by — 


operations 


| “more than titse the lessee for a longer period than three months without _ | 


on the consent In writing..of the lessor or its authorized — 
eause of forfeit-representatives shall be cause of forfeiture of this lease. 


oom." Tf the lessee shall be unable to continue the operation of 


the mine for any cause, not due to.the fault or negligence 
Upon’ applica- of ‘the lessee, he shall be entitled to the suspension of - 
: paste ae ear rae operations for such a length of time, and upon payment 
specified period of such minimum royalties, and such other conditions as _- 
may be obtained. ig BAR av ee ae . 
“may be specified in the order of suspension, but the . 
issuance of any such order shall not excuse the payment 
of any rents or royalties due under this lease, or prevent 
forfeiture for failure to pay same, and the acceptance of 
any such rent or royalty shall not waive any other right 
| .-. of the lessor hereunder, = = ©. ©) 0) 
Lease not tobe Seo, 2. That the lessee shall not assign this lease or 


' assigned: without 


-- consent of lessor. any interest therem, nor sublet any portion of the leased 
—_ premises, or any of the rights and privileges herein 

anted, without the written consent of the lessor being 

-_ st had and obtamed. = = =————s—s Pa ae 

co ee Seo. 3. That the lessor or its authorized representa- 
waived in writ-tive may by notice in writing waive any breach of the 

rae os covenants and conditions contained herein, except such — 
as are required by the aforesaid ‘‘coal leasing act,” but 

any such waiver shall extend only to the particular ~ 


_ period of four months. 


: | _ buildings or improvements. 


- o- C 


™/ 
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GaP oat breach so waived, and shall not limit the rights of the- 


_ lessor with respect to any future breach. No waiver not —_ 
In writing shall be in any way binding upon the lessor. a te oa 
_ Sec. 4. That the lessee may terminate this lease at any , Lease, may be 


— *. P ¢ « : 7 e s *,8 : “ q erminated ae at 
' time upon giving four months’ notice in writing to the-any time upon 
P | ) 


__ lessor or its. authorized representative, and upon payment Bement: 


of all rents, royalties, and other debts due and payable =__ 
‘to the lessor, and upon payment of all wages or moneys ~ 
due and payable to the workmen employed by the lessee, - 


_ - butin no ¢ase shall such termination be effective until the ee m {nation 


- lessee shall have made provision for the preservation of tive until prop- 


‘ any mine on the leased lands in accordance with the °°" 


provisions of this lease: Provided, That-in such case the - 
_ right of valuation and purchase, accorded the lessor in the | 
section next following (5), shall be exercised within sald * 


Src. 5. That at the expiration or earlier termination of _ Lessor to have 


: ee 2 ee ee aca dee ee “om +. privilege of vala- 
this lease all tools, machinery, and equipment, including ing and‘purchas-/ » 


equipment, 


_ tracks; rails; and pipe Bec’ by the lessee in the mine or ¢¢., on termina 
efore removal from normal posi- tion of lease. 


_. on the property, shall b 
~ tion, if requested by the lessor or its authorized repre- 
sentatives, be valued by three disinterested and compe-. 
tent persons to be chosen in the manner hereinafter pro- 
vided for the appointment of arbitrators, the valuation of 
. these three or of a majority of them to be conclusive of the 
value of any or all of the said ie erty; and the lessor or — 
its agent, hceensee, or lessee sl all Pave the right to pur . 
_ chase within four months thereafter any or all such tools, 


- _ machinery, equipment, or materials at the said valuation, 


deducting therefrom all rents, royalties, or other payments 


at that time due and, payable by the lessee. : If such valu- | Lessee may ro 


ation shall not be requested or the purchase shall not. be oer ia 


made. within said time the lessee shall have the privilege 
of removing same from the premises within one.year from -_ 
- the expiration or termination of-this lease, provided all 
_ debts and moneys specified in section 4.of this article shall 
have been paid. The lessee shall not, and.hereby cove- 
nants not to, remove any mine supports, timbers, or props — 


in place. All buildings and improvements erected upon 


the leased lands shall become a part of the property, and — 
machinery and equipment shallnot be removed therefrom  —- 
in such a way as to cause any permanent injury.to such 


Src. 6. That if the lessee shall: make. default 1 


performance. or observance of any of the terms, covenants, ~~ 
and stipulations of this lease, and such default shall con- 


tinue for 60 days after service of written notice thereof by 


_ the lessor or its authorized representatives, then all the 


_... rights and: privileges of the lessee cease and determine, _ 
~ . and the lessor may, by appropriate proceedings; have this _ 


 Jease forfeited and canceled in a court of competent | | 


A waiver of any articular cause of forfeiture.shall not —~ 
. prevent the cancellation. and forfeiture of this lease for 
_ 48187°—vor 45—16—20 a a ae 


vom. 


the Forfefture of. 
the: fovetre. 


- 


ms es 


j . 4 ' 
o 


- 
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any other cause of forfeiture or for the’same cause occur- 
ring at any other time. = eo ne 


_Questio ns Sxc.-7. That in case any dispute shall arise between the 


+ which may be. sri ; oe . 
_ Submitted to er- lessor and lessee as to any question of fact, or as to.the . 
mes reasonableness of any requirement made by the lessor 


/ . - under the provisions of this lease, in the matter of opera-. 


tion, methods, means, expenditures, use of easements, . 
compensation for joint occupancy by another lessee of a 


_. portion of the leased premises, or such other questions.as_ 

are not determined by express statutory provision, such . 

questions or disputes shall be settled by arbitration in the _ 

_ manner.provided for by this section, and the lessor and 

_. lessee hereby covenant and agree each with the other to 

a ges Up comply with and carry out the decision or _ 

. °. . award of each and every board of arbitration appointed 
- . under thissection, : 

| sae ap- Questions in dispute to be determined by arbitration 


| ~ tors, "- hereunder shall be referred to a board of arbitration con-'— 


sisting of three competent persons, one of which persons: 
- shall be selected by the lessor or its authorized. repre- 
sentative, and one by the lessee, and the third by the two - 
thus selected: Prowmded, That the lessor and lessee may 
agree upon one sole arbitrator or upon the third arbitrator. — 
- . The party desirmg such arbitration shall give written 
notice of the same to the other party; stating therem. . 
definitely the point. or points in dispute, and name the 
person selected by such party hereto within 20 days.after 
_~ ' receiving such notice to name an arbitrator; and in the 
. event it does not do so, the party serving such notice ey 
- gelect the second arbitrator and the two thus named sha 
select the third arbitrator. The arbitrators thus chosen 
-shalj give to each of the parties hereto written notice of 
the time and place of hearing, which hearing shall not be. 
more than 30 days thereafter, and at the time and place 
_. appomted shall proceed with the hearing unless for some 
good eause, of which the arbitrators or a majority of 
* them shall bé the judge, it shall be postponed untilsome __ 
| - Jater day or date within a reasonable time. Both parties _ 


_ hereto shall have full opportunity to be heard. on any. ; 


- question thus submitted, and the written determination ~ 

of the board of arbitration thus constituted or of any two | 

‘~~ members thereof or, in case of the failure of any two 
mee isin of members to agree; then the determination of the third 
tobefinal, arbitrator shall be final and conclusive upon the parties | 

_ an reference to the questions thus submitted: All such - 

determinations shall be in writing, and a copy thereof 
shall be delivered to each of such parties. | 

New board to. Tt is further agreed that in the event of the failure of. 


- be. chosen in? pg as j 
event of failurethe lessor and lessee, or of the two arbitrators selected as _ 


= i gelouted eo sietes foresaid by the parties hereto, within. 20 days from 


| atti. notice to them of their selection, to agree upon the third — 


@ 


a . include stripping operations or 


re : ia 


\ 
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_ arbitrator, then the Secretary of the Interior shall appoint 
~ guch arbitrator.. A) | 3 | ae | 


The said third arbitrator shall receive not. to exceed 
$15 per day as full oon or his services and for 
all expenses connected.th 


tion charges; but such compensation shall not be in ~ | 


_. excess of $150 for any arbitration. The losing -party to 


such arbitration shall be liable for the payment of such 


f 


compensation and transportation expenses of such third 
arbitrator...  - - a ee aE oe 


es, SE. 8._ That an “notice in- writing as. to any matter = 
- mentioned in this lease, addressed to the lessee and left 
~ - upon the premises with the supermtendent, manager, 


_ Clerk, or other person in charge of the mine or of the 


a office, or, in the absence of any such person, posted on the 
_. door of the office, shall have the same force and effect as. 
_ if served upon the lessee, and 15 days shali-be considered _ 


-_@,reasonable notice, unless a‘longer notice be herein pro- 
_ vided for or be so provided in such notice. a 


F It is: further expressly agreed “and. declared that the 
terms and phrases heremafter mentioned shall have the | 
- meanings hereinafter assigned unless the context shall. ~ 


otherwise require, that 1s to say: 


(a) The phrase “available coal’’ as used in thislease 
-shall mean merchantable coal from any coal bed which, 
[essea's Gnersdos - 
' hereunder, can be mined at a reasonable profit by the 
use of machinery and methods which at that time are 


when reached in the prosecution of the 


modern and efficient. 


() The term “mine”. as used. herein, shall mean and ae 
include all ‘underground workings now or ‘hereafter ~_ 


opened or worked for the purpose of mining and remov- 
ing coal and associated minerals, together with all build- 


_ ings, machinery, and equipment, above andbelow ground, 


used in connection with.such ming operations.  ~ 


(ec) The term “pit” or “open pit” shall mean and : 


é ' 


| py cps workings. _ 
(d) The term ‘‘coal” as used. 


include anthracite, semianthracite, semibituminous, bitu- 

-, minous, subbituminous, lignite, and graphitic coal, lig- _ 
‘nite, natural coke, and such bony coal as is suitable for _ 

Tse ascaduel, 8 ee PS ee pty 

-  (e)-The term “associated minerals” as used herenm 

. ghall mean and include fire clay, shale, sandstone,.and the —__ 

_ bedded’ materials of the coal measures, exclusive of gold-_ 


y 


bearing or other metalliferous deposits.’ me Bela 
-, Of) The term “lessee” ag used herein shall mean and 

clude_the heirs; executors, administrators, successors, 
or assigns of the lessee hereinbefore specified. —_ 


erewith, exclusive of transporta- 


erein shall mean and 


2S 


~ $ 
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- ARTICLE IX, 


gach obligation hereunder shall‘extend to and be binding 

upon, and every benefit hereof-shall insure-to, the heirs, 

executors, administrators, successors, or assigns of the — 
Tespective partieshereto, = 7 


ARTICLE X, - 


_ It,is also further agreed that no member of or delegate | 

to Congress or resident commissioner, after his election 
' or appointment, or either before or after he has qualified, 
‘and during his contimuance in office, ‘and that no officer, — 

agent, or employee of the Department of the, Interior, | 


«Tt is further mutually | covenanted and agi ecd | that , e 


shall be admitted to any share or part in this lease, or 


_. derive any benefit: that may arise therefrom, and the 

_ provisions of section 3741 of the Revised Statutes of the - 

_ United States and sections 114, 115, 116 of the Codifica- 

tion of the Penal Laws of the United States approved 

©. March 4, 1909 (85 Stat., 1109) relating to contracts enter 

-. > into and form a part of this lease so far as the same may ~ 
be applicable. ©. 0 .0-.020~«0- co sre 

' -In-witness whereof—. = 

—\ - am Unirep States or Amerroa, 
ar! © | cape ane yt Cnn © ae 7 AUER eae een eewnIC | a 7 

a Sa. Ge Secretary-of the Intervor. -. 


3 ~. 


‘Witnesses: 7 


fin Sa ee as Sakae Sa aetsim ee ee Rene ir s.] 


el a ee ee 
. : : . ~ 
- . a 


=neee -—- hh =e ee ee Rew ee See eer es tae a we Oe wee EM Ow ew ew ewe eB ee Oe =e ow oe 


APPLICATION FOR COAL-MINING LEASE, 


Phe Undersisied (2.15 es sues et te eins: © 
@ resident of_- pie Si eew eee orcs been ot eee eee Cone diec ees 
Bre eee Ri chew aes ee ak sone oe ee ea ow, 
. Native born or naturalized; if the latter, furnish certificate.) eo | 


citizen of the United States, over. 21 years of age, hereby applies, — 


-under the provisions of the act of October 20, 1914 (88 Stat.)-741), . 


. for a mining lease of the certain leasing blocks, or tracts, of coal — 
lands, to wit: Block _----, embracing + e following specified legal 


subdivisions eae cet es Bo on Se eee e ww belee en oe os ok BOSS eo de eae He.” 


a aggregating .... acres. If I secure said lease, I propose to invest 
 Rotless than _._.......... dollars in active, productive mining opera- 
‘tions conducted upon said lease ; the active -development will begin 


not later than ----.. 22-222 2¢2222 2-2. My ‘experience: in eoal-" 


mining operations is.as follows:.-..0- 2220522 2.2 LL 5 eee enn 


ee ee ee ee ~swee = ws =. ——_ 


| Theither own nor held any interest, either a8 a stockholder or other. 


a“ 
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wise, in any lease vanice ‘ts sae: or in: any. pplication for such a 
lease, save and except the application now made; and L hereby refer - 


UO -aa02 x) ec. = a SS a ee ee eee == eee ee ee oe 


~“senwe ee = es ee ee we ee ee ee ee se om == oo es we ew ew we ee ee 7 ewe ew ee = er -_— 


ae _ as to my Gnencial hoe eg 


If I am awarded a lease, L will supply a satiny b bond as Te- 
‘ quired i in section 9 of the .. ta 3 | 
My ada address 1 DS ig ere EN — a he ae ee 


we ee ee ee eee ee wa ee ee Ee Ee -_—— “<2 2 - eww we = Se eww ew ee ee oe wee we ee 
t 


ene) ee oe | a 7 


Subscribed: ate sworn to before me, @ -:-.-.-.-------2-------- if 
pelts nc Gua ep on this si es eee ere day of 


—e Re eK Re ee ee om we oe --. -—e ee = Cel 


. [sEaL. J 


_ 


_=—o- ao oe ower 7 eee we @ we ew ewe wee ee 


- 


_ COAL-MINING PERMIT, 


| : ‘REGULATIONS GOVERNING THE ISSUANCE OF PERMITS: FOR THE FREE. USE. oF coal 


at all ‘times be owned and he 


IN THE. UNRESERVED PUBLIC. LANDS IN ALASKA, 


Section 10 of the act of October 20, 1914 (Public 216); : ian 


That in order.to provide for. the su 8 supply of of strictly local and domestic needs for fuel 
the Secretary of the Interior may, under such rules an d regulations as he may prescribe 
in advance, issue to any applicant qualified under section three of this act a limited 
~ Jicense or permit granting the right to prospect for, mine, and dispose of coal belonging 
to the United States on specified tracts not to exceed ten acres.to any one person or 
association of persons in any one coal field for 2 period not exceeding ten years, on such 
conditions not inconsistent. with this act as in his opinion will sateguard’ the public - 
interest without payment of royalty for the coal mined or for the land’ occupied: 
Provided, That the acquisition of holding of a lease under the preceding sections of : 
this act. shall be no bar-to the acquisition, holding, or operating under the limited 
license in this section permitted. And the holding of such license shall be no bar to 
the acquisition ‘ or holding of such a lease or interest therein. _ 


_- Owing to there being no settlements or local eerie in or oa an 
ane to the Bering or Matanuska coal fields, and the contemplated — 
leasing offer of coal lands in said ‘fields, these Tegulations and the- 
permits provided for shall not at present apply to coal deposit. in 
| those fields, | 
Qualifications Under the bona of the act, expréssed in section. a 
thereof, only citizens.of the United States above the age of 21 years,. — 
associations of such citizens, corporations, and municipalities organized” 
- under the laws of the United States or. of any State or Territo 
’ thereof, provided. the majority of the stock of such corporations shall .— 
‘4 by citizens of the United States, are 
eligible to receive a- permit to prospect for and mine ». coal from the 


7 _ unreserved public lands.in Alaska. 


Who may mine coal for sale-—All permittees may n mine coal for sale 7 
_ except railroads and common carriers, who by the terms of section 3 


. of the-act are restricted to the acquirement of only such an amoynt. —_ 
of coal-as may be required and used for their own consumption.-- 
| Duration of permits ._~Permits will be granted for two years, begin- a 


“nin = ane date of filing, if filed in person or by attorney, or. date of — 
mal if sent by registered letter, subject to the approval of the 


~ Commissioner of the xeneral Tend Office and upen sppieation. and =~ F 


a te oe Se 
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satisfactory showing as to the necessity therefor, may be extended - 


. 4by the commissioner for a longer perio , Subject to such conditions | 
'. necessary for the protection.of the public mterest.as may be imposed ° 


- 7 saa to or at the time of the extension... Misrepresentation, care- , 
lessness, waste, injury to property, the charge of unreasonable prices _ 


ed ‘coal needed. 


for coal, or material violation of such rules and regulations governing 


operation as shall have been prescribed. in advance of the issuance of r 


-|a permit, will be deemed sufficient cause forrevocation.:- | 
_ Lamitation of area.—The act. limits the. area :to be covered in any 
;one permit to 10 acres. It is not to be inferred from this, however, — 
| that the permits granted thereunder shall necessarily cover that area. | 
'The ground covered by a permit.must be square in form and should 
|be limited to an area reasonably sufficient to.supply the quantity of 
- Scope of permit.—Permits issued under section 10 of the act of. 
October 20, 1914, grant only a license to prospect. for, mine, and 
remove coal free of charge from the unreserved public coal lands in. 
_ Alaska, and do not authorize the mining of any other form of mineral 
| oe nor the cutting or removal of tmber. © | | 
| How to proceed to obtain a permit.—The application should be duly 
executed on form 4—020, and the same should either be transmitted. 
_ by registered mail to, or filed in person with; the register and receiver 
; of the United States land office of the district in which the land is 
situated. Prior to the execution of the application the applicant 
.must have gone upon the land, plainly cinched: the boundaries thereof. 
by substantial: monuments, and posted a notice setting forth his 
Iatention of mining coal therefrom. The application must contain 
‘the statement that these requirements have been.complied with and 


the description of the land as given in the application must correspond 


with the deseryption as marked on the ground.. The permit, if 
: Seta should he recorded. with the local mining district recorder, 
_|if the land is situated within an organized mining district. = sit 
|: When coal may be mined: béfore issuance of a permit.—In, view of 
ithe fact that by reason of long distances and limited means of trans-. 
pe ey applicants may be unable to appear in person at the 
Jnited States land office to file their applications, 1t bia bes deamned | 
advisable to allow such applicants the privilege of miming coal as soon 
as their applications have been duly preciied and sent by registered 
_ mail to the proper United States land office. Should an application 
she rejected, upon receipt of notice thereof all privileges under this’ 
» paragraph terminate and the applicant must cease mining the coal. 
Acton by register—The register will. keep a proper record of all 
. applications received and all actions taken thereon in a book provided . 
_ for that purpose. If there appear no reason why the application 
should not be allowed, the register will issue a permit on the form: 
* provided for that purpose. ould any objection appear either as_ 
to the qualifications of the applicant or applicants, or in the substance _ 
_ orsufficiency of the application, the register may reject the application 
- or suspend it for correction or supplemental showing under the usual ~ 
-Tules of procedure, subject to appeal to the Commissioner of the 
General Land Office. U 


t 
| 


pon the issuance of:a permit the register — 


_ will promptly forward to the Commissioner of the General Land. — 


_ -Offiee, by special letter, the original application and a copy of the 


“{ 
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i Bat _pennit aa transmit. ¢ copies. thereof to the Chief of the rae Field - 
ivision, and to the local representatives of the Waites States Bureau | 

of Mines, for their information. | | } e, ES 
Nore.—These. regulations are intended merely as a teniporany arrangement io 
meet immediate necessities, as authorized by section 10 of the act of October 20, 


1914, and are not to be construed as applying to the leasing of public coal lands | cm 
in Alaska provided in other sections of the act. | . 


J 


7 epee ‘APPLICATION FOR ‘COAL-MINING PERMIT, = 


Lhe ee en of the General Land ‘Ofte, | | 
; Washington, D. G.. oe ee oe. ae 
‘Sm: The undersigned, woes apy oo 


(Post- office sadiess. ‘ 
“ prospect for, mine, and remove coal fron the piloniay: described land: 


Oe re me eee nt ee a ee re, 


mn mmm a ee ee ee ee a ee BE i en See ee einen : 


ence to. some permanent natural landmark if unsurveyed. 1S 
containing approximately ---.-.--..... acres, seed sithin the 


oh ee land district, eer oar miles _____ _ OF eet 
. . (Direction.) a 


Alaska, and i in support of this application make the following repre= 


sentation ¢ as 3 to ‘qualifications to receive a. permit: ips nee REE een 
; . i. (Citizenship of. applicant or 


rs re rm re re re ee ee ee ee a ee eee ee ee 


appa must: here be. arown. If the applicant is a. municipality or -sorpdration, it: minae 


Sm re ere 


a tr ee ere. 


_ (He, they: orit.) 
wide two years : Tast ue applied f for or frecelved a card to mine 
coal under the provisions of section 10 of the act of October 20, 1914, 


in the coal field in which the land described in this application is. | - ae 


3 situated, See ne eames penn > 


mr ne et eens ssen 


and that the coal on pled for is to be ned for the purpose of 
supplying the following demands, for which approximately --.--._- 


tons are required annually : yeh cee een eas 
(Bere itemize fhe: various uses to which the coal is 


o be applied, stating the number of tons necessary for each use. % 

-o is further ee ‘hat the boundaries of 7: Grack decribed” 

_ inthis applicatiom have been plainly marked by substantial monu- 
- ments, and that a proper notice describing the land and showing the _ 


—_ intention of the applicant to. apply for a free permit to mine coal 


P. . therefrom has been posted 1 in @ conspicuous place on the land. - 


te 


| “On consideration that a permit be granted, the applicants hereby “ 
- agree. Ba Be a 
1. To exercise reasonable diligence, precaution, and skill in ‘the 

os ~ Operation. of the mine, with a view to the prevention of-injury to” 


-workmen, waste of- coal, damage to Government property, and~to 


a _ comply substantially with the instructions and the rules and. regula a- 


ae rinted on the back of this application. 


o charge only such prices for coal sold to others. as ‘represent a -. 


“fais return for the labor expended and reasonable earning value to 
which the investment in the enterprise is entitled, without “including 


“ _any charge for the coal itself. . 
3. Not to mine or dispose of, either directly or indirectly; any coal - 
from the area covered by said permit. for-export or ‘any purpose other = 


_ than “strictly Iocal and domestic needs for fuel.” 


4. To leave the Lear in good condition upon the termination of — 


the permit, with all mine props and timbers in the mine intact, and 


with the underground workings free from refuse and in condition for : 


continued mining operations. gee, 2 “Big & oe 
Signature of applicant eh eS 


| The foregoing application was signed WY weena = ee a 


of. ere nee were ae ___.._., the applicant therein, in the presence | 
_of the ae who,-at -..-.-_---_ request and-in -_-.-- | 


(His or their.) (His or their.). 


as witnesses to the execution thereof. 


Dated this ~-_.---- day * Sale Meneses) o i eau ete aay 4 
- Territory of Alaska.. 3 _¢ : e7 We S = 
'-Name i eae -- Residence Ee eee Oe aS 


TNGING We ceekete eee, 71a Residence Sih eae sere = 


‘REGULATIONS CON STRUED. 


1 paragraph 1 of the ze malenons governing free-coal - mining 


permits. under section 10 of the act. of October 20, 1914 (38 Stat., 
Ray, approved December 20, 1914, and now appearing at page 29 


of the general regulations approved May. 18, 1916, affecting coal i 


lands in Alaska, the following statement occurs: 


Owing to there being no settlements or local jadastries in or sajaecat to fee 
Bering or Matanuska Coal fields, and the contemplated leasing offer of coal =~ 
| lands in said fields, these regulations © and the permits provided TOE shall not 

A at present apply to coal deposits in those fields. e . 
- In view of the fact that coal lands for leasing in Matanuska ‘and — 
‘Bering River fields have -been surveyed into leasing blocks or tracts, 
I am of the opinion that hereafter the restriction in the regulations _ 
should be construed: as applying only to those lands included i in such, | 


jee blocks or tracts. | 
; “THE NENANA FIELD, ae 


aa ; 


A. -soraelels topographic and ab ivicional township survey. has 
enana field, anda folio containing photolitho- | 

7 graphic copies of the approved ‘township plats, of such surveys may . 

be procured.'on application to the Superintendent. of Pecimcnts) 


been made of the 


Wane D.-C., for: ee 
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_ presence and in the presence of éach other, have subscribed ournames - ~ 


q 


4, : 
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| aye view of the fact cist it was , impossible for any vicné of practica- . a 
ae ‘ile transportation facilities to reach this field. during the season of © 


- 1915, the field has not been examined by the expert mining engineers 


and. geologists of the Interior Department with the view to dividing 


i _it into leasing blocks. This work will be done during the summer of. 
~ .1916, whereupon,. as promptly as possible, opportunity. will be given . 


-for leasing in the Nenana.field in accordance with the pee Ghee’ 


7 herein ‘provided. In the meantime temporary free coal-mining per- 
-. mits will be allowed under section 10 of the leasing act, operations — 
~. under such permits to be subject, however, to future. leases, as;it is 


not deemed advisable to allow operatioris under such permits to in- 


”-*. terferé with the larger and more permanent operations contemplated 


under lease. 


- perenne ee 1916.- - 


The Gorerincnt ued from. Seward to ¥F airbanks: will. pass 


" through the Nenana coal field. Fr om. the fields to F airbanks 1 is 110 _ 


miles. . 
| Respectfully, Otel eo ae 
: | Cray Tartan, | 
222% se Commissioner, 
| ‘Franxuin K. aie Secretary. 
| _OSMUND Mw. JORSTAD, 
_ Decided July 19, 1918. 


SALE or Free-Krtrep ‘Toxin ——Proomens oF Sane, 
The act:of March 4, 1918, authorizing the Seeretary of. thé Trterior to sell 
any timber’ on public lands which. has been killed or ‘permanently dam- 
aged by forest fires, makes no provision for payment of the proceeds. of 
’ such sales to persons who SUPE InCnUy make anes of lands trom which : 
the timber has been so sold. . 


- Jonas, First oe Secretary :. 


Osmund M. Jorstad appealed — ine ‘gecdion of Maes 2, 1916, 


danas’ payment of proceeds of sale of dead and burned imber™ . 
on the land -be subsequently entered and described as N. 4 NW. 4, 
SE.ENW. i, NE. i SW. 4, Sec. 29, T. 17 S., R.29-E., T. M, Gaines- 
ville, Florida, on the ground that the Government had sald the 


Hmber under act of March 4, 1913 (37 Stat. p AOTO Ye par ‘to date... 7 


- of his entry. | 


_ August ol, 1915, the Deparenent sold the ee | and dead. timber. 


> con above Hiesribed land under act of March.4, 1913, ‘supra, to the. 


- Hodges Lumber Company, of, Americus, Georgia. October 9, 1915, 
‘more than a month after such sale, J peed made homestead entry 


for said land. February 13, 1916, TJorstad applied. to the Commis. a 


sionér of the General: ‘Land: “Office cee said act of March 4, 1913, 


: ‘for Payment ¢ of the eee of such timber sale to him, which the . 
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Cae aes ‘denied. The act of March 4 1913, orouiles oe 7 


the Secretary of the Interior shall sell. to the highest bidder at — 

public auction or through séaled bids, all the timber on any lands 
of the United States outside the national forests, that may have 
_ been. killed or permanently damaged -by forest fires prior to date — 


of, that act. The timber was sold under this act, before J orstad’s 
entry. | 7 = 


There i is no eouiaind | in hs. abate for payment of the proceeds | 
of timber sales to one who subsequently enters the land. By the: 
; sale the timber is severed from the land and a subsequent entry- 


man gets no claim to anything but land itself on removal of 


‘the timber. . a 
The- decision i 18 afirmed. 


CEDED PORTION OF WIND RIVER RESERVATION—ACT oF JULY a 


| 3, 1916. 


. Crouian. 
[No. 489.) - 


-Duparruent OF THE yrerror, Pas) 

2 a # Generat Lanp Office, 

| Washington, D. G. fed 21, , 1916. 

a RecisTer AND Recervur, 
U nated, States. Lond. Office, sre Wyomin ge 

Sirs The act of July 8, 1916 (Public, No. 135), eoriese 


. That. any person, who, -prior to -the ‘passage of this act, made homestead. 


entry on the ceded. portion: of Wind River Reservation, in Wyoming, who has 
not abandoned the same, whose entry is still existent and of record, and who 
has been unable to secure water for the irrigation of the land covered by his 


entry, may secure title to the same upon the submission of satisfactory, proof 
- that he has established and naintained actual bona fidé residence upon. his land: 


for a period of not less than eight months, and upon, payment of all sums re- 
maining due on said land, as provided for by the act of March 38, 1905. a 


Its provisions are identical with those of the aat of April OT; 1912 


_ (87 Stat., 91), and extend its benefits to persons whose entries were — 
~ made after December 16, 1911, but -prior to July'3, 1916. In proof ° 
under this act, submitted after the usual publication and- posting of 


notice, there need not be evidence as to cultivation of the land, but 


‘the entryman must show residence thereon amounting to at iene _ 
| eight months and that. he has been unable to secure water for j irri- 3 


gation thereof; these facts being shown, he is entitled 1 to make Pays 


- ment: for the land. as in.case of commutation, — 


You will consider proofs under this act and accept" them if sities | 


: factory, i issuing final certificates on payment of the money. On the © , 
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Sis Ne of aa pace deate you will note: . ‘ Commuted Homestead —Act tatals 


- of Sily 3, 1162 Pe se a gt re 
. ee respectfully, CS ge OE a ee, ke 
.. Chay Tatuman, 
ee ee ees ee eee ee Commissioner. 
* Approved: 1 ee ee ee ee | ARE Be 
_ ANDRINUS A. Jonzs, SoG a = 
. First Assistant Seoretary. 


ROUMAGOUX ae ERICKSON, | 
- Decided July 22; 1916, . : 


AGREEMENT TO Acquire Tiree FOR ANOTHER. 3 | | 
An agreement made before entry to acquire title andes the’ venmineral public * 
land laws with a view to conveyance of such title ¢ to another when secured. ; 
| is fraudulent. | i 7 2 
- Soiprers’ Apprriowat—OccuPrED LAND.» | | 
: Land occupied by one qualified to acquire title fienito. under the public 
land laws is not subject to soldiers’ additional entry. . a 
-OccuUPANCY. OF PUBLIC LAND. x : 
The mere occupancy of public land, | without right indice any ‘statute to ac- 
“quire title: thereto, does not exclude it from appropriation by another under 
the public land laws. . a 


on First eens Secretary: 2 | ej 
Robert ‘Erickson appealed ce decision of eee 19, 1916, _ 
-. rejecting his application as assignee of a soldiers’ addiGonal ‘right : 
to make entry for lot 6,.Sec. 15, and lot 4, Sec. 14, T. 15 S., R. 45 E., 
Vale, Oregon, land district, atid allowing Arthur I. Roumagoux' s 
? desert land application: for the same tracts. 7 
_ The tract is a recently surveyed island in the Snake River: See: - 
tember 22, 1914, plat of survey was filed.in the local office. Septem- 


ber 15, 1914, Rournenoux filed desert land application alleging settle- : | ; - 


ment. Anil 1, 1918, residence ever since and valuable improvements. 
- September 29, 1914, Erickson applied to enter as assignee of soldiers’. 
additional rights. Hearne. was ordered. by the local office and held: 

October 20, 1914. July 30, 1915, the local office found for Erickson, 
pecommnendine dismissal of Roumagoux’ s application and allowance 
| of Krickson’s entry. The Commissioner reversed that action. 


The facts are in narrow compass and not disputed: In 1918, one a 


J. ¥F. Hancock held possession of the island, and 'deeded it to Bick: : 
son, and by the same deed. conveyed: to Erickson deeded riparian ; 
lands on the Oregon side. March 17, 1914, a contract was made be- | 
tween Erickson of the first part, and George KE. Mercer and Louise 
- Roumagoux, wife of the present applicant. ‘This contract ; in - Sub; 


orm 
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stance provided that Erickson could convey with warranty to Mer- : 
eer and Louise Roumagoux, deeded lands described as S. 4 1 OE. 4, 
“lots 8, 4, 5, Sec. 15, lot 1, Sec. 14, NW. 4 NW. 4, Sec. 23,- T. 155, 
_R. 45 E, W. M., and ae he conveyed to therm “Huffman’s Island, 
- all qalced: at $5, 000. The contract provided that Erickson was to 
~~ retain legal title until he perfected desert land entry for Huffman. | 


Isl and, and furnished an abstract of his title. It was well understood. 


at the time that Erickson ee no title to Huffman Island, which was. 

_ thén unsurveyed. _ ge ; 
In. consideration. of the aber Peres Mercer and Louise aes 
Roumagoux by bill of sale conveyed to Erickson six ‘work horses, - , 


cee double sets of harness, seven wagons, one 6- horsepower gasoline 


“saw outfit,” and a lease on certain lands where the “saw outfit”. 
was located. This property was valued in the transaction at $3, 000, 
and the grantors agreed to execute.a mortgage on the lands Eriekgon 
conveyed to them to secure a note of $2,000 with 8% interest, pay- 


. able on or before five years from date, and attorney fees in case of — 
-? foreclosure. They assumed. all taxes on the real estate for the.year 
- 1913, and subsequent thereto. The contract also provided that while 


possession was to be given mutually of the-property so conveyed, the. 


~ grantees Mercer. and Louise ae Ss were te be Be erOed as 


tenants of Erickson. 


There are numerous assignments of error ‘and they all amount in - 


substance to a failure. of the Commissioner of the General Land 


- Office to recognize this contract: ‘and require its performance ‘by © 
-Roumagoux, and to that end, in failing to accept Erickson’s appli- 


cation for soldiers’ additional onieye: and to reject Roumagoux’ S 


desert land application. 


In view of the Department the Gotnntleiones committed no error. | 
An: agreement. made. before entry to acquire title under the public | 


_ land-laws with view to conveyance of such title when secured to. an-_ 


other person is essentially fraudulent. The act-of August 30; 1890 


3 (26 Stat., 371; 391), forbids the acquisition of title under any non- . 
 yoineral land ae in a greater area than 320 acres. Ifa contract of | 


= fraudulent and invalid. — 


. _- . this kind is enforceable, or is recognized j in the land department; en- 
-. forcement of this law Saal be practically impossible. It was held | 
in Herbert C, Oakley (34 L. ‘D., 388, 386), that— o 


The result. ‘of the recognition of cam a right in the claimant is s clearly mani-. 


fest and the effect thereof might easily operate to nullify that provision of the. - 


act which ‘declares. that “no person or association of persons shall hold, by 
assignment or otherwise, prior to the issuance of patent, more than three hun- 


dred and twenty acres of such-arid or desert lands.” 


This kad reference to the act of March 3, 1891 (26 Stat. 1095), 


if and the two acts are similar and for a eee purpose. The de- _ ae 
cision last: cited makes a: contract of the kind that 1s admitted here 


7 
™s 2 25 


aad pooupied: by samt: is pnor subject a soldiers? additional 7 


- entry. T. H. Bartlett (82 L. D, 374). 
It. appears, moreover, that: since Erickson made this ne ie 


has: become disqualified to make a desert land entry by taking the . 
assignment: of-another entry, thus exhausting his right. He has no — 
right of desert land entry, and when he disqualified himself to make » 
it the land became at.once a part of the public domain subject to ap- — 
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_ propriation by any other person and he was incapable of completing. 


-his contract. One can not by a mere occupancy of public lands with- 
out right under any statute to acquire title thereto exclude yeas 


- from such appropriation. Wheeler «. cee (281 L.D. ies) : aaa 
. Armann (41 L. D., 480). _ : 
| The decision is — 


oe 


"-RECLAMATION—-EXTENSION OF PAYMENTS—ACT J ULY 26, 1916. e 


2 


_ Insrrvcrions. 


_Derarraent OF THE or 
at Washington, July 26, 1916. 


1. On oe 26, 1916, the President ices an act (Public, No, 


167], as Pellowe a: 


AN ACT To amend section fourteen of the. reclamation extension act approved August oie 


thirteenth; nineteen hundred ‘and fourteen. | 


Be it ‘enacted by the Senate and House of Reircasnta oes of ihe United 
States of: America im Congress assembled, That section fourteen of an act. 


entitled “An: act extending the’ period of payment under reclamation projects, 
and for other purposes,’ o ‘approved August thirteenth, . nineteen | ‘hundred — and 
” fourteen, be amended SO as to read as follows: 


o. ae Src. 14. That any person. whose land or: entry has heretofore become: Sepak 
to the reclamation law, who desires to secure the benefits of the extension of. 
the period of payments. provided by this act, shall,. within six months after: 


the issuance of the first public notice hereunder affecting his land or entry, 


‘notify. the Secretary of the. Interior, in the manner to be prescribed by said 
Secretary of his acceptance | of all the terms and conditions of this act, and 
_ thereafter ‘his lands. or entry shall be subject to all of the pr ovisions. of this. - 


‘act: Pr ovided, That upon sufficient. showing the. Secretary. of the. Interior: may, 


‘in his discretion, perrhit: notice of acceptance. of all the terms and conditions . ~ 


of this act to be filed at any. time. after the time. limit, hereinbefore fixed. for 


“filing such acceptance shall have expired, conditioned, however, that. where the. 
applicant for such acceptance is in arrears” on. construction charges, he shall 
at the time of acceptance pay such installments of the construction charge as | 


he would have been required to pay had he accepted this. act within: the time 
limit hereinabove- fixed, plus the penalties. that would have accrued had he SO 
accepted, and. such. applicant shall thereafter be. upon the same- status that he 


“would have been had he accepted the provisions of this act. within the time — 


limit hereinabove fixed, and thereafter the lands or entry of any such. persons 


so filing such notice of t acceptance shall be ene to. all the provisions ‘of, this so : 
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9. This deen tent of the extension act , provides a means whereby 3 
all who have failed or may hereafter fail to file an acceptance. of the 

“3 extension act within the six-month period may, upon proper show- | 
_.ing, do so after expiration of that period. and. | thus get the oo. - 


of the extension of payments.’ | 
8, Such persons must file with the ee manager re appli- - 
' cations to accept, accompanied by executed acceptance of the ex- — 


tension act and a. showing as to the reasons why they failed to accept 
within the six-month period after issuance of the first public notice 


| - wnder the extension act affecting their lands. The application must. 7 < 


re et be accompanied by the payments of charges required by the 


| These charges will be carried in the reclamation deposit ac- 

on until the application is acted upon and the executed accept- . 
ance is approved or rejected, and if approved will be covered into the 
reclamation fund and proper credit. allowed to the pereon filing, and . 
of rejected will be returned. 

4. Upon receipt of such application, éxactited aceenene and: 
showing accompanied by the necessary payments, the project man- _ 
ager will immediately submit the matter with his report to the Wash- — 
ington office, where the application will be considered and the exe- 
cuted acceptance approved or rejected. The project manager and 
chief of construction will be immediately notified. | : 

5. The act provides that where the applicant is in arrears on con- 
struction charges he shall pay such: installments of the construction _ 

charges as he would have been required to pay had he accepted the 


act within the six-month period, plus. the penalties that. would‘have |. ~ 


accrued had he so accepted, and: such applicant.shall be upon the same ~ 
status that he would ke been had he accepted “within the S1X- 
| month period. , 
6. Where the sigalichnt & is in arrears ‘for any installments of the con- 

; Pain charge, he must accompany his application with such pay- 

ments as not to leave unpaid any installment of. the construction 
charge or penalty thereon, such installments and penalties to be-cal- 
‘culated on the basis that they would have been had he accepted the 


extension act within the. six-month period. _ For example, if an 
acceptance is now permitted ; in the case of a project where. the statu- | 


tory period of acceptance expired March 24, 1915, as in the case of : 


_ most projects, there will be accrued against the applicant's land the - 


installments of the construction charge computed under. the terms : 
of section 2 of the extension act which would have been due on~ 
‘December 1 of each year preceding the acceptance, beginning with the 


ae year 1914, as well as any. supplemental construction charges. which 


2 have Bescme effective, allowing: credit for any payment made on, . 
account thereof. | | 7 


: a ie oy DECISIONS RELATING TO THE PUBLIC LANDS. ee 3819 | 


ng If the applicant has ee sobeernciions charges under the ne a 


c | plan due on or after December 1, 1914, he will receive credit against. . 


_ the charges accrued under the axtention act and will be required to 
pay at the time of filing acceptance under this act only those charges 
_. which are not balanced by such credits, together with the penalties a 
for nonpayment provided for in the.extension act.. In other words, 


- he is required by. law to make such payments at the time of filing 
application as not to leave unpaid any installment of the construc- 
‘tion charge or any penalty thereon. Any surplus of: credit will be - 


_ applied to operation and maintenance charges due and unpaid, and | 7 


if there be any balance it shall be treated as an advance payment. : 
8. The project manager will reject any application for permission 


_ to accept which is not accompanied by full payment of the construc- 


tion charge as herein provided, : and inform the applicant that he 


. may file with the project manager an appeal in writing within 30. days _ 
after notice of such decision, such appeal to be addressed to the alte! 


Director of the Reclamation Service. 
9. The obligation to pay: operation and ‘maintenance - Charaee for 


the years preceding the application for acceptarice under this. act 2 
remains unchanged, but any acceptance allowed will place ‘the ap- 
~ plicant in the same position as if he had accepted within the time ° 


> limited. He would therefore be permitted to take advantage of the : : 


_ public notice of March. 16, 1916, and add to his unpaid construction 
_ charge any unpaid operation and maintenance charge which accrued _ 


- and accumulated on or prior to December 1, 1914. Operation . and 


~~ maintenance” charges. which have accrued since December 1, 1914, * 


~ will'be treated in accordance with the’ public notices applicable. 
_ 10. Upon approval of the application the applicant will be in the © 


Ps enn. status as if he had: accepted within the six-month period. The . 


20-year period of extended payments: will not date from the date of 


_ the approval of the application but from the date which would have. 
been applicable had he accepted within the six- month period ; ‘that 2 
is, all those whose applications under the amended act are approved 
- will be in the same class as those who accepted. within the six-month’ — 


ae period; both as to time of extended payment and installments. : 


. aecrued, as well as any supplemental construction charges which have 


become effective. —_ 
: a W. A - Bean, aaaks Direotor. 
"Approved J ri 2, 1916: 7 
- Anprigvus A. J ONES, oe 
Firat Assistant Seoretary, 


” 


=~ 
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AVE OF ABSENCE TO HOMESTEAD SETTLERS on UNSURVEYED 


_LANDS—ACT OF JULY 3, 1916, 

: - : _ oe = Crconan. 
 : ce - . ee Be 
. Daranracmy OF THE Twerentor, 


‘GENERAL Lanp- On. - 
Washington, dD, @. eee a7, 1916. 


"5 ‘Rucisrers AND “Recurvers, a * -_ eae on * ou 


_.. United States Land Offices. . | 
* Sane The ¢ act of aay 3, 1916 are No. 188), provides as fol- 
lows: : . le es 
es “That. any qualified person who. has henetetore: or shail hereatter i in ane: faith 


make settlement upon . and ' improve unsurveyed, unreserved, unappropriated | 
public lands of the United States with intention, upon survey,. of entering same 


under the homestead laws shall be entitled to a leave of absence in. one or two © 


periods not exceeding in the aggregate’ five months in each year after establish- 
ment of residence: Provided, That-he shall-have plainly marked on the ground 


the exterior boundaries of the lands claimed and have. filed in the- local: land . 
office notice of the approximate location ‘of the lands settled upon and ‘claimed, 
of the period of intended absence, and that he shall upon the termination of the - 
absence and his return to the land file notice thereof in the local land. office. 


2. You will give the current serial numbers to notices filed under 
this act, and make due record of them on your serial number regis- 
ters, plainly noting at the top of the page that no entry has been made. 
You will not make any note of such papers_on your. tract books, even 
though the description of the land be given therein by section, town- 


~ ship, range, and. legal subdivisions. The notices, both of leaving 


and of returning to the land, willbe forwarded with your monthly 


: returns. When a township plat of survey is filed in your office, you. 


will be careful to assign-to‘applications for entry of lands therein — 
the same serial numbers which have been already given the notices 
= absences under: this act. 3 gh obi 

8. A settler upon ‘unsurveyed, unreserved, aad fisvptopented pul. a 
tie land is entitled to one or two Jeaves of absence during each resi- 
dence year, aggregating not more than five months in each year, after 
establishing of residence, in the same manner and upon the same 
conditions as persons having entries of record: If he has returned 
after an absence of less than five months and filed notice of his return, 


}. 


he may, without any intervening residence, again absent himself— - 


pursuant to new notice—for the remaining part of five months — 


within the residence year. However, two absences in different resi- é 


dence years, reckoned from the date when. residence was established, 
_Inust be peparaied by substantial periods if = eee make uP 
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more alan five imontia: The notices — follow the forms. appended = 
to these instructions. 


4. The act does not authorize the filing of a, sabties of a settlement S 


~ claim except as included in a notice of absence from the land; unless 7 
the paper tendered shows the > beginning or pending of. an absence, | 
you will decline to receive it. = | 
| very respectfully, | “Chay TALLMAN, | 
| | / See. Commissioner. 


ot eine 
 .Awprteus A. J ONES, 
| First Assistant Secretary. 


| NOTICE OF BEGINNING OF ABSENCE FROM SETTLEMENT CLAIM (ACT OF 
JULY 3, 1916—-PUBLIC, ‘NO. 186). | 


| REGISTER AND RECEIVER, 
| United: States Land Office 


Sine ieee OF oa. , have in good faith made settlement upon and im- 
_ proved a tract of unsurveyed, unreserved,. unappropriated public land of the 
. United States supposed to contain about ~__—_.. ‘acres, with the intention of 
entering same under the homestead laws after it shall have been surveyed, and 
I have plainly marked on the ground’ the’ exterior boundaries of the land 
claimed by me. -Its approximate location. is as ROU WS a 7 

‘Having lived on the land since a date not later than the _____.. day of Rescue, . 
in the year .___, I count my residence-years as beginning on that calendar day. 

I hereby give notice that I intend to be absent from. said land for a period 
not exceeding five months, beginning | arene 19__. Upon my'return to the land 
I will notify you to that effect. | » #8 & 7 


“(Signature of settler. ) 


NOTICE OF TERMINATION OF ABSENCE (REQUIRED BY ACT OF JULY r 853 1916, 
"PUBLIC, NO. 136).° | 


7 Rucistan AND RECEIVER, — me nn 4 
: eed paises Lond optee.. 


‘Ses: I, ---.--, of _----_, am the same person who filed notice of intention. 
“to absent myself from my settlement claim for an bare tract of and. de- . 
scribed approximately as. follows__-- Fern Pe PS I eS ed cee I a ee | 

I hereby give notice that I returned to the-land above described on aS, 
19... My absence began on. ._--.., 19_.. zs ini 


i eunBaeee-——— ete ee tee eet 


a a ae “(Signature of settler.) 
. 48187°—vor 45—16——21 


. wl 
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7 IN DIAN OCCUPANTS OF RAILROAD LANDS—ACTS MARCH 4, 1913, 
| | AND APRIL i, 1916, 


CIRCULAR, ee 
[No. 510.] 
DEPARTMENT OF THE INTERIOR, 
_ Gewerat Lanp Office, 
7 Neen Ded. » October 11, 1916, 
Races: AND RECEIVERS, we 88 


United States Land Offices in Arizona, Caiporiia: 
and New Mexico. 


x naian: ecapant of railroad lands who are entitled to the bene- _ 


| fits of the act of March 4, 1913 (37 Stat., 1007), as extended by the 


act of. April 11, 1916 (Public, No. 45), should file in the proper local — : 


land offices their. applications for allotment in the usual manner. 
Each application must be accompanied by a showing to the effect 
that the Indian claiming the benefits of the act has occupied the 
land involved for the required period of five years or more. Said 


showing may consist of the affidavit of the applicant setting forth | 


when the occupancy began, how long it continued, just what it con- 
sisted of, and such other pertinent facts as will enable the Depart- 
ment to determine the nature and extent of the alleged. occupancy. 
_ This affidavit must be corroborated by at least two witnesses familiar 
with the facts. When such applications and showings are filed in the 
proper local offices, the registers and receivers will transmit them to 
this: office, observing the instructions contained in circular No. 403 
of April 24, 1915. | 7 
2. When an application. and the accompanying showing reaches 
this office they will be examined, and if on their face they show that 


the Indian is qualified to make an allotment under existing law and 

has occupied the land applied for in accordance with the require- 

~ ments of the said act, the railroad company will be requested to re- 

linquish or reconvey the land. The company’s deeds of reconveyance , - 
should not be recorded before they have been accepted by the Depart- 


ment. After the deeds have been accepted by the Department they 
will be returned to the company to be properly recorded in the 
counties in which the lands involved are situated. If the company 


relinquishes or reconveys the land the relinquishment or reconveyance = 
will be held without action in this office until the company files its” 
application to select other land in lieu of the land relinquished or ~ 
reconveyed by it. If the lieu selection when made appears regular ~ 


‘on its face, the Field Service will then be requested to make an 


investigation in the field with,a view of ascertaining whether the _ 
ace has se ne land - applied for by him for the required... | 


al 
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period and i is cies ‘qualified to make an maleaacae of the ia me 


and also whether the land applied for by the railroad company is of 
the character contemplated by the said act and ea the two tracts are 


of equal value. 
38. The report of tiie field se when sities will be saasistea by 


| this office and suitable recommendations made to the Secretary. iF 


Should the Department. decline to accept the relinquishment or re-_ 
conveyance of the company, the Indian’s allotment application and 
the company’s application for lieu selection will be rejected in the 
usual manner, but if the Department accepts the relinquishment or 


_ reconveyance of the railroad company, proper notations thereof will — 


be made upon the records of this and the local office-after all formal- 
ities in such cases have been complied with, and thereafter the allot-. 
ment application of the Indian and the company’s application to 
select will receive consideration by this office with a view of their 
_ allowance and the issuance of patents if one regular and suihicient. 

ee respectfully, 2 2e 
| C.M. Bruce, 

Acting Commissioner. 
Approved October 11,. 1916: | : | 
ALEXANDER T. Vocnr ane | 
First Assistant Seton. a. 


JOHN ARD. 
dew. 7 OS Decided August 5, 1916. 


7 Wiican EOUS Enriy—CrERIcar ERRor. 
Where by reason of a clerical error in the application a homestead. nee was 
allowed for land not intended to be taken, and-an application to amend 
_ the entry to embrace the land desired was rejected because of the fact that 
- it was then embr aced in another entry, the entryman, upon. relinquishment | 
of the erroneous entry, is entitled to repayment of the fees and commissions. 
paid by him in connection with said uy. ; 


2 Jonzs, First Assistant Secretary: : | 

John Ard has appealed from the diesicion of. May 12,. 1916, ee : 

| ing repayment of se paid on his homestead entry for the NW. 
1 Sec. 32, and NE. 4, Sec. 31, T. 27 N., R. 50 W., Lamar, Color ado, 7 

dead district, which was eanceled on hig relinquishment. 


~ Ard found that he had entered land six’ miles aia from, and __ r 


entirely inferior to, that which he had selected. It is not chown 
whether this was through a, clerical error in the local office orthrough 
a blunder-of Ard himself. He applied to amend, but the land desired. - 
was then covered by another entry. . When that entry was held intact 
and his application to amend was re] jected, he applied for Tepaymen? 
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of Fees int commissions, filing ‘ the same time a eolinuiainvant of © 


_ the erroneous: entry a as an essential incident to the appienion for 
| repayment. — | 


It thus appearing that the land originally iafenaed to be Siete | 


by Ard, and applied for by him in his effort to amend, was not 
subject to appropriation, and his application was for that reason 
rejected, it follows that he is entitled to relief under the provisions 


of the act of March 26, 1908 (35 Stat., 48). A clerical error or mis-. | 


take in the original application can not be determinative of his 
rights under a remedial statute. Department decisions in the Gallas 
and Green cases (41 L. D., 63 and 65), cited by the I OTRELSSIONOE, 
will not be followed in ee of this kind. 
_ The decision is accordingly reversed. _ 


INSTRUCTIONS. 
August 16, 1916. 
ENLARGED. HoMESTEAD—EINTRY UNDER ‘SECTION | 6—Murirary SERVICE, 


' Credit for military service may be allowed, under. section 2805, R. 8., on 
entries under section 6 of the enlarged homestead acts of February 19, 


1909, and June 17, 1910, upon compliance with the provision of said sec- .- 


tion requiring residence, cultivation, a improvement for the period of | 


at least one year. 


 JonEs, First Assistant Secretary: 
_ Section 6 of the act of February 19, 1909 (35 Stat. , 639), and sec- 
tion 6 of the act of June 17, 1910 (36 Stat., 531), aake lands of a 


certain class, character, and situation sabiact to entry under the . 
| homestead law. subj ect to preseribed cultivation, = without the . 


necessity of residence.” 


Section 2305, United States paves Statutes, ere that the . 


- time which the homestead settler has served in the Army, Navy, or 
Marine Corps during certain wars may.be deducted from the time 
required to perfect title, but provides that— _ 7 
no patent shall issue to any homestead settler who. has not . resided upon, im- 


proved, and cultivated his homestead for a period of at least one year after 
he shall have comnienced his improvements. 


December 24, 1915 [44 L. D., 504], the Department ee a 


circular submitied by your office, reading as follows: 


The provisions of section 2305, R. S., are applicable to entries under section 


6 of the enlarged hormestead acts. - 
It appears that the rights and requirements nudes the statutes and 


regulations cited are not clearly understood, and in order that any 
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ritgunilerstanain® may. be obviated, said. circular of December 24, 
1915, is hereby amended to read as follows: 


The ‘provisions. of section 2305, ‘Revised Statutes, are applicable to entries. 
under section 6 of the enlarged homestead acts. Entrymen who comply with 
the requirements of said acts by. cultivating the required area for the full — 
period prescribed therein are not. required to perform any residence upon the 
lands. . Entrymen of lands designated under said section 6 who desire to in- | 
voke the benefits of section 2305, Revised Statutes, and secure credit for the — 
time -of service in the Army, Navy, or Marine Corps during the war, in lieu 
of residence, cultivation, and improvement, must be required to comply with the 
requirements of said section; namely, that they must show residence upon, and 
improvement and cultivation of, the homestead for a period of at least one © 
_year. In such case, cultivation of not less than one-sixteenth of the Spats area. 
of the enuty:: for said period of one year must be shown, 


_ LYMAN D. SWICK. 
Decided August 18, 1916. 


“ENLARGED HomnsTEAD—ADDITIONAL ENrey—Acr MARcH 3 1915. 
‘It is not necessary that one who has. submitted final proof and received ‘pat 


ent on his original entry shall have remained in continuous ownership of 2 


the land in order to entitle him to an additional entry under section 3 of 
the enlarged homestead act as amended March 3, 1915, provided he owns 

- and occupies the same at the time of. making application for. the additional 
entry. a rn — oe. 2 


Jonxs, First Assistant Secretary: 

Lyman D. Swick has appealed from the or of December 1%, 
1915, rejecting his additional homestead application for the NE. 4 
SW. 4, E. 4 NW. 4, SW. 4 NE. 3, Sec. 22, T. 10 8, R. 20 E. pe M,, 
La @aaas. Oregon, land ditace: | 

The applicant having acquired title to his original homestead of 

160 acres, sold or transferred it, and after seven years he reacquired : 
title to the same land, which is owned and occupied at the date of 
this application andes amended Sec. 3 of the enlarged homestead _ 

daw. ‘The Commissioner holds that the language of the law, which — 

‘permits an entryman who has. submitted final proof to ee an 
additional entry, provided he still owns and occupies the land of 
his original entry, implies continuous ownership under the patent. — 
It is believed that this is an unnecessarily technical construction o 
a statute of benevolent intendment. | © «a 

| ae st * - # a ee 
- The ‘decision is accordingly reversed. 
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POWER PERMITS—HYDROMETRIC DATA—INSPECTION, 
. a Insreucrions. 


DEPARTMENT OF THE INTERIOR, _ 
. Washington, oe 2h, 1916. 
‘The Dimnoror, , 
Geological Survey. | | 
_” Dear Sir: In pursuance of the acts a epee 15, 1901 (31 
Stat., 790), and March 4, 1911 (36 Stat., 1253, 1254), and the regu- 
lations thereunder, you i hereby authorised cad instructed : : 
1. In connection with each permit that provides for collecting 
hydrometric data, to arrange with the permittee for installing, 
- maintaining, and operating suitable meters, measuring weirs, gages, 
or other devices for determining the flow of the stream or streams 
from which the water is to be diverted, the. amount of water used in 
- the operation of the project works, and the amounts. of water stored 
and released from storage. The hydrometric operations should be 


_ of such nature that the “nominal stream flow,” the “project storage 


flow,” and the degree of utilization of the awalaule stream flow may © 
be aeoenaine. with such accuracy as would be required under. the 
conditions of the power project by the prevailing standards of | 
hydrometric work of the Geological Survey. The entire. expense © 
with respect to the gaging stations so arranged.for (except salaries of 
employees in the classified civil-service of the United States) will 


be borne by the permittee and the operations at such stations should. __ 


be so conducted by, or under the direction and supervision of, en- 


 gineers of the Geological Survey as to yield thoroughly satisfactory | 


records. In general, the records should be collected, transmitted, 
computed, and published as. are other hydrometric: records of the 
Survey. : 
2. To have inspection ‘made within a aeons tins are the 
dates set for beginning and completion of work to determine whether 


~ ecompliance with the terms of the permit or grant has been made. — 
Report. of the conditions found on-inspection with recommendation’ 


- for action should be made to me through the General Land Office. 
3. To prepare suitable report forms and to call on each final | per- 


mittee and each grantee for annual report on such matters-and in - 


such detail (a) that a satisfactory determination can be made as to 
whetlier the terms of the permit are being complied with, whether 
the power business is being ‘conducted. in the public interest, and 


+ whether stockholders and. bondholders are being properly served; 


and (b) that an adequate basis for revision of power capacities or 
of compensation to the Government will be obtained. Such report 
should be accompanied by a complete schedule of rates and copy of 
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| each a finds to a public utility commission and to the iesena de | 
ers, and may properly contain information with respect to outstand-— 
ing stocks and bonds and issues thereof during the year; names of _ 
officers, directors, and. principal stockholders: amount of energy — 
' generated, transmitted, and delivered’; load factors and load curves _ 
of power project and power system; available head; distance of — 
transmission ; stream flow and flow utilized ; cost. of energy and serv- 
ice; rates to consumers and customers; receipts from sale of energy ; | 
| and any other matters requisite to a complete understanding of the 
_ operations of the permittee or grantee. under the permit or gr ant. 
It is not desired that the making of these reports should be unneces- _ 
- sarily burdensome to the permittee or grantee, and endeavor should | 
be made to call only for information that will be useful. So far as. 
_ possible these reports should be made as of December 31. a 

Annual inspection of each power project should be made by an en-. 
gineer of the Survey, and on or before December 1 of each year you 
will make report to me with respect to operations under power per- _ 
mits and grants; as. disclosed by reports or poe and as 
and inspectors. 

4. 'To obtain from. Berthittess and: grantees datstled Pearce? of- 
their methods of accounting, and to cooperate with them and with 
the several, public utility commissions and electric lighting, power, 
and railway associations with a view to. encouraging the establish- 
ment of a uniform system of accounting. 0s wack 
_ §. To make such special inspection of sites under pevine arid - call 
on permittees for such special ee as circumstances may . warrant. 

_ Yours very traly, | . 
: | iF eer K, Lane. et 


| SOUTHERN PACIFIC R. R. CO. 


"Decided acuene 31, (1916. 


RAILROAD GnanT—Mrverat eos : 3 
‘Land ‘upon which there is no present indication of mineral: nor any geologi- 
~ eal evidence that. would warrant a mineral finding, should not be held min-- | | 
- eral in character within the meaning of the excepting clause in the grant to 

~ the Southern Pacific Railroad Company merely on the premise that future : 
- prospecting a disclose evidences of nena ? | 


a Sweeney, Assistant Seoretary: 


This is an. appeal by the Southern Pacific Rasisond: Canny, from 3 


-a decision of the Commissioner of the General Land Office dated 


May 16, 1916, holding for cancellation its list No. 26. (serial No. - 
01222) ind: list No. 27 (serial No. 01223), as to certain lands i in the © 
Independence, California, land district, hereinafter described. 
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‘Aa serke proceedings -were directed by the Commissioner of tie 


Gensial Land Office upon the reports of field officers charging that ; 


the land ‘is mineral in character as to the porous described tracts: 
List No. 26 (01222) : Secs. 1 and 3, N. 4 and SE. 4, Sec. 5, Secs. 9 
11 and 15, T. 31 5., R. 88 E.; ; SW. ty Sec. 17, Secs, 19 and 29, T. 29 S., 
R,36EB. 
. List No, 27 (01223): ieee, 31, T 29 S., R. 36 E.; ee 1, 8, 5 and 9, 
T. 31S. BR. 36E.; ; S. 4, Sec. 5, Sic, G W. 4, Sec. 9, "Gees. 17, 19, 21 and. 
29, T. 28 S., R. 33 Eu; ; Sec. 1, Lots 1 and 2, E. 1 NW. 1, Sec. 1, Sec. 9, — 
7 N.4N. 4, SE4NE. "1, SW.4.NW: 4 SW. + SW. 4, SE. 1 See. 11, 
_ Secs. 18 and 15, T. 29 S., R. 33 E.; See 1, 18 and 25, T. 29 S., R. 
834 E.; Secs. 1, 3 and 8, T. 31 S., R. 34 B., M.D. M. | 
The statement-of —— made an error as to the description of the - 
lands listed in Sec. 11, T. 29 S., R. 33 E., the sell cee po of | 
_ which is as follows: No 4 NE. 4, SE. 4 NE. 4, N. 4 NW. 4, SW. 4 
NW. 4, SW. + SW. 4 a SE, 4. _ The railroad company qitharow 
its list No. 26 as to lots 2 and 7, Sec. 1, T. 31 S., R. 33 E. Counsel 
at the hearing stated that the railroad company had also eliminated 


from the controversy the SE. 4, Sec. 18, T. 29 S., R. 33 E., but the - cae gaae 


record contains-no formal evidence thereof. The NW. 4 SE. 4, Sec. — 
15, T. 31 S., R. 33 E., embraced in list No. 26, according to the record, 
was patented to C. W. Clarke, March 6, 1911, under forest reserve 
lieu selection No. 3140, dated September 29, 1900. | 

The railroad company denied the mineral character of all the 
lands except a very small area. After the hearing, the register and 
receiver, in'their decision of September. 18, 1915, found the following 
land to be mineral in character: The E. 4, see 1, Secs. 3, 5 and 9, 
T. 31 S., R. 36 E.; SE. 4, Sec. 7, W. 4, Sec. 29, T. 28 8. R. 33 E.; 
SE. 4, Bee: 13, Sec. 11, T. 29 S., R. 33 E.; Sec. 18, NE. 4, Sec25,.T. - 
29 S., R. 334 E.; ; Secs. 1, 3 and 5, if be 31 S., R. 34 E.; - lots 1, 8,4, 5,- - 
6, 8 9, 10, 11, 12, 13 and 14, 8.4 NW. 1 and SW. 4 oe: 1, ‘Sec, 3 


Ned and SE.4 1, Sec. 5, Secs. 9, 11 and 15, T. 31 S., R.33E.;NW.h 


Sec. 19, T. 29 S., R. 36 E. They found the following land to be 
neon ieee eater: Sec. 31, T. 29 S., R. 36 E.; W.-4, Sec. 1, T. | 
81 S., RB. 36 E.; 8. 4, Sec. 5, Nu 4 5 and SW. 4, Sec. 4, W. qe: 9, 
Sees. 17, 19 and 21, E. 4, Sec. 29, T. 28 S., R. 33 E.; See. 1, lots 1. a 
ae Ha, + Nw. 4, Ben 7, Sec. 9, W. 4 and NE. 4 4, See: 18, Sec, 15, T. 29 
S., R. 33 E.; Sec. 1, lots 1, 2, 3 and 4 and SE. 4, Sec, 25, T. 29 'S., 
R. 384 E.; . SW. 4, Sec. 1%, K. 4 and SW. 4 , Sec. 19, Sec. 29, T. 2958., 

R. 36 E., M. D.M. 

~The Oe aieionee in his Aegon found the entire area in contro-- 
--versy to be mineral in character, citing the case of the Central 
Pacific Railway Company a iL. D., er, In that case the Depart- 
ment. held (syllabus) = | | 
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‘To constitute land fiineial within the meaning of the excepting clause - to 


the grant to the Central Pacific Railway Company it is not necessary that. it a 


be shown as a present fact to contain mineral in paying quantities, but if 
| evidence of mineral is found thereon sufficient, in the opinion of prudent and — 
| qualified persons, to warrant further exploration and expenditure, with reason- 
able prospect of success, the’ land is mineral within the meaning of the act and | 

not subject to selection thereunder. | . : 


‘It was there said at page 545: 


| From contentions made in the. appeal and brief it is apparent, as sienad 
‘stated, that the railway company is under the impression that it is incumbent 
‘upon the Government to show that the. lands do not, as a present fact, expose 


mineral in paying quantities. As already indicated, this is not, in the opinion — 


of the Department, in accordance with the law or the rulings of this Depart- - 


ment, and if any evidence of mineral is found upon the land, and the showing 


is suflicient, in the opinion of prudent and qualified persons, te warrant fur- 
ther exploration and expenditure, with reasonable prospect of success, the land 
ean not be classified as nonmineral, and is not subject to the grant to. the 
railway company. 

_ The Commissioner included in his: finding of a mineral character. 
lands upon which there is no present indication of any mineral nor 
any geological evidence upon which to base such a mineral finding, 
apparently upon the premise that future prospecting might disclose 
evidences of mineral. The Department is of the opinion that such a 
view is an unwarrantable extension of the doctrine laid down in. the 
case of the Central Pacific Railway Company, supra. | 

Considering the present record in the light of that decision and 
taking into consideration the testimony adduced, both in behalf of 
the United States and the railroad company, the Department finds 
that the following lands. were correctly classified to be mineral by 
the Commissioner: 

No. 01922, last 26: Tipe: 3, 4, 5 6,8, 9, 10, 11, 12, 13 and 14, S. 4 
NW. 4 and SW. 4 t, Sec. 1, See. 3, N. ae SE, 4 4, ae 5, Sec. 9, Sen. i. 
. » Sec. 15 (except the NW. + SE. 3 4, which has mineadiy. been patented 
a _ to C. W. Clarke, as above atated), T. 31S., RK. 33 E. : 
No. 01283, list 27: FE. 4, Sec. 1, Secs. 3, Bando: T. 31 S., R. 36 E.: ns 
SE. 4, Sec. 7, N. 4, Sec. 17, SE. 4 , sec. 19, W. 4, Sec. 29, T. 28 S. | 
R. 33 E.; lots Vand’ Sand Ed NW. 4 4, Sec, 4, Sec. 9, N. 4 NE. 3 4; 
SE. 4 NE. aN, 4 NW. 4, SW. 4 NW. 4, SW. 4 SW.-4 and SE. 3 . 
Sec. 1, SE. 1, Sec. 13, T. 29 S., R. 33 E.; Sec. 18, NE. 3 4, See. 25, - 
T. 99S. , R. 333 E.; Secs. i, 8 and 5, 31 S., "R. 34 E. 7 - 

The two lists will acordingly be eanceled as to. the lands Bae 
- described. | : bs 
. The following described fends are found, to be nonmineral in 


a character : 


01228, list 27: wea }, Sec. 1, T. 81 S., B. 36 E.; S. 4, Sec. By N. 4 
and SW. 4, Sec. ie W..4, Sec. 9; S. 4, Soa, ave N. 4 1 and SW. 4, ‘See. 7 
19, Sec. 21, E. 3 , Sec. 29, T. 28 S., R. 33 ae Sec. 1, W.$ and NE. 3 1 
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“See. 18, Sec. 15, T. 99 S., R. 33 E.; Sec. 1,-lots 1, 2, 3 acca SE. 4. 
Sec. 25, T. 29 S., R: 334 E. The list will, accordingly, in the absence 
_ of other sbjeclion: be approved as to these lands found to be non-. 
mineral in character. 
The record discloses that it Was ‘impossible to sdentity upon the 

ground the lands listed and applied for in T. 29 8., R. 86 E., due 
to the fact that no monuments of the survey could be found. - All 
of the witnesses agr eed that they could not testify with accuracy as 
to lands located in this township and the locus of the land is. fixed 
differently by the various witnesses. The decisions of the register 
and receiver and the Commissioner, therefore, as to the SW. 4, Sec. 

17, Secs. 19, 29 and 31, F. 29 S., R. 86 E., are vacated and recalled 
ead the Commissionck will proceed to sther reestablish the monu- 
ments of survey in this township or secure a resurvey thereot and 
_ thereafter readjudicate the lists as to these lands. | 

- The decision of the Commissioner is accordingly: modified as stive 
set forth and nS: matter remanded for further proceedings in har- © 
mony herewith. . | | 


“ALASKA UNITED GOLD ‘MINING CO. ET. AL. v.. CINCINNATI. 
ALASKA MINING CO. ET AL. 


Decwiod @ April 18,. 1916. 


Mining Crate. — ADVERSE, Proowenrnd. 

Section 2826, Revised Statutes, and the concluding portion of the preceding 
section, relating to proceedings between adverse claimants under the mining 
laws, have reference to unperfected mining claims to areas” subject to pat- ' 
ent under the mining laws, and not to tracts the legal title to which has at. 
the date of the patent application .passed out of the government, and have 
no application in a case where the question is whether the area involved 
is public land of the. United States and. as such is. susceptible of convey-. 
ance by a United States patent. an hes | ee 

PaTents—PLats AND Friecp NovEs. | : i rr oa _ 

Plats and field netes referred to in patents may be ‘resorted to for the’ pur- 

pose of determining the limits of the areas that passed ‘under the. patents, | 
“Manine CLAIM—PATENT—PLAT AND Fretp Notes. 

Reference in-a patent for a mining claim to the. mineral lot number of the 
claim is a sufficient reference to the plat and field notes of survey of such | 
claim to render them admissible in evidence for the purpose of showing 
that the lines of such claim bordering on a water front are in fact meander ~ 
dines. 

SuRVEY—MEANDER LINES. 

A meander line is a line run in the survey of particular portions of the 
‘public domain bordering on a stream or other body of water, not as a 
boundary. of the tract surveyed, but for the purpose of defining the sinu- 

osities of the bank or shore of the water and as a means of i aaa 
the quantity of land within the surveyed area subject to sale. 
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Survey OF “Minixe CLAIM—-MEANDER LINES. ; 
The rule as to meander lines is applicable to mining cinta and here: in, : 


the course of an Official. patent survey of a mining claim abutting upon ao 
_ navigable body of water a meander line has been run, which follows as. 
-. nearly as-practicable the shore line of the water, such shore line, and not _ 


the meander line, must be taken as a boundary ofthe claim when DALEDLES 

| according to the plat and field notes of the survey. | 

MINING CLAIM-—MEANDER LINE—RiPaRian RIGHTS. ~ | 

Where one of the boundaries. of a: patented mining claim is a navigable body 
of water, all accretions formed after survey and prior to entry and patent — 
of. the tract passed under the patent, and all accretions that may. thereafter ia 
form become the. property of the riparian pr ere 3 


| Jonze, First Assistant Secretary: : " 
. This case’is before the Denaravient on ‘epee: appeals filed, a 
respectively, by the Cincinnati-Alaska Mining Company, and John > 
Johnson, hereinafter designated as the applicants, from the decision 
of the Gammissioner of the General Land Office of November 1, 1913, _ 
holding for cancellation their mineral entry 01286, for what is fe 


nominated the Ready Bullion Nos. 3 and 4 lode mining claims, survey — 


No. 768, situate on Douglas T-'and, Juneau land district, aie 
The area included j in the claims, aes lie end to end, comprises. a 
_ strip of land a little more than 1 900 feet in length and varying from - 
- about 45 feet.to 160 feet in width, containing 3,559 acres, lying longi- | 
tudinally in a northwester ly- -southeasterly divection along the north- 
easterly side of said Douglas Island and bordering Gastineau. Chan- 
. nel, a navigable body of water. . The southwesterly side lines of the 
area are represented by the plat and field notes of the survey of 
said claims as being coincidental with the northeasterly side lines 
of the patented Golden Chariot lode (survey No. 104) and the 
Omega lode and mill site (survey. No. 105 A and B), the. northeast- 
erly boundary of. the area being pee as the line of mean 
high tide of Gastineau Channel. 
. The claims purport to have been located - “in 1901, ea application 7 
_- for patent thereto was filed October. 92, 1907. During the period of — 
a publication. of notice of the applicition separate protests and SO-. : 
. called adverses were filed against the application by the Alaska. 


. United Gold. Mining Company, and Alaska-Mexican Gold Mining 


Company, upon which suit was instituted. | ‘The suit, however, did _ 
- not proceed to trial, but, by stipulation of the parties was disinissed, ne 

whereupon, and on December 14, 1909, certificate 2 entry was issued 

to applicants. | 

December 15, 1909, the said Alaska United. Gold Mining ances: ; 
and Alaska- Mexican Gold Mining Company, claiming as‘owners of — 

the Golden Chariot and Omega lode mining claims, and Omega mill- - 


—_ site claim, filed ‘protest against the entry, charging, substantially, 


. that the Ready Bullion Nos. 3 and 4 claims conflict, in part, with the . 
said’ Golden Chariot and Omega ne but that the said aves nO ag 
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| 778 els to show such bontict: that the Ready Bullion Nos. 3 and 4 
claims, except .as to the conflict, embrace tide lands of Gastineau 
Channel and are covered at mean high tide by the waters of the 
channel; that no discovery of a lode of mineral-bearing rock in 
place has been made within the limits of either of the claims; and 
that the statutory expenditure of $500 upon or for the benefit of 
either of the claims. had not been made. After proceedings not 


: necessary. to be here stated hearing was directed by the Commis-. 


-. sioner, and the same was had commencing July 20, 1911. Upon 
consideration of the record the local officers found and held that :. 


No conflict as alleged by protestants, exists between survey No. 768 and sur- . 


veys 104 and 105 A and B; that the seaward line of survey 768. is not the line 
of ordinary high tide, and that the survey as made by them extends below the 


— line of ordinary. high tide as shown by the evidence; that the applicants or 


‘their grantors on the Ready Bullion No. 3 have made a discovery of a vein or 
lode within the limits of the survey, but that said discovery is below the line 
of ordinary high tide and therefore not a sufficient basis for a valid mining 
location ; that they . have made a discovery in the shaft on the Ready Bullion 
No. 4 but that the lode line as indicated in their survey of this claim, is not © 
_ the lode line as determined by the evidence; that the applicants. have made the 

required development expenditure on the Ready Bullion No. 4, but that no ‘part 
of the work done on said claim tends to the development of the Ready Bullion 


ene 3 as surveyed. a: 
For the reasons given they feeommnened that the: entry be canceled. 
On appeal by the entryman the Commissioner in the decision here 

corialained of found and held that the patents to the Golden Chariot: 

lode, and the Omega lode and mill site, conveyed to the patentees. 
all the public land lying between the southwesterly side lines of said 
claims ‘and the shore of Gastineau Channel, together with all the 
rights and conditions incident to littoral ownership of lands, includ- 
ing the right to all land formed by accretion along the shore, and 
hence that there was not at the date of the purported Ready Bullion 

Nos. 8 and 4 loestions any public land of the United States within the 

limits of such claims that would be subject to location. ‘He accord- 


ingly affirmed the action of the local officers, but for reasons different ; ~ 


from those assigned by them, and held the entry for cancellation. | 
The applicants have urged at every previous available stage of | 
these proceedings, and in their appeals strenuously insist, that the 
land department is without jurisdiction to determine the issues 


herein pr esented for the reason, they assert, that such issues go solely — 


‘to the right. of possession as between the contending parties to the 
area in question, and are, therefore, matters exclusively for the de- | 
termination of the courts; that the protestants having failed to press 
. the suit instituted by ined to final determination, the applicants, — 
irrespective of the merits of the controversy, are entitled to a patent 
under the provisions of section 2326 of the Revised vines wae " 


: prods: that; 
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Tt shall be the cies of the adverse claimant, within thirty days after filing “3° 


his claim, to commence proceedings in a court of competent jurisdiction, to, de- 
termine the question of the right of possession, and prosecute the same with 
reasonable diligence to final. judgment; and a failure so to do shall be a waiver 
| of his adverse claim. After such: judgment shail have. been rendered, the party 
entitled to the possession of the claim, or any portion thereof, may, without giv- 
ing further notice, file a certified copy of the judgment-roll with the register of | 
the land-office,: together with the certificate of the surveyor-general that the 
requisite’ amount of labor has been: expended or improvements made thereon, 
and the description required in other. cases, and shall pay to the receiver five 
dollars per acre for his claim, together with the proper fees, whereupon the whole 


proceedings and the judgment-roll shall be certified by the register to the Com- _ 


missioner of the General Land-Office, and a patent shall issue thereou for the © 
. ‘claim, or such portion thereof as the applicant aman appear, from the decision. 
of the court, to rightly possess. | . » iS 
The Department is not impressed ‘with the ies. of ids con- . 
tention. Said section 2326 and the concluding portion of the preced- 
ing section, which relates to the same subject-matter, have reference 
to unperfected mining claims to areas subject to patent under the 
mining laws, and not to tracts the legal title to which has at the date 
of the patent application passed out of:the Government, as it 1s only 
unentered. public lands of the United States that may be patented 
under the mining laws. Or, as was said by the Supreme Court of the 
United States im Tron Silver pups Company v. Campbell (135. 
U. S., 286, 299) : 
The purpose of the Sar ate seems to be, hae where there are two claimants 
to the same mine, neither of whom has yet acquired the title from the govetn- 
ment, they shall bring their respective claims to the same property, in tlle man- 
ner. prescribed in the statute, before some judicial tribunal located in the 
neighborhood where the property is, and that the result of this. judicial inves- 
tigation shall govern ‘the action of the officers of the land department in deter- 
mining which of these claimants Shall have the patent, the final evidence of 
title, from the gover nment. | 


In the same connection Mr. Lindley, i in his work on Mines, third 2 : 
edition, section 718, says: : | 


. Tt [an adverse claim]: is. necessarily pascal? upon: the ashaanndon that the — 


. paramount. title tothe tract applied for resides in the general: government, 
whose | ‘patent when regularly issued. would operate as a judgment conclusive. | 
upon those who failed to assert their adverse rights. —t*™s . | ; 

. In this case the question presented for determination is whether : 
dine area involved is public land of the United States, and as such 


susceptible of conveyance by a United States patent, it being asserted - a 


_ by the protestants that the entire area embraced in the application 
_lying above the line of mean high tide of Gastineau Channel was 

either included within the limits of the patented Golden Chariot | 
and Omega lodes and. Omega mill site, or accrued to themselves as 

: “riparian owners under their patents to said-claims. The objection, 


; _ therefore, of the applicants to the jurisdiction of the Department is" 


accordingly overruled and the case will be determined on its merits. 
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To. sustain their charges that the Ready” Bullion Nea 3. cad 4 
claims conflict to the extent of the nontide-land portion thereof with | 
the area embraced in the patented Golden Chariot and Omega lodes 


and Omega mill site, the protestants introduced in evidence, over. the | x 


objections of the protestees, the plats and field notes of surveys No. 
104 and No. 105 A and B of said clainis, with a view to supplementing 
or explaining the patents to said. eine and showing that the area 
included therein as surveyed and intended to be patented extended 
in the seaward direction to the line of mean high tide of Gastineau 
Channel. The Commissioner held this evidence to be admissible and 
accepted it as tending in part to show that no public land of the 
United States, existed between said claims as patented and the pres-_ 
ent shore line of Gastineau Channel, and hence that there was no 
such area subject to location and entry under the mining laws:as that 
included in the Ready Bullion Nos. 3 and 4 claims. The correctness 
of the Commissioner’s action in-that regard is vigor ously challenged 
by the appellants, who contend that the patents are conclusive as 
to the matters contained therein, and can not be read and construed 
in the light of the plat and field notés of the survey forming a part of 
the record upon which they were issued. — 

The recitals contained in the patent. to the Golden Chariot (which 
. is dated July 2, 1890) are, so far as are here material, as follows: 

Whereas ... . there have been deposited. in the General Land Office of the 
United States. the Plat and Field Notes of survey and the Certificate No.:17, of 
the ex-officio register of the Land Office at Sitka, Alaska, accompanied by other 
evidence, whereby it appears that the Alaska Mill.and Mining Company did. 
on the eleventh day of November, A. D. 1889, duly enter and pay for that cer- 
tain mining claim or premises known as the... Golden Chariot lode mining 
claims designated by the ex-officio Surveyor Gateral as Lots Nos...:104... 
and embr acing a portion of the unsurveyed public domain, in the Harris Mining 
| District, in Alaska, in the District of Lands subject to sale at Sitka, and 
pounded, described, and platted as follows with magnetic variation. tw enty-nine 


‘degrees and. ny minutes east. a oe . 


Beginning for the description of lot No. 104, at a post marked No. io U.S 
: Sur. No. 104; being also post No. 1 said lot 108, hereinbefore described. | 
* ak 3 oR | ee: | ok 


Thence, fourth course, north forty-five degrees east three hundred feet to a 


post marked No. 5, U.S. Sur. No. 104; four. hundred and sixty-five feet toa — 


post marked.No. 6, U. S. Sur. No. 104 from which U. S. mineral monument. 
No. 1 bears north forty-two degrees and forty-sev en minutes west seven 
thousand four hundred and sixty feet distant. 
Thence, fifth course, south fifty-three degrees and forty minutes east one » 
. thousand and ninety-four and two tenths feet so a peer marked : No. 7, U8 
Sur. No. 104. , | 
Thence, sixth course, north- eighty- seven ence and forty-five minutes . east | 
“one hundred and seventy-six and seven tenths feet to a post marked No. 8, 
ex. 5. Sur, No. 104, | | 
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| Thence, seventh course, south forty-five degrees and forty-five minutes east _ 
two hundred and fifteen feet to a post marked No. 9, U. 8S. Sur. No: 104, being . 


also post No. 2 of said lot 103. 


The material recitals in the patent dated September 1 18, 1891, tio 
‘the Smee lode and mill site, are as follows: 


Whereas ... there have been deposited in the General Land: Office of: ‘the 
United States. the Plat and Field: Notes of Survey and the Certificate No. 19 


of the ex- officio Register of the Land Office at Sitka, Alaska, accompanied by — 


. other evidence whereby it appears that the Mexican Gold and Silver Mining 
| Company did, on the twelfth day of December, A. D, 1889, duly enter end pay 


- for that certain mining claim or premises, known as the Omega, .«. lode» 
mining and Omega... millsite claims, designated by the ex-officio Surveyor | 
General as Lots Nos, 105 A...105 B... respectively, embracing a portion 


of the unsurveyed public domain in the Harris Mining District, in Alaska, in 
- the District of Lands subject to sale at: Sitka, and’ bounded, described, and | 
‘platted as follows, with magnetic variation ‘twenty-nine degr ees and thirty 
-Ininutes east.: iA . 

a dee er * | * : 7 

- Thence, second course, south sixty degrees east. nine hundr ed and ninety- 
eight and two tenths feet to post No. 3. 

Thence, third course, south forty-two. degrees and twenty-six sninutes east 
four hundred and thirty-two feet to a post marked No. 4 U. S. Sur. No. 105 A, 
from which UV. 8. mineral monument No. 1 bears north forty-two degrees and 
forty-seven minutes west seven penouse ae four. hundred - and sixty-six feet 
distant. > 4 ; 

Thence, fourth course, south. forty-five degrees west one hundred and sixty- 
_ five feet to post No. 5. | | a 

Beginning for the description of lot 105 B, at a post ‘marked No. 1 U. S. 
Sur. No, 105 B, being also post No. 3 of lot No. 105 A, hereinbefore described, 
‘and situate on meander line of Gastineaux-channel, 7 = 

Thence, first course, north sixty degrees west nine hundr ed and ninety- -eight 
and two tenths feet to post No. 2, being also post No. 2 of said lot No. 105 A. . 

Thence, fourth course, south. fifty-seven degrees and twenty- -six minutes east 
: eight hundred and fifty-four and five tenths feet to post No. 5. . : | 
- Thence, fifth course, south forty-three degrees and thirty minutes: east five 
— hundred and forty and four tenths feet to post No. 1, the place of beginning, 


But one reference is made in the above descriptions to Gastinean_ a 


~ Channel, but the official plats.of survey of these claims show that — 
~ corners Nos. 6, 7, 8, and 9 of the Golden Chariot, corner Nos. 3 and 4 


of the Omega lode, and corners Nos. 1 and 5 of the Omega mill site, . _ 


- were established substantially on a line represented on said plats as. 


the “meander line” of Gastineau Channel. The field notes of BUEYEY, | 
‘No.-104 of the Golden Chariot read in part as follows: : 


Beginning at a post marked “No. 1 U. S. Sur.. No. 104” at original location 
notice, — a . : | 
2 e aa ik Deo? eo oe eo 
4th Course N. 45° 00’ BH. 300. feet post marked “No. 5 U. S. Sur. No. 104” — 
465 feet post marked “No. 6 U. S. Sur, No, 104.” On meander line of Gas- . 
 Uneanx channel thence + 7: 
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5th Course §. 53° 40” E. 1,094.2 feet cer marked “ “No. 7 U. S. Sur. No, 104: ” 

On meander line of Gastineaux channel thence — 
6th Course N. 87° 45’ B. 17 6.7 feet post marked ‘No. 8 U.S. ‘gur. No. 104,” 
- On meander line of Gastineau channel thence 

7th Course S. 45° 45’ B. 215 feet post marked “No. 9 U. S, Sur. No. 104 ” 

On meander line of Gastineaux Channel. Identical with ae = No. 2 U. Ss. 

Sur. No. 103,” 
| The. material portions of the field notes of survey 105 A and = of 
the Omega lode and mill site are as follows: 

Beewmuine at a post marked. No. 1 U.S. Sur. No. 105 A.” > 
‘' , * # : * oe 
2nd Css g. 60° 00’ EK. 998.2 feet ‘post marked “No. 3 U.S. Sur. No. 105 A. 

On the ‘Meander line of Gastineaux Channel; thence 
_ 8rd Course S, 42° 26 EB. 482 feet post. marked “No. 4 U. S. Sur. No. 105 re 
being identical with post “ No. 6 Lot No. 104.” On the meander line of 


-Gastineaux Channel. | 7 fo & 2; | 
sf sf 7 7 He ok Mo # 


Beginning at a post juiatined “No. 1 U. S. Sur. No. 105 B,”’ being identical 

- with post “No, 8 U.S. Sur. No. 105 A.” On Meander line of Gastineaux 
Channel ; | et, | a . | et 
2 Hot i ” re. .. 

4th ‘Course 8. 57° 26” BH. 854.5 feet neat marked “No. 5. Ue S. Sur. No. 105 B.”. 
On meander line of Gastineaux Channel; thence . 

5th Course S. 48° 80’ B. 540.4 feet post marked “No. 1 U. S. Sur. No. 1105 B” 
the place of beginning, 


Tt has been repeatedly held by both State and Federal Cite: 

that plats and field notes referred to in patents may be resorted 
to for the purpose of determining the limits of the area that passed 
under such patents. In the case of oe % Powell oe Ue S.; 

| 691, 696) the Supreme Court said: 

It is a well settled principle. that when tana are granted according to an 
official plat of the survey of such lands, the plat, itself, with all its notes, lines, 
_ descriptions and landmarks, becomes as much a part of the grant or deed by 
which they are conveyed, and controls.so far as limits are concerned, as. if 
_ such descriptive features were wetiven out upon the face of the eeeee or. ‘the 

‘grant. itself. ; 


‘In Jefferis v. East Omaha. Land Company (184 U. 8, 178, 194), _ 


| “it is held: 


It is a familiar rule of ia that, where a plat is ‘referred to in a deed as. 
containing a description of land, the courses, distances, and other particulars 
appearing upon the: plat are to be as much regarded, in aseertaining the true 
description of the land and the intent of the parties, as if they had been 
expressly enumerated in the- deed. _ 


In Chapman & Dewey Tabs Company + Vs St Francis Levee 
District (232 U. 8., 186, 197), it is said: 


The explanatory words “according to the official plats of survey ae sald 
lands returned to the General Land Office by the Surveyor General” constitute 


. another element, and a very important one, for it ‘is a familiar rule that 


where lands are patented according to such a plat, the notes, lines, land- 
marks and other particulars appearing thereon become as much a part: of 
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- the patent and are as much to be sonaideeea in determining what it is intended pe. _ 


to include as if they were set forth in the patent. 


In Mitchell v. Smale (140 U. S., 406, 413), it is held: 


The ‘official plat made from such survey does not show the meander line, ' 
but shows the general form of the lake deduced therefrom, and: the surround- 


ing fractional lots adjoining and. bordering on .the same. The patents when ae 
- . jssued refer to this plat for identification. of the lots conveyed, and are equiva- 7. 


lent to and have the legal effect of a declaration that they extend to and are 
bounded. by the lake or stream. Such lake. or stream itself, as a natiral 
~ object or monument, Is virtually and truly one of the calls of. the description 


or boundary of the premises. conveyed ; and all the legal consequences of such — - 


a boundary, in the. matter of. pane Herts and title to land under water, 
| vegularly follow. | 


In the case of Stecle Us Taylor ee Aen Dee., 151, 152), it is re : 


On the trial, after the cause was remanded to the circuit court, the. only: 

question which was made, grows out of a variance in the description of. the land 
claimed by the. lessor. of the plaintiff, as contained in the original plat and 
eertificate of survey, and. the patent under which he derives title. The plat 
and certificate of- survey describes the. tract with four lines and. corners, and — 
lines and corners corresponding with the lines and cornets of the survey were. 
found. plainly marked, except at the place where the second corner of the 
survey is described to be, the-e was no marked. corner found. But the .patent 
ealls for only three lines and. corners, omitting the call for the second corner, 
as described by the’ certificate of survey, and the course and distance from there 
to the third corner. The counsel for the defendants contended that the lessor 
of the plaintiff could recover under nis patent no more land than was embraced 
in the triangle formed by. extending a line from the beginning to the third 
corner, as described in the survey, and running from. thence with the two re- — 
maining lines to the- beginning ; and moved the court to.so instruct the jury, 
but the court overruled. the motion, pug instructed the Jury to find agreeably 
to the calls of the survey. - 7 i 

_ We have no doubt that the circuit: court decided correctly. ..«. The sur- 
vey is matter of record of equal dignity with the patent itself, is referred to | 
_ by the patent, and is the only source from which the description of the poundes 
ries contained in the- patent was originally. taken. 


. In Chapman ». Polack e¢ al. (11 Pac., 764), it is said at | page 768: ‘ 


Where a map or plan. of a tract of land, with lines drawn upon it marking 

: the boundaries, and with the natural objects upon its surface laid, down, is: 
referred to in a deed containing a description of the premises therein conveyed, : 
this map or plan is to be regarded as giving the true description of the land. 
_ conveyed,. as much as if it was expressly recited and marked down in the deed 
itself. Vance v. Fore, 24 Cal. 486; Mayo v. Mazeaux, 88 Cal. 442; Serrano Vv. 
Rawson, 47 Cal, 52: Black v Sprague, D4 Cal. 266. | , 
_As was said in. Vance ». Fore; supra: The map may be: regarded as a 
daguerreotype. of the land. which’ the grantor intended to convey.” All the ob- 
- jects represented | upon a plan are to have the same effect as they. would $f 
brought into the deed by verbal description. Thomas v. Patten, 13 Me. 333. 


. In Round Mountain Mining Company v. Round Mountain Sphinx 
Mining Company (188 Pae., 71), the court, at page 75, says: | 


_ In Waskey v. Hammer, 223 U. S. 85, 32 Sup. Ct. 187, 56 L. Bd..359, the court _ 
. Says: “ Within the limits of their (mineral ee mathonity: they act in. 
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the stead of the Saivesur General and under his ‘aivection. inal in itiat sense 


| ‘are his deputies. The work which they do is the work of the Bovernneny, and 


the surveys which ‘they make are its surveys.” 

| The plat and field notes of the deputy mineral. surveyor must, also, have the 

“approval of the United States Surveyor-General before they are transmitted to _ 
the General Land Office. The fact that the field notes of a group patent con- — 


tain. exclusions of the conflict aréa between the respective claims of the group = 


Ze in favor of certain claims, which exclusions may have been made, and we pre- . 
sume are usually made, at the suggestion of the applicant for the patent, can- 
not, we think, properly be said to be the mere self-serving declarations of the 
s_plicant. No matter at whose suggestion made, when the exclusions are.em- 
bodied in the field notes of the deputy mineral .surveyor and are ‘approved by | 
the Surveyor-General, they are the exclusions made by the officials of the gov-. 
ernment, upon whom the duty is imposed of making the same, and when patent 
issues and therein refers to such field notes the exclusions therein mentioned 
become the exclusions of the government itself. 

As said by the Supreme Court of the United States in. the Lawson Onaas? 
- supra: “It is to be assumed that the patents were issued... . upon ‘the surveys 
made under the direction of the United States Surveyor General.” It is well 
settled that a reference in a patent to the official plat and surveys makes such 
plat and the field notes of such survey “a part of the description of the land . 
granted, as fully. as if they were incorporated ‘at length in the patents, ” Foss * 


Johnstone, 158 Cal. 119, 110 Pac. 294; Cragin .v. Powell,-128 U. S. 691, 9 Silo: 7 


Ct. 208, 32 L. Ea. 566; Chesapeake R. Co. v. Washington R. Co., 199 U. 8. 247, | 
| 26 Sup. Ct. 25, 50 L. Ed. 175; Alexander v. Lively, 5 T. B. Mon. (Ky.) 159, 17 
_ Am. Dec. 50; Steele v. Taylor, 3A. K. Marsh, (Ky.) 225, 18 Am. Dec. 151. The - 
plat and: field notes referred to in patents have been referred to frequently by 
‘the courts to determine matters of boundary. The question of a reference to 
the field notes for the. purpose of construing a patent to a ‘group of mining loca- 
tions has not heretofore been resorted to so far as we are advised. We can see 
no reason why such reference may not be made. The real boundari ies of the | 


several conflicting locations may be determined only by a mower of the ex- 


clusions of the territory in conflict between them: 

In opposition to the rule thus variously stated appellants cite a_ 
number of decisions, all of which have been carefully examined by 
the Department. Only one of the cases cited, however, is found to be 
in point. That is the case of the Alaska Gold Mining Company v. - 
Barbridge et.al. (1 Alaska, 311), which, it appears, involved a por- _ 


' tion of the area included in the two claims here in question. One of. - 
-°. the questions raised there was whether the plat and field notes of 


what is shown by the present record to be the Golden Chariot, herein- 
above referred to, were admissible to explain the patent to said claim. 
In deciding that point the court said at page 320: | | 
at is claimed on the part of the plaintiff that the patented lands constituting 
their. several lode mining claims run to the shore of Gastineau channel, and 
that there is no land between their lode claim and the said channel upon which | 
_ the defendants could lawfully enter. to make exploration or discovery ; that the 
~ apices of any veins that can be found above mean high tide along the shore of 
said channel, opposite their several patented claims, are all within the boundary > 
lines of their several patented claims; that the meander line fixing. the bounda- 
ries of their several claims, while indicated in the patent and survey by several | 
stakes and monuments, is in fact.the meander line of Gastineau ‘Channel, not- 
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withstanding such fixed boundary points as are described in the parents Ta 


aid of the description of the land covered by their ‘several patents, they. offer 


the field notes of the survey made by the United States mineral surveyor Gar- | | 
side, and also the oral testimony of Garside, to show the intent and purpose of 


- said survey in fixing said boundary line along Gastineau channel. When this 


evidence was: offered, objection ‘was made by the defendants, on the ground 
that the same was incompetent, and that the patent is. the only competent evi- | 
dence that.can be offered in this case to. show the lands embraced by the — 


same. It is believed that the legal effect of a conveyance must be determined 
_. by the ter ms eiployed therein, and that nothing can be added to or taken from 


the same by parol testimony. ‘This is undoubtedly the general rule controlling | 


the question of testimony. . . .. But if there is a latent ambiguity in the de- 


. scription itself. as fur nished by the deed or patent, then the true intent and- — | 
. . Ineaning may be added by parol. 63 | 
It is said in the. case at bar that the field notes that have been offered. in 


-.evidence Take reference to the meander line of Gastineau channel, but the - 


patent offered in evidence makes no reference to Gastineau channel whatever, 


and determines the lines by the monuments and courses and distances. run... | 


The contention of the defendants is that the field notes. of the surveyor cannot 
_be ‘introduced to help out the lines established Dy. the patent, or to explain the 


same ; that: there. is no latent or patent ainbiguity in the conveyance issued _by ~ 


the government, and that there is therefore nothing - to explain. It is not 
claimed by the plaintiff that there i is any mistake in the patent. And not only 
are the field notes of the surveyor that were offered in evidence objected to by 


the defendants, but also the oral testimony of Surveyor OC. W. Garside as to ° 


-what his intentions were in fixing the line of the claim owned by plaintiff bor- 
dering on the Gastineau channel. My recollection is that the field notes referred 
but once to the tide water of the channel. Nothing. in the field notes and noth- 
ing in the patent is found fixing the boundaries of the claim on that side by 
the line of the sea or the shore line of Gastineau channel. The: court is unable 
to see in what particular the field notes of the surveyor aid or explain the 
directions and distances: given in the patent itself. The field notes are there- 
fore rejected as evidence in this case, | 3 


The Department is not persuaded that na last- sited decision | 


correctly states the law. On the other hand, it is of opinion that — 
under the rule announced and followed in the decisions previously 


cited, the patents here relied upon, by reciting the mineral lot num- 


F bers of the. respective claims, : make a sufficient reference to the plats 


and field notes of survey of such. claims to render them admissible’ 


in evidence in this case for the purpose of showing that lines 6-7 ° 


and 7-8 of survey No. 104 of the Golden Chariot lode, line 8-4 of | 


survey No. 105 A of the Omega lode, and line 5-1 of survey. No. — 
(105 B of the Omega mill site, were in fact meander lines. It is — 


accordingly held that this 5 evidence was properly considered by the 
| Comunissioner. 

A meander line is a . line run in the survey oe particular weeny 
of the public domain bordering on a stream or other body of water, 


not as a boundary of the tract surveyed, but for the purpose of de-— 


a fining the sinuosities of the bank or shore of the water and as a 
“means of ascertaining pe quantity: of land within the ee area 


* 
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subject to sale. In preparing the official plat ét survey, such line 
is represented as the border line of the water and shows ordinarity 
~ to a demonstration that the watercourse and not the meander line _ 
ig the boundary. Railroad Company #. Schurmeir (7 Wall., 272); . 
| Jefferis v. Kast Omaha Land Company (134 U. S., 178); Adin | 
_ #, Jordan (140 U. S., 880); Whitaker ». McBride (197 U. S., 510). 
_ If, therefore, the doctane of meander lines applies to: elaine pat- 
entea under the lode- -mining and mill-site laws and the seaward - 
lines of said patented claims of the protestants be in. fact meander — 
lines, the patents thereto must be construed as embracing and in-. 
cluding the area, if any such there be, lying between meander line of 
said claims as run and the line of mean high tide of Gastineau Chan- ~~ 
nel, as it existed at the dates of the surveys and patents. 

= Appellants earnestly contend, however, that the rule of meander 


aed lines has no application to lode and mill-site claims, but relates only .— 


to ordinary public-land surveys, surveys of Mexican land ‘grants, 
_and other similar private claims to nonmineral lands, and surveys _ 
of Alaska homesteads, and claims used and occupied for purposes ~ 
of trade and business. To support this contention it is argued that 
the application of such a rule to lode mining claims might result 
in the claimants’ acquiring title to an area exceeding in length or 
width the dimensions prescribed by section 2320 of the Revised. 

“Statutes. It is further urged that section 2325 of the Revised 

Statutes requires that the survey of the lode mining claim shall show 

“accurately the boundaries of the claim or claims, which shall be 

distinctly marked by monuments on. the ground,” and in this con- 

nection they cite section 2327 of the Revised Statutes as amended. by. 
~ the act of April 28, 1904 (83 Stat., 545), which provides that: 

Where patents. have issued for mineral lands, those lands only shall be: segre- - 
gated and shall be deemed to: be patented which are bounded by the lines — 
actually: marked, defined, and established upon the ground by the monuments > 
of the official survey upon which the patent is based, . . . The said 
monuments shall at all times constitute the highest authority as to what land . 
is patented, and in case of any conflict between. the said monuments of such 
‘patented claims and the descriptions of said’ claims in the patents issued there- 
for the monuinents on the ground shall govern, and erroneous or inconsistent: 
descriptions or calls in the patent descriptions shall give way ther ake . 


Appellants specifically. disclaim. any intention to ‘assert. that an 


applicant for patent to a lode mining claim can not meander a body _ 


of water or that the owner of a patented mining claim which actually © 
borders upon. a stream or other natural body of water is not entitled © 


“to the riparian and littoral rights enjoyed by other shore owners. — 
They contend, however, that: a body of water itself can not be 


- adopted as a boundary of a mining claim for the reason that it is 
- not.a monument but a natural object, and hence does not comply 
| with the ae of the statute. While conceding that there 
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- is nothing i in the law that would peguiuds a pene) surveyor from 


ae surveying as the boundary line of ‘a lode claim a meander line along _ 
7 the shore of a body of water, they urge that when such line is sur- 
veyed it must be-marked upon the ground by monuments, and that . 


then the line so marked and not the body of water Gecsaiee the 


_ boundary; that if this. work be performed accurately, and the line 
thus established’ be identical with the shore line, the claimant be- 
comes a riparian or littoral owner and is entitled to all the rights — 
and privileges of other riparian or littoral owners, but that if the 


~ meander line as thus surveyed be not identical with the shore line, 
the meander line nevertheless remains the boundary, and that. no 


portion of the claim lying between the shore line and the meander | 7 


~ line thus established. passes under a. patent to the claim, but, on the 


other hand, remains public land of the United States and ee 


to entry as other public. lands. 


The practice of running meander lines i in. connection. ih the sur- : 
veys of public lands of the United States does not rest upon any 
“specific statutory provision, but is one of expediency. | It has, how- 


ever, almost. uniformly received the sanction of the courts. The 


eison, for the running of such lines is well stated by the Supreme : 
— Court ine Mitchell V. one a Uz 5. bees. wherein the court at. 


page 413 said: 


The pretence for making such surveys, arising from the fact that strips and . 


tongues of land are found to project into the water beyond the meander line 
run for the purpose of getting its general contour, and of measuring the quan- 


tity to be paid for, will always exist, since such irregular projections do always, | 
or in most cases, exist. The. difficulty of following the edge or margin of — 


such projections, and all the various sinuosities of the water line, is the very 


occasion and cause of running the meander line, which by its exclusions and 
| inclusions of such. irregularities of contour ‘produces - an average. result closely . 
- approximating to the truth as to the quantity of upland contained in the frac-— 
= tional lots. bordering on the lake or stream, 


This is the first case coming before the ae ehoran the . 


rule as to meander lines has been invoked in behalf of a lode or mill- 


- site claim, one or more of whose lines as surveyed is designated asa _ | 
meander. line. The Department has, however, itself invoked the 


Sa rule as against a lode mining claim abutting upon a body of. water. 
_. This was in the case of Victor A. Johnson (33 L. D., 598), involving 


three lode mining claims, portions of which as. originally surveyed | 


- ; for patent were shown to lie-below the Line of ‘high- water mark of a 
certain lake. In that case it was said :. | 


The lake is situate upon unsurveyed public inde: ena is stated to cover an 


area of about ‘484 acres. Your office finds from the record that the lake is a 


| permanent body of water, possessing | the characteristics which, under para- _ 
graphs 153 to 172 of the manual of instructions for the survey of the public — 
lands (Manual of 1902), will require the meander. thereof when the public . _ 
‘surveys are extended to the lands embracing it, special reference being made to. 


a 
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paragraph 164 of the manual, which ‘contemplates. the meander of bodies of 


-.. water of areas of 25 acres and upwards. It is stated by your office to have 


- been its practice for a. number of years to ‘require the meander of mining 
| claims upon unsurveyed lands, where they border upon such lakes and streams . 
as. would under the rules be méandered, to coincide with such meander lines ~ 


as would be established by a public survey. | : 
a: ok. = Oo eo * . ¥ 


In harmony with the long- established and well-considered regulations pre- 
scribing the meander of such a body of water as ‘this, upon extension of the. 
public surveys, claims upon the borders thereof should be meandered to.con- - 
form to what would be the line established by a public survey and into which | 
the public-survey lines would be closed.: The official meandering of these bodies. 
of water fixes and declares the limits of the public lands subject te sale, thereby. 
excluding the submerged areas, and relegates all questions of right or title in 
riparian patentees to the soil beneath the water to be determined by the laws 
of the State in which situate. In view of the existing regulations, in contempla- 
tion of which such submerged lands are ‘uniformly to be excluded, the govern- 
ment should not by its patent anticipate or embarrass the adjustment of rights . 
between State and riparian owners. The practice of your office, as it is stated 
in the decision appealed fr om, has the full approval of the Department. . 

wk * a * ae oR ~ 

Ifa hearing shall be applied for and had, appellant will be required to have _ 

surveyed and established a meander line in accordance with the showing made. - 
In the absence of an applicatiou for hearing within the time allowed therefor, 
- meander will be required along the present mean high water mark. 
| It is obvious that the line thus ordered to be run was no more nor 
no less than the meander line required by the manual of instruc- 
tions for the survey of public lands, and was exclusively for the pur- 
pose of fixing and determining riparian rights of the owners of the 
claims with respect to the submerged area upon. which the claims 
abutted. This being true it was clearly contemplated by the Depart- 
ment that the area to be patented under such survey should extend 
to the line of mean high-water mark of the lake, even though the 
meander line should not exactly coincide with ‘the Jine of high’ 
water. In other words it exhibits the policy of the Department 
respecting the applicability of the meander line rule to mining claims 
entered according to special surveys. | 
The fact that a meander line as run by the surveyor of a mining : 
claim does not precisely coincide with the shore line of a body of 
water upon which the claim abuts, and that no artificial monuments 
are established on such water line does not render forcible the objec- 
tions of the appellants respecting the nonestablishment of such arti-. 
ficial monuments. The contention of appellants in this behalf is 
sufficiently answered by the concluding portion of the first quotation 
hereinabove made from Mitchell v. Smale, wherein a lake or stream 
is held by the Supreme Court to be a monument. And in cua 
‘v. United States (5 Wall., 827, 835), it is said: | 

But ordinarily surveys are so loosely made, and: so liable to be inaccur -ate, 
. especially when made in rough or uneven land or forests, that the courses and 

- distances given in the instrument are regarded as more or less ‘uncertain, and . 
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‘always give sae in auctions of doubt or discrepancy,. to mow monuments 


a, “and. boundaries referred to as identifying the land. Such monuments may be 


either natural or artificial objects, such as. rivers, streams, springs, stakes, : 


marked trees, fences, or buildings. 


~The Department is clearly of the opinion that the ley as is. | 


_ meander lines is, both in principle and reason, as applicable to mining 


claims as to bthee classes of claims, and that where in the course of 


an official. patent, survey of a mining claim abutting upon a navigable _ 
_ body of water a meander line, which follows as nearly as practicable 
the shore line of such: water, has been run, such shore line and not: 


the meander line must be faliets as a Goundary of the claim .when 


eerie according to the plat and field notes of the Survey of such 


~_ elaim: 


The evidence seas that of ee snanamients sianaily set by Min- 


eral Surveyor Garside to mark. the meander corners of the Golden 
~ Chariot. claim, but one remains, namely, corner No. 8 of survey No... 


104, the other monuments apparently having long since been de- 
stroyed: and obliterated. The witnesses agree, however, as to the 
exact location of corner No. 7 of that survey, so that. this corner 
may be regarded as having been correctly reestablished. Respecting . 


the point which should be established as the locus of cotner No: 6 of 


said survey, which is also common.to corner No. 4 of the Omega 
claim survey No. 105, the evidence is irreconcilably conflicting.” ‘The 
difficulties eneountered 3 in the reestablishment of this corner are. due 
to the fact that both the courses and distances of all of the lines of 


the survey including the tie line are inaccurately given by Garside. 
‘The same difficulties also exist. with respect to the reestablishment 


of corner No. 3 of-the Omega claim survey No. 105, also common to 


corner No. 1 of the: Omega mill-site claim survey: 108 B, and corner 


No. 5 of the latter claim, all originally established as bee a the 


- points where the lines of said claims would meet the waters of Gasti- # 
‘neau Channel. The entire situation is further complicated by the _ 
fact that none of the other corners of the Omega mill-site, and but. 


one (corner No. 6) of the Omega lode, have been preserved, and that 


a certain bearing- -point, consisting of the portal of a tunnel, to a 7 
corner of the Omega lode, has been destroyed by excavations at that 
place. | | 


As to all of the seawned: corners of thes Erne hogar it is 
clear, as shown by the plat-and field notes of the survey and the evi- — 


dence 4 in the case, that they were placed substantially on the line of. 


| ordinary high tide of Gastineau Channel as it existed at the time — 
.of the surveys and were intended to mark the points where the side | 


or end lines of these claims,.as the case may be, met the waters of 


the channel, and to thug establish the shore line as the seaward 


_ boundaries of the Golden Chariot and Omega lode claims and Omega 
| mill-site claim. | : | | 


* at 
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= The ainended ‘certificates of location of the Golden Chariot and | 
Omega lode claims described parallelograms 1,500 by 600 feet. These 
claims as surveyed for patent are diminished to the.extent that each . 


embraces land covered by the tides or waters of Gastineau Channel, _ 


a triangular area of about 2 acres having thus been eliminated. fri ; 
the northeasterly corner of the Omega, as located, and a strip from 
125 to 225 feet in width, and 1,415. feet in length, embracing about 

7 acres, from the Golden Chariot. The Omega mill-site is shown to 


have been made fractional by its abutment upon the channel in that 7: 


it includes but 4.41 acres of the maximum area of 5 acres, which 
might otherwise have been embraced therein. 

The evidence in the case conclusively shows that for. considerable 
distances the line of ordinary high tide of Gastineau Channel lay to 
the landward of lines projected between the points established as the 
seaward corners of the three claims mentioned and that if any land — 
lay to the seaward of: such lines, it consisted of tracts of negligible — 
area the dimensions of which are not ansceptible of determination 

from the present record. 

In view of the foregoing it. must be held that ‘its patents he : 
Golden Chariot lode survey 104: and Omega lode. and mill-site sur- 
-veys 105 A and B, embraced the entire areas lying within the line of © 
ordinary high tide of Gastineau Channel as it existed at the times of 
survey, and the other lines of said claims. No ground exists to the _ 
seaward of that line save that formed by accretions due ‘to natural 
or artificial causes since the dates of said surveys Nos. 104 and 105 
A and B.. Such land is not. subject to location, entry and patent 


aa under the mining laws of the United States, as itis well. settled that 
accretions formed after survey and prior to’ ‘entry and patenting of | 


_ a tract, pass to the patentee, and that accretions thereafter formed 
become the property of the riparian proprietors. Jefferis v. East 
- Omaha Land Company (184 U. S., 178) ; a v. Bowlby (152. 
-U. S., 1); Harvey M. La. Follette eh al, (26 L. D 4 208) ; John J. 
Serry eé al. (27 L. D., 3380). | 
It follows, therefore; that cherei is no land within’ a limits of the 
| purported Ready Bullion Nos. 8 and 4 locations now applied for, 


that is subject to location, entry and patent under the; mune laws of 


the United States. | 
The decision of the Commissioner i Is s accordingly afirmed and the 


entry will be canceled, 


"ALASKA UNITED GOLD MININ G CO. ‘ET AL. v. CINCINNATI- 
STs ALASKA MINING CO. ET Al. 


a “Motion for nohoariie of departmental ieaeon of Rak 18, 1916, 4B a 
0 D., 330, denied by Assistant ee Sweeney October 14, 1916. 
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| ‘STATUTES AND REGULATIONS GOVERNING ENTRIES AND 
_ PROOFS UNDER THE DESERT- ‘LAND LAWS. - 


- Crcutar. 


(No. ary 


_Dasieninar OF THE Interior, 
GrneraL Lanp OFFICE, 
= 3 7 Washington, D. C., May 18, 1916. | 
1. All the more important laws and portions. of laws governing _ 
_ the making of. desert-land entries,: assignments thereof, and the — 


_ proofs required, will be found printed in full at the end of this __ 


_ ¢eireular, and are as follows: Act of March 3, 1877 (19 Stat., 377); 


. act of August 80, 1890 (26 Stat., 391); act ‘of March 3, 1891 (26 


| Stat., 1095); section | 2994, United States Revised Statutes, as 
‘amended by the act of March 4, 1904. (33 Stat., 59); act of March 
28, 1908- (35 Stat., 52); act of March 3, 1909 (35 Stat., 844); act. 
of June 22, 1910 (36 Stat., 583) 5 act. of April 30, 1912 (37 Stat., | 
- 106); act. of July 17, 1914. (38 Stat., 509) ; act of: ‘September 5, 1914 
(88 Stat., as : and part.of act of March 4, 1915 (38 Stat., 1138- 7 


a Gib 


It seems to be the purpose of these statutes to encourage. and 
“promote the reclamation, by irrigation, of the arid and semiarid 
public lands of the Western States through individual effort and 


i private capital, it being assumed that settlement and occupation will — 


naturally follow when the lands have thus been rendered more pro- 

ductive and habitable. | Ye 
- Such reclamation is often a difficult and expensive undertaking, 3 
and desert-land entrymen sometimes find serious difficulty in comply- 


ing with all the requirements: of the law, particularly persons. who. 


possess little capital. All claimants should restrict their entries to 
only that quantity of land which they can reasonably expect to re- 
claim, even though such area be much less than may be lawfully 
entered. As the more accessible and easily appropriated. streams be- 
come exhausted, it becomes necessary to convey water, often for very 


long distances, from more remote sources of supply; more elaborate 


_ and expensive systems of irrigation. works are required, the cost of 

water rights is correspondingly imcreased, and individuals. conse- 
quently find it necessary to unite their efforts in various forms of co- 

' operative enterprise in order to secure the necessary capital. Never- 


* theless, a small tract of land, thoroughly reclaimed, with an adequate ane 


water supply obtained from a large, well- constructed irrigation sys- — 


tem, may well-be considered a very valuable piece of property, and 


more desirable than a larger tract only partially reclaimed, or re- 


claimed from a small, private irrigation system, less permanent and — ore: 


| efficient 1 m aaa 
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"STATES IN WHICH DESERT-LAND ENTRIES MAY BE MADE. 
2. The. act of March 3, 1877, provided. for the making of entries of 
desert land in the States of California, Nevada, and Oregon, and in 
‘the then Territories of Arizona, Dakota, Idaho, Montana, New 
_ Mexico, Utah, Washington, and Wyoming. The act of March 3, 


~ 1891, amended the provisions of the former act and extended them — 
to the. State of Colorado. Still further amendments and additions, — 


of general application, were made by the acts of March 28, 1908, _ _ 


_ April 80, 1912, and March 4, 1915. After the admission of the va- 


rious Territories as States into the Union the desert lands therein . - 


remained subject to disposal in the same manner asbefore. 
LANDS THAT MAY BE ENTERED AS DESERT LAND. 


' 8. As the desert-land law requires the artificial irrigation of any 
land entered thereunder, lands which are not susceptible of irriga- 
- tion by practicable.means are not deemed subject to entry as desert | 
lands. ‘The question as to whether any particular tract sought to be | 
entered as desert land is in-fact irrigable from the source proposed 
by. the applicant will be investigated and determined before the ap- 
plication for entry is allowed. (See paragraph 18 of this circular.) 
In order to be subject to entry under the desert-land law, public 
lands must be not only irrigable but also surveyed, unreserved, un- 
appropriated, nonmineral, nontimbered, and such as will not, without 
artificial irrigation, produce any reasonably remunerative agricul- 
tural crop by the usual means or methods of cultivation. In this 
latter class are those lands which, one year with another for a series 
of years, will not without irrigation produce paying crops, but on 
which crops can be successfully grown in alternate years by means of . 
the so-called dry-farming system. (37 L. D., 522, and 42 L. D., 524.) 
‘Under the act of June 22,1910 (86 Stat., 583), lands-which have 
_ been. withdrawn or classified as coal lands, or are valuable for coal, 
- may, if desert in character as above defined, be entered under the 
desert-land law, provided such entry is made with a view to obtaining 
_ title with a reservation to the United States of the coal in such lands. 
and of the right to prospect for, mine, and remove the same. By the 
act of July 17, 1914 (88 Stat.,. 509), similar provisions are made 
with respect to all lands which have been withdrawn, classified, or 
reported as containing phosphate, nitrate, potash, oil, gas, or as- 
phaltic minerals, or which are valuable for those deposits. 
- While lands which border upon streams, lakes, and other bodies of © 
-water, or through or upon which there is any stream or body of water _ 
may not produce agricultural crops without irrigation, satisfactory — 


proof of their desert character must be furnished. 


-. ‘WHO MAY MAKE DESERT-LAND ENTRY. © 


4, Any citizen of the United States 21 years of age, or any person 
of that age who has declared his intention of becoming a citizen of © 
the United States, and who can truthfully make the affidavit speci- 
fied in paragraphs § and 9 of these regulations, can make a desert- 
land entry. Thus, a woman, whether married or single, who possesses 
the necessary qualifications can make a desert-land entry, and, if 
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i married, spiiout: easing into consideration any entries her husband ee 


may have made. 
_ The right of a woman to. make a, desert- land entry will, however, 
be affected by her marriage in so far as her citizenship is dependent 


- upon that of her husband. Under the naturalization laws of the — 
- United. States, a woman of alien birth who is married can not be 


naturalized in her own right, but her status with respect to citizen- 
ship is regarded as'being at all times the same as that of her husband. 
Such a woman should therefore state in her declaration. whether 

- her husband is a native-born or a naturalized citizen of the United © 


States, or has declared his intention to become naturalized, as the — 


case may be. On the other hand, it is provided by. the act of March 
2, 1907 (34 Stat., 1228), that an American woman who marries a — 
| foreigner shall take the nationality of her husband. Any woman — 
seeking to make desert-land entry must, therefore, state in her decla- — 


ration whether she is married or single, and if married must give the 


date of her marriage, and if married since March 2, 1907, must state 


whether her husband is a native-born or a naturalized: eran of the _ 


United States, or has declared his intention to. become a citizen; or, . 

if the marital relation has ceased to exist, she may. show that fact. | 
and, also, that she has resumed her American citizenship by one . 
of the methods prescribed by the statute. However, a female citizen* 
of the United States who, after making’a desert-land entry, marries. 


‘an alien who is entitled to become. a citizen. of the United States, - | 


_ may perfect title to the entered land by compliance with the desert- 
land laws, the same as if she had remained unmarried .or had mar- 
ried a citizen of the United States, but proof of the husband’s eli-. 
gibility .to citizenship must be supplied. 
38 Stat., 740; 48 L. D., 444.) : 
A certified copy of the certificate of naturalization, or dacliea _ 
tion of intention, as the case may be, should accompany the appli- 
_ cation in every instance, where required by the foregoing rules. _ 
At the time of making final proof, claimants of alien birth must 
have been admitted to full citizenship, but a certified copy of the 
- final certificate of naturalization need not be furnished if it has 
- already been filed in connection with the original. pas or 
, with the ‘proot of an assignment: of. the entry. | 


QUANTITY OF LAND THAT MAY BE. ENTERED. i 


B. sundar the act of March 3, 1877, desert- land entries to the maxi- + 
- mum of 640 acres were allowed, but by the act of- March 38, 1891, ~ 
- the maximum area that may be ‘embraced in a desert entry was re. : 


(Act of Oct. 17, 1914, 


' duced to 320 acres. This limitation must, however, be read in con-. — 


nection with the act of August 30, 1890 (26 Stat., 391), which limits — 
to 820 acres, in the aggregate, the amount of iand to-which title 
may be acquired under all the public, land Jaws, except the mineral 


Jaws. Hence, a person having initiated a claim under the home- | - 


= stead, timber and stone, preemption, or other agricultural ‘land 
_ laws, or under all such laws, since August 30, 1890, say, to 160 acres. 
in the ageregate, and acquired title to the land so claimed, or who 
' is. claiming such an area under subsisting entries at the date of his 
o desert-land appheation, may, if otherwise qualided' enter 160 acres 
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of land under the desert-land laws. In other words, he may make 


a desert-land entry for such a quantity of land as, taken together. 
with all land acquired and claimed by him under the other agricul- — 
tural land laws since August 30, 1890, does not exceed 320 acres in | 
_ the aggregate. It is to be noted, also, that the act of June 22, 1910 
— (86 Stat:, 583), provides that desert-land entries made for lands 
withdrawn or classified as coal lands, or valuable for coal, shall- 
hot exceed 160 acres in area, and that a like restriction is made 
by the act of July 17, 1914 a Stat., 509), with reference to desert- — 


~ Jand entries made for land withdrawn, classified, or reported as 


-  erals, or valuable for those deposits. . 


. containing phosphate, nitrate, potash. oil, gas, or asphaltic min- 


SECOND ENTRY 


A person’s right of entry under the desert-land law is. exhausted 


either by making an entry or by taking an assignment of an entry; in 
whole or in part, whether the maximum quantity of land, or less, is 
entered or received by assignment; except, however, that under the 
act of September 5, 1914 (38 Stat., 712), 1f a person, otherwise duly 
qualified to make a desert-land entry, has previously made such entry 
or entries and: through no fault of his own has lost, forfeited, or 
abandoned the same, such person may make another entry. In such 
case, however, it must be shown that the prior entry or entries were 
made.in good faith, and were lost, forfeited, or abandoned because 
of matters beyond the applicant’s control, and that the applicant has 
not speculated in his right, nor committed a fraud or attempted 
fraud in connection with such prior entry or entries.. As the 
asslonment of an entry involves no loss, forfeiture, or abandonment 
thereof, but carries a benefit. to the assignor, it is held to exhaust his 
right of entry under the desert-land law. Hence, no person who has 


assigned such entry, in whole or in part, will be permitted thereafter 
to make another entry, or to take one or any part thereof by assign- ” 


ment. . Applications: to make second entry must not be allowed by 


_the registers and receivers, but must be forwarded by them, with 
“appropriate recommendations, to the General Land Office, accom- - 


& : 


ee 


_ panied by the applicant’s affidavit giving data from which his former . 


“entry, or entries, may be identified (preferably its series and number, 
_as well as a description of the tract by section, township, and range), 
and showing (a) what examination of the land and what inquiries 
- as to its character he made prior to filing his previous application 
or applications for entry, and what reason he had to believe that the 


required proportion. of the tracts could be reclaimed by him through 
irrigation; (b) what improvements he made upon the land, describ-. 


ing in detail their nature and cost, the date of his abandonment of 


— executed a relinquishment of the entry or entries; and (c) what con- 
sideration, if any, he received for abandoning or relinquishing the 
_ entry or entires, and whether he sold the improvements thereon, giv- 


the claim or claims and the reason therefor, and whether he ever _ 


S, 


ing full details as to such sale, if any, including the date thereof and — 


the consideration received. This affidavit must be executed before 
a proper officer (see paragraph 11:of this circular) and must be cor- 


- roborated on all matters susceptible of corroboration by at least one 


witness having knowledge of the facts; or, there may be several wit- 
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nesses, each ieebbrng on some material point. The affidavits ofthe ° 


witnesses may be-executed before any officer authorized to administer 3 
oaths and having an official seal. i. 
If the Commissioner should find that the applicant j is qualified to- 


make a second entry, the application will be returned to the local 


officers for appropriate action In accordance with, paragraph 13 of © 


this circular... 
| LAND MUST BE IN COMPACT FORM. 


66. and: Gilera under. these laws should be in epnnaee form, 


which means that it should be as nearly a square form as possible... — - 


Where, however, it is impracticable, on account of the previous appro- 


ee priation of. adjoining lands or on account of the topography of the — 
- country, to takethe land in a compact form, all. the facts regarding 
__ the situation, location, and character of the land sought to be entered =~ 
and the surrounding tracts should be stated, in order that the General. 


. Land Office may determine whether, under all the circumstances, the 


entry should be allowed in the form sought. Entrymen should make — 
a complete showing in this regard and should state the facts and — 


_ not the conclusions they derive from the facts, as it is the province 


of the Land Department of the Government to determine whether 
or not, from the.facts stated, the entry should be allowed. Under 
no circumstances, however, can one entry be made for two or more . 
separate tracts or for two tracts which touch each other at only a 


single point. 


oo PREFERENCE RIGHT MAY {BE : ACQUIRED on UNSURVEYED ; 
LA : 


4. Pee to the act of March. 98, 1908, a desert- land ene could 


embrace unsurveyed lands, but since the date of that act desert-land 


entries: may not be made of unsurveyed lands. This act provides, - 
however, that any individual qualified to make entry of desert lands » 


under the desert-land: acts who has, E iaed to survey, taken possession. 
_of a tract of unsurveyed desert lan 


not exceeding i in area 320 acres 
in compact form, and has reclaimed or has in good-faith commenced 


the work of reclaiming the same, shall have the preference right to _ | 


make entry of such tract under said acts, in conformity with the 


- public-land surveys, within 90 days after the filing of the approved - ; 
plat of survey in the district land office. ~ 


To preserve this preference right the work of reclamation must 


be continued up to the filing of the plat of survey, unless the reclama- 


tion of the land is completed before that time, and in that event the 


. claimant must ‘continue to cultivate and occupy the land until the © | 


survey is completed and the plat filed. A mere perfunctory occu- | 


pation of the land, such as staking off the claim or posting notices _ 
thereof on the land claimed, will not secure the preference. right 
as against an adverse claimant. While actual settlement and resi-— 


dence upon the land, as required under the homestead law, are not 


necessary, the possession, and improvements must be such as to con-. | 
_ form to the requirements of the desert-land law and must. eytence 
7 aes faith on the pee of the ee | 
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| HOW TO PROCEED TO: MAKE A DESERT-LAND ENTRY. 
8. A person who desires: to make entry under the desert-land laws 


must file with the register and receiver of the proper land office a 
_ declaration or application, under oath, showing that he is a citi-. 


zen of the United States or has declared his intention to become — 


such citizen; that he is 21 years of age or over; and that he is also 
a bona fide resident of the State.in which the land sought to be © 
entered. is located. He must also state that he has not previously 
_ exercised the right of entry under the desert-land laws by making 
_ an entry or by having taken one by assignment; that he has per- 
—sonally examined every legal subdivision of the land sought to be 
entered; that he has not, since August 30, 1890, acquired title, under 
any of the agricultural-land laws, to lands which, together with the — 
land applied for, will exceed, in the aggregate, 320 acres; and that. 
he intends to reclaim the lands applied. for by conducting water 
thereon within four years from the date of his application. This” 
- declaration must contain a description of the land by legal sub- 
_ divisions, section, township, and range. If the application is made > 
tor lands withdrawn or classified as coal lands. or for lands with- 
drawn, classified, or reported as containing phosphate, nitrate, 
potash, oil, gas, or asphaltic minerals, or valuable therefor, the ap- 
~ plicant must also state in his declaration that the same is made in 
accordance with and subject to the act of June 22, 1910 (36 Stat., 
588), or the act of July 17, 1914 (88 Stat., 509), as the case may be. 
9. Special attention is called to the terms of this application, as 
they require a personal knowledge by the entryman of the lands 
intended to be entered. The affidavit, which is made a part of-the 
application, may not be made by an agent or upon information and. 
belief, and the register and receiver must. reject all applications in 
which it is not made to appear that the statements contained therein 
are made upon the applicant’s own knowledge, obtained froma per- 
sonal examination of the land. The blank spaces in the application 
must be filled in with a complete statement of the facts, showing the 
-applicant’s acquaintance with the land and how he knows it to be 
desert land: This.declaration must be corroborated by the affidavits — 
of two reputable witnesses, who also. must be personally acquainted 


with the land, and they must state the facts regarding the condition —— 


and situation of the land upon which they base the opinion that it is 
subject to desert entry. The declaration of applicant and the affidavit 
of his two witnesses must, in every instance, be made at the same time 
and place and before the same officer. (As to officers authorized to 
administer oaths in-such cases, see par. 11 of this circular.) 

The statements in the blank form of declaration and accompanying 
affidavits as to present character of the land may be modified so as to 
_ show the facts in any case wherein application is made for entry of 

lands reclaimed, or partially reclaimed, by applicant, before survey,. 
under the provisions of the act of March 28, 1908; as to a former © 


entry, in case application is made for a second entry under the pro-. - 


visions of the act of September 5, 1914; as to the character of the 
land with respect: to coal deposits in case application is made under 
_ the provisions of the act of June 22, 1910, for lands withdrawn or. 
_. classified as coal lands, or valuable for coal; and with respect to 


~ 
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‘phosphate, nitrate, potash, oil, gas, and asphaltic minerals in case : 


application is made under the provisions of the act of July 17,1914, _ | 


for lands withdrawn, classified, or reported as containing those sub- 
_ stances, or valuable therefor. | tm bene oe , 
10. Applicants and witnesses must in all cases state their places of 


actual residence, their business or occupation, and‘ their post-office | 


addresses. It is not sufficient to name only the county or State in 

which a person lives, but the town or city must be named also; and 

where the residence is in a city, the street and number must be given. 

- Itis especially important to claimants that upon changing their post- 
office addresses they promptly notify the egal ofiicers of.such change, ~ 
. for in case of failure to do so their entries may be canceled upon 


notice sent to the address of record but not received by claimant. ~ 3 


_ The register and receiver will be careful to note the post-office address — 
 ontheir records. | | rs | Nts ‘ae 2 
11. The application and corroborating affidavits and all other — 
- proofs, affidavits, and oaths of any kind whatsoever required by law © 
to be made by applicants and entrymen and their corroborating wit- 
nesses must be sworn to before the register or receiver of the land _ 
district in which the land is located, or before a United States. 
commissioner, or a judge or clerk of a court of record, in the county | 
or land district in which the land is situated. The only condition 
permitting the taking of such evidence outside the proper land dis- 
trict is where the county in which the land is situated lies partly in’ — 
two or more land districts, in which case such evidence may-be taken 
anywhere in the county. In case any application, affidavit, proof, or 
oath above mentioned be taken outside the county wherein the land | 
lies, then, unless it was taken before the proper register or receiver, 
the applicant or entryman must show by his affidavit that the quali- 
fied officer employed was the one whose place of business, in the land 
district, is nearest to or most accessible from the land in question. — 
(Act of Mar. 4, 1904, amending sec. 2294, U.S. Rev. Stat., 33 Stat., 59.) 
As to final proofs made outside the county embracing the land, but 
in the town or city where the proof notice is published, see paragraph — 
22 hereof. oe | re aoe : | 


EVIDENCE AS TO WATER RIGHT MUST ACCOMPANY APPLICATION: _ 


12. No desert-land application will be allowed unless accompanied 

by evidence satisfactorily showing either that the intending entry- 

man has already acquired by appropriation, purchasé; or contract 
a right to the permanent use of sufficient. water to irrigate and re- 
claim all of the irrigable portion of the land sought, or that he has. 

initiated and prosecuted, as far as then possible, appropriate steps _ 
-Jooking to the acquisition of such a right. If applicant intends te 
procure water from an irrigation district, corporation, or association, 
but is unable to obtain a contract for the water in advance of the 
allowance of his entry, then he must furnish, in lieu of the contract, 

- some written assurance from the responsible officials:of such district, 


corporation, or association that, if his entry be allowed, applicant | - 


will be able to obtain from that source the necessary water. All _ 
_. applications not accompanied by the evidence above indicated will — 
, be rejected. | | | 7 | 
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PROPOSED IRRIGATION SYSTEM MUST BE PRACTICABLE, — 


13, At the time of filing the declaration with the register and re- 


_. ceiver the applicant must also file plans describing in detail the 
following: Source of water supply; character of the irrigation works 


constructed, in course of construction, or. proposed to be constructed, 
i. e., reservoirs for storage, canals, flumes, or other method by which | 
water is to be conserved and conveyed to the land; if by direct diver- 
sion, the character and volume of the flow of the streams or springs, 
whether perennially flowing or intermittent. If the works have not 
~ been constructed, it must be shown: whether they are to be built by 


an irrigation district, a corporation, or an association, and a general | 
_. description of the proposed plan must be furnished. It must be — 


- shown in connection with any proposed plan whether, and by 
- whom, surveys and investigations have been made which demon- 

strate the existence of a sufficient water supply and the feasibility of — 
the proposed works to convey water tothe land. If the applicant 
. Individually, or in association with others, proposes to construct. 

_ irrigation works, a sworn statement must accompany the declaration, 
‘containing a general description of the proposed works, an estimate 
of the cost, and such other data as will enable the register and re- 
ceiver and the Department to determine the sufficiency of the water | 
supply and the feasibility of the proposed works to convey water 
to the lands to be irrigated. If the irrigation is proposed by means 
of artesian wells or by pumping from nonartesian underground 
sources of water supply, sworn evidence must be submitted as to the 


'. existence of such water supply upon or near the land involved, in- 


cluding a statement as to other wells theretofore sunk and affording 
a. water supply to adjoining or near-by lands. 

- With respect to.the land itself, a specific showing must be sub-. . 
mitted as to its approximate altitude, character of the soil, and to 
what points upon the tract the ditches or laterals are to be extended; — 
and that the land is of such contour that it can be irrigated from the 
proposed system: The map required to be filed by section 4 of the 
act of March 8, 1891 (26 Stat., 1095), must, be suffictently definite and 
accurate (preferably, but not necessarily, prepared by a licensed 
engineer) to show the plan for conducting water to the land to be 
irrigated. The register and receiver will carefully examine the evi- 
dence submitted in such declarations, and either reject defective 
declarations or require additional evidenceto be filed: = 

At the time of filimg his declaration, plans, and the statements 
submitted therewith, the applicant must pay the receiver the sum of 
25 cents per acre for the lands therein described, the declaration to 


be given its proper serial number at that time, in accordance with 


-. existing regulations. No rights to the land are initiated by the filing 


of an. application unless this sum is paid or tendered. The receiver 
~ will issue a receipt for the money, and after proper notations have 
been made on the local office records the application will be trans- 


mitted to the proper Chief of Field Division for report as to the 
sufficiency of the alleged water supply and the feasibility of the pro- 


posed plans. The register and receiver will report to the Chief of 
Field Division any facts in their knowledge with respect to the land, 
the water supply, or the proposed plan of irrigation, including the 
financial responsibility and general ability of the irrigation districts, — 
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_ corporations, or associations which propose to construct works for the | 
reclamation of such land. In all cases the register and receiver will 


- certify as to the status of the lands as.shown by their records, and. ae o | 
when forwarding an application for report they will attach all papers 


filed by the applicant. No application will be. forwarded to the . 


Chief of Field Division until: all evidence required as aforesaid has — 


been furnished by the applicant; nor, in the case of an application 
for second entry, until the application has been returned to the local 
officers alter consideration by the Commissioner, - ae 

_ ‘When an application is received by the Chief of Field Division he 
will have same considered by a field examiner, who will make a 

_ written report thereon recommending the allowance or rejection of . 
the application. If such report is favorable, and the Chief of Field 


. Division is of the opinion that the entry should be allowed, he will 


return the application to the register and receiver with.the report — 
and recommendation -to that effect, whereupon the register and 
receiver will pass upon it in regular order in the light of the report,. 
which is to be attached to the application and become a part of the 
record, and, in the absence of any objection, will sign the certificate. 
at the end of the declaration under date of its allowance, and advise 
the applicant. _ | a eee a ee 
_ ~ It, however, the Chief of Field Division is of the opinion that the 
-entry should not be allowed, he will have a full report prepared on 
.the application and transmit the entire record to the General Land 
Office consideration and action, advising the register and receiver — 
thereof. i: oT eS os | | - 
In the event that an applicant alleges a company, an association, 
or an irrigation district as the proposed source of water supply, 
upon which report has not been submitted, the Chief of Field Divi- 
sion will cause an investigation to be made of such project and have. 
a report submitted thereon to the Commissioner, making a definite 
recommendation as to the allowance of original entries under the 
project, and will transmit the application involved with the report. 
If the project alleged as the source. of water supply has been 
reported upon, but no action on such report has been taken: by the 


Commissioner, the Chief of Field Division will transmit the applica- 


tion to the General Land Office with appropriate recommendation. 
In the event the applicant: alleges a project; which has been passed. 
_. upon by the Commissioner, the Chief of Field Division will consider _ 

- same in accordance with the conclusions reached, and, in the event _ 


that favorable action is warranted, will return the papers to the reg- 


ister and receiver with proper report and recommendation. In case 
adverse action is necessary the Chief of Field Division will transmit - 
the application to the General Land Office with proper recommenda- 
tion, Peg ee eee 
_ Should the Commissioner, after consideration of the examiner’s- 
report and the showing made by the applicant, deny the right to 
make entry, the applicant will be allowed the right to apply for a— 


_hearmg or to appeal, as he may desire. 


If an application is not returned by the Chief of Field Division 7 
In time to be considered and allowed by the register and receiver | 


and transmitted with the returns for the month during which filed, 
_ the register will note “To C. F. D.” (giving date). in the remarks 
| | 48137°—vo1 45-16 23 | : 3 “Se 
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column of the “General Schedule of Serial Numbers,” and will for- 
ward with the returns for that month a separate report, on Form 
4-030, for each application so held by the Chief of Field Division. 
Registers and receivers will render any reasonable assistance to — 


- applicants and witnesses in preparing their declarations and. afii- 


- davits, but it is no part of the duty of these officers to prepare, or 
assist In preparing the map, plans, or evidence of water right re- 


quired to be filed with the declaration. Intending applicants should — 7 


-. cause all such documents and papers to be prepared in advance and 
have them ready for filing with the declarations. : : 
Po ue ae” oo ASSIGNMENTS. a 

_, 14. While by the act of March 3, 1891, assignments of desert-land — 
_. entries were recognized, the Land Department, largely for admin- 
istrative reasons, held that a desert-land entry might be assigned 
as a whole, or in its entirety, but refused to recognize the assign- — 
ment of only a portion of an entry. The act of March 28, 1908, 
however, provides for an assignment of such entries, in whole or 
in part, but this does not mean that less than a legal subdivision 
may be assigned, or that an entry may be thus divided otherwise 
than by the lines of legal subdivisions, or into two or more non- 
.contiguous portions. (With regard to the assignment of desert- 
Jand entries within Government reclamation projects, see General 
Reclamation Circular.) © | as i 

15. The act of March 28, 1908, also provides that no person: may - 
take a desert-land entry by assignment, unless he is qualified to enter 
the tract so assigned to him. Therefore, if a person is not at least 
21 years of age and. a resident citizen of the State wherein the land 
involved: is located; or if he is not a citizen of the United States, or a 
person who has declared his intention to become a citizen thereof; 
or, if he has made a desert-land entry in his own right and: is not 


= entitled, under the act of September 5, 1914, to make a second entry, 


he can not take such an entry by assignment. The language of the 
act indicates that the taking of an entry by assignment is equivalent 
to the making of an entry; and this being so, no person is allowed to | 


take more than one entry by assignment, unless it be done as the. 


- exercise of a right of second entry. The right of entry under the 
desert-land law is exhausted either by making an entry or by taking 
one by assignment, unless such entry be subsequently lost, forfeited, | 
_ or abandoned because of matters beyond the claimant’s control. _ 

' A person who has the right to make a second desert-land entry 
under the act of September 5, 1914, may exercise that right by taking - 
an assignment of a desert-land entry, or part of such entry, if he is. 
otherwise qualified to make a desert-land entry for the particular 
tract assigned. The right to make a second desert-land entry, how- 
ever, 1s not possessed by any person who has assigned some former 

entry, or part thereof. (See par. 5.) CO i a. 4 
‘The act of March 28, 1908, also provides that no assignment to, or 
for the benefit of, any corporation shall be authorized or recognized. 
16. As stated above, desert-land entries: may be assigned, in whole 
‘ or in part, and as evidence of the assignment, there should be trans- 


mitted to the General Land Office the original deed of assignment, or — 7 


8 certified copy thereof. Where the deed of assignment is recorded, 
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8. re copy may be made by the ones “is has cadade: ot the > 
_. record. Where the original deed is presented to an officer qualified 
~- to take proof in desert- land cases, a copy certified by such officer will 
be accepted. Attention is called to the fact that copies of deeds of | 
assignment certified by notaries public or justices of the peace, or, — 
indeed, any other officer than those who are qualified to take proofs 


and affidavits i in desert-land cases, will not be accepted. | 
An assignee must file, with his deed of assignment, an affidavit 


(Form 4-274c) showing ‘his qualifications to take the entry assigned 

- tohim. He must show what entries, if any, have been made by him. - 
_or assigned to him under the agricultural public-land laws, and he — 

‘must also show his qualifications as a citizen of the United States, 

that. he is 21 years of age or over, and also that he is.a resident citi- 
zen of the State in which the land assigned to him is situated. If the 
assignee is not a native-born citizen of the United States, he should | 
also furnish a certified copy of his declaration of intention to become 

a citizen, or a certified copy of his final naturalization paper, as the — 


case may be. It the assignee is a woman, she should 1m all cases state 
whether or not, she is. married, and if so show that, in accordance with | 
the rules explained in paragraph 4, her citizenship i is not lost by rea- 
son of the alienage of her husband. In short, the assignee must prove 
that he possesses all the qualifications necessary to enable him to make 
a desert-land entry for the land proposed to be assigned, were it sub- 
ject to entry. Desert-land entries are initiated by the payment of 25 - 
cents per acre, and no assignable right is acquired by the applicant 
prior to such payment. (6 L. D., 541; 33 L. D., 152.) An assign- 

ment made on the day of such payment, or soon thereafter, is treated 
as suggesting fraud, and such cases will be carefully. scrutinized. 

The provisions of law. authorizing the assignment of desert entries, 
in whole or in part, furnish no authority to a claimant under said 
law to make an executory contract to convey the land after the issu- 


ance of patent and thereafter to proceed with the submission of final - 


proof in furtherance of such contract. (34 L. D., 383.) The sale of 
land embraced in an entry at any time before final payment is made 


‘must be regarded as.an assignment of the entry, and in such casesthe 
person buying the land must show. that he. possesses all the qualifica~ 
tions required of an assignee. (29.L. D., 453.) The assignor of a — 
desert-land entry may execute the assionment before any officer 


authorized to take acknowledgements of deeds, but the assignee must 


execute the affidavit as to his qualifications (Form 4-274c) and all — 


other required oaths and affidavits before some one of the officers 


; specified 3 in paragraph 11 of this circular. 


No assignments of desert-land entries or parts re sites are con- 


| clusive until examined in the General’ Land Office and found satis- 
| factory and the assignment recognized. When recognized, however,  _— 
_ the assignee takes the place of the assignor as effectually as though ~_ 
he had made the entry, and is subject to any requirement that may 
~ be made relative thereto.. The assignment of a desert-land entry to - 
one disqualified to acquire title under the desert-land law, and to _ 


whom, therefore, recognition of the assignment is refused by the — 
General Land Office, does not of itself render the entry fraudulent, 


_.. “but leaves the right thereto i in the peetenor Tn such Pontesiony how-. 
ever, see 42 L. D., 90. 5 Bs | | 


F. 
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After final proof and payment have been made ‘the land may be- 
gold and conveyed to another person without the approval. of the 
_ General Land Office, but all such conveyances are nevertheless sub- 
ject to the superior rights of the United States, and the title so ob- © 
tained would fail.if it should be finally determined that the entry . 
was illegal or that the entryman had failed to comply with the law. 


_ Lands embraced in unperfected desert-land entries are not subject 
to taxation by the State authorities, nor to levy and sale under execu- 
tion to satisfy judgments against. the entrymen. A desert-land en- 
‘tryman may, however, mortgage his interest in the entered land if, 


by the laws of the State in which the land is situated, a mortgage of 


Jand is regarded as merely creating a lien thereon and not as a con- 


'. -yeyance thereof. The purchaser at a sale had for the foreclosure of — 


-such mortgage may be recognized as assignee upon furnishing proof 


_ of his qualifications to take a desert-land entry by assignment. 


_ Transferees after final proof, mortgagees, or other encumbrancers 


- may file in the proper local land office written notice stating the na- — 
ture of their claims, and they will thereupon become entitled to re- _ | 


ceive notice of any action taken by the Land Department with refer- 
ence to the entry. -The register and receiver will report all such 


turns to the General Land Office. 


claims by separate letters, to be forwarded’ with their current re- 


' ANNUAL PROOF. ~ 


- 17. In order to test the sincerity and good faith of claimants 
under the desert-land laws and to prevent the segregation for a 
number of years of public lands in the interest of persons who © 
_ have no intention to reclaim them, Congress, in the act of March 8, 
1891, made the requirement that a map be filed at. the initiation of 


the entry showing the mode of conteniplated irrigation and the pro- 


posed source of the water supply, and that there be expended yearly © 
_ . for three years from the date of the entry not less than $1 for each 
-' acre of the tract entered, making a total of not less than $3 per 


acre, in the necessary irrigation, reclamation, and cultivation of 
the land, in permanent improvements thereon, and in the purchase 
of water rights for the irrigation thereof, and that at the expira- 


tion of the third year a map or.plan be filed showing the character. 
and extent of the improvements placed'on the claim. Said act, 


| however, authorizes the submission of final proof at: an earlier 
_ date than four years from the time the entry is made in: cases wherein 


reclamation has been effected and expenditures of not less than $3 . 


per acre have been made. Proof of these expenditures must be 
made before some officer authorized to administer oaths in public- 
land cases. (See par.-11 hereof.) This proof, which is known as 


yearly or annual proof, must consist of the. affidavits of “two or 


more credible witnesses,” each of whom must have personal know!l- 
edge that the expenditures were made for the purpose stated in 


the proof. The testimony of such witnesses: may be supplemented — 


by the affidavit of the claimant, at his option, but he is not required 


by law to make oath as to the annual expenditures upon or for the — 
benefit of the land. (42 L. D., 165.) Annual proofs-must contain | 
itemized statements showing the manner in which expenditures were 


made, 


~‘ 
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“ACCEPTABLE EXPENDITURES. - —s. 


; ; 18. Expenditures for- thé construction and maintenance of storage - oat 


reservoirs, dams, canals, ditches, and laterals to be used by claimant 


for irrigating his land; for roads where they are necessary; for _ 


erecting stables, corrals, etc., for digging wells, where the water 


- therefrom is to be used for irrigating the land; and for leveling and 
bordering land proposed ‘to be irrigated, will be accepted. EExpendi-. — 
- tures. for fencing all or a:portion of the claim, for surveying for the 
‘purpose of ascertaining the levels for canals, ditches, etc.,and forthe 


-. mnission of final proof. _ 


first breaking or clearing of the soil are also acceptable. = 

| EXPENDITURES NOT ACCEPTABLE. — | 
7 Expenditures for cultivation after the soil has been first prepared | 
may not be accepted, because the claimant is supposed to be compen- 


sated for stich work by the crops to-be reaped as a result of cultiva-_ 
tion. Expenditures for surveying the claim in order to locate the 


corners of same may not be accepted. The cost of tools, implements,  - 


wagons, and repairs to same, used.in construction work, may not be 
computed in cost of construction. Expenditures for material of any. 


kind will not be allowed unless such material has actually been in- 


stalled or employed in. and for the purpose for which it was pur- . 
chased. For instance, if credit is asked for posts and wire for fences 
or for pump or other well machinery, it must be shown that the fence 
has been actually constructed or the well machinery actually put in 
place. No expenditures can be credited on annual proofs upon a — 
desert-land entry unless made on account of that particular entry; 
and expenditures once credited can not be.again applied.. This rule 
- applies to second entries as well as to original entries, and a claimant: 
who relinquishes his entry and makes second entry of the same land 
under the act of September 5, 1914, can not receive credit on annual 
proofs upon the second entry for expenditures made on account of the | 
former entry. (41 L. D., 601, and 42 L. D., 523.) ig Fe 
_ No expenditure for stock or interest m an irrigation company, 
through which water is to be secured for irrigating the land, will 


be accepted as satisfactory annual expenditure until a special agent, - 


or other authorized officer, has submitted a report as to the resources 
' -and reliability of the company, including its actual water right, and 


such report has been’ favorably acted upon by the General Land ._ 
Office. The stock purchased must carry the right to water, and it. — 
must be shown that payment in cash has been made at least to the. | 


extent of the amount claimed as expenditure for the purchase of | 
such stock in connection with the annual proof submitted, and such . 
stock must be actually owned by the claimants at the time of the sub- — 


_ Registers and receivers are instructed to examine carefully all an- 
nual proofs filed and are authorized to suspend them, with notice to 


claimants to cure defects within 30 days, or to reject them, subject 


_ .to the usual right of appeal to the Commissioner of the General Land 
Office. These proofs are to be forwarded with the regular monthly — 


_ returns. However, no annual proof which alleges an expenditure 
for stock or interest in an irrigation company should be rejected — 


: merely because the expenditure was of that character, unless such a 


® . 


_ rejection be warranted under instructions issued by the Commis- 
_ sioner of the General Land Office in acting: upon the special agent’s: 
_ report on the particular company in question. If no such instruc- — 
. tions have been issued, and the company referred to in the annual 
proof be one on which the local officers have not previously requested - 
_. a report from the proper Chief of Field Division, they will immedi- — 
ately call for such report, and advise the Commissioner thereof by — 


~ eral Land Office. 


_ 
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special letter. They will also indorse the fact and date of the call 


- . upon the margin of the annual proof and forward it to the General — 
_ Land Office with the regular returns. > a ae 


NOTICE TO DELINQUENT. CLAIMANTS. | 


at Local officers will examine their records frequently for the purpose | 


of ascertaining whether all annual proofs due on pending desert-land 


_entries have been made, and in every. case where the claimant is in ~ 


default in that respect they will send him notice and allow him 60 


days in which to submit such proof. If the proof is not furnished as 


required, the fact that notice was served upon the claimant should 


‘be reported to the General Land Office, with evidence of service, 
whereupon the entry will be canceled. Said officers should keep on » 
hand a, sufficient supply of blank forms used in notifying the entry- . 
men that annual proofs are due, and they should send such notices 
whenever necessary, without waiting for instructions from the Gen- | 
| “During the pendency of a government proceeding . 
initiated by such notice the entry will be protected. against a private 


contest charging failure to make the required expenditures, and such 


contest will neither defeat the claimant’s right to equitably perfect. 

_ the entry as. to the matter of expenditures during the 60 days allowed 

_ In the notice nor secure to the contestant a preference right in event _ 
the entry be canceled for default under said notice. © _ 


EXTENSION OF TIME FOR FILING ANNUAL PROOF NOT ALLOWED. 
~The law makes no provision for an extension of time in which to 
file annual proof on. desert-land entries not embraced within the 

exterior boundaries of-any land withdrawal or irrigation project 


under the reclamation act of June 17, 1902 (32 Stat., 388), and exten- 


|.sions for said purpose can not, therefore, be granted. However, — 


where a township is suspended from entry for the purpose of resur- 


vey thereof, the time between the date of suspension and the filing 
_. .in the local office of the new plat of survey will be excluded from the 
period accorded by law for the reclamation of land under a desert 


entry within such township and the statutory life of the entry ex- 


tended accordingly. (40 L. D., 223.) During the continuance of - -_. 
the extension the claimnant may, at his option, defer the making of a 


annual expenditures and proof thereof. 


- 19.-Nothing in the statutes or regulations should be construed to . 
mean that the entryman must wait until the end of the year to sub- - . 
' mit his annual proof, because the proof may be properly submitted 
~ as soon as the expenditures have been made... Proof sufficient for the. 
_ three years may be offered whenever the amount-of $3 an acre has 
_ been expended in reclaiming and improving the land, and thereafter _ 


: . annual proof will not be required. 


a, 


~~. ness shoul 
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| | ‘FINAL PROOF. _ : 
90. The entryman, his assigns, or, in case of death, his heirs or an 
_ devisees, are allowed four years from date of the entry within which | 

‘to comply with the requirements of the law as to reclamation and 


— cultivation of the land and to submit final proof, but final proof may 
be made and patent thereon issued as soon as there has been ex~_ 


“gs pended the sum of $3 per acre in improving, reclaiming, and irri-_ 4 


gating the land, and one-eighth of the entire area entered has been _ : 
properly cultivated and irrigated, and when the requirements of the — 


desert-land laws as to water rights and the construction of the neces- 
sary reservoirs, ditches, dams, etc., have been fully complied with. — 
‘NOTICE OF INTENTION TO MAKE FINAL PROOF, 


When an entryman has reclaimed. the land and is ready to make © 
final proof, he should apply to the register and receiver for a notice . 
of intention to make such proof. This notice must contain a com- 


_ plete description of the land, give the number of the entry and name. 


of the claimant, and must bear an indorsement specifically indicating 
the source of his water supply. If the proof is made by an assignee, 


his name, as well as that of the original entryman, should be stated. . 
- It must also show when, where, and before whom the proofis.to be === 
7 made. ‘Four witnesses may be named in this notice, two of whom 


must be used in making proof. Care should be exercised to select as 


witnesses ‘persons who are familiar, from personal observation, with —— 


the land in question, and with what has been done by the claimant 
toward reclaiming and improving it. Care should also be taken to 
ascertain definitely the names and addresses of the proposed wit- 


s y 


nesses, so that they may correctly appear in thé notice. _ 
PUBLICATION OF FINAL-PROOF NOTICE. — 


91. This notice must be published once a week for five successive 


weeks in a newspaper of established character and general circulation _ - 
published nearest the land (see 88 L. D., 181), and it must also be | 
posted in a conspicuous place in the local land office for the same... _- 


- period of time. The claimant must pay the cost of the publication, —— 


_ but it is the duty of registers to procure the publication of proper. | 
- final-proof notices, and registers should accordingly exercise the ut- 
most carein that behalf. (40 L. D., 459.). The date fixed for the tak- __ 
- ing of the proof must be at least 80 days after the date of first publi- — 


| cation. Proof of publication must be made by the affidavit of the. ~ i 
‘publisher of the newspaper or by some one authorized to act for him. 


The register will certify to the posting of the notice in the local office. 


_ 22, On the day set in the notice (or, in the case of accident or - | =: 
unavoidable delay, within 10 days thereafter).and at the place and | 


before the officer designated, the claimant will appear with two of the 
- witnesses named in the notice and make proof of the reclamation, 


~.  gultivation, and improvement of the land. The testimony of each © ~ 


claimant should be taken separately and apart from and not within — 
the corey of either of his witnesses, and the testimony of each wit- . 


hearing of either the applicant or of any other witness, and both . 


be taken separately and apart from and not within the . 
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the applicant and eacn, of the witnesses should be Tequied to state, - 
in and as a part of the final-proof testimony given by them, that they 

have given such testimony without any actual knowledge of any 


[Vou. ©. 


statement made in the testimony of either of the others. In every | ; 


instance where, for any reason whatever, final proof is not submitted | 

_ within the four years prescribed by law, or within the period of an 
-exténsion granted for submitting such proof, an affidavit should be 
filed by claimant, with the proof, explaining the cause of delay. — 


OFFICERS QUALIFIED TO TAKE FINAL PROOF. 


The final proof may be made before any one of the officers named _ 
in paragraph 11 of this circular. If not made before the register or 


receiver, then the proof must, subject to the exceptions noted in said. 


paragraph, bé made in the county and the land district in which the 
- entered land is located. However, final proof may be made outside 


| | - the county in which the land is located provided it be made within 
. the proper land district and in the town or city at which the news- 


paper publishing the proof notice is printed, and in such case the | 


: claimant need not show by affidavit that the officer taking the proof — 


‘is the one nearest to or most accessible from the land. (Act Mar. 4, . 
1904, 88 Stat.,.59%) 0 meres 
‘SHOWING REQUIRED ON FINAL PROOF AS TO IRRIGATION, CUL- 
| ss ss TIVATION, AND WATER, RIGHTS, os 
9g. The final proof must. show specifically the source and volume 
of the water supply and how it was acquired and how it is main- 


- tained. The number, length, and carrying capacity of all ditches to 


and. on each of the legal subdivisions must also be shown. . The 
claimant and the witnesses must each state in full all that has been 
done in the matter of reclamation and improvement of the land, and 


must answer fully, of their own personal knowledge, all of the 


_ questions contained in the final-proof blanks. They must state 
plainly whether at any time they saw the land effectually irrigated, 
and the different dates on which they saw it irrigated should be spe- 
cifically stated. ie ee Te ee 7 ee en 
_ 94, While it is not required that all of the land shall have been — 

actually irrigated at the time final proof is made, it is necessary that 

the one-eighth portion which is required to be cultivated shall also . 
have been irrigated in a manner calculated to produce profitable re- 
sults, considering the character of the land, the climate, and the kind 
of crops being grown. (Alonzo B. Cole, 88 L. D., 420.) The cul- 
tivation and irrigation of the one-eighth portion of the entire area 

entered may be had in a body on one legal subdivision or may be dis- 
— tributed over several subdivisions. The final proof must clearly show . 
that all of the permanent main and lateral ditches necessary for the 
irrigation of all the irrigable land in the entry have been constructed 
so that water can be actually applied to the land as soon as it 1s ready. 
for cultivation. If pumping be relied upon as the means of irriga- 


tion, the plant installed for that purpose must be of sufficient ca- 


pacity to render available enough water for all the irrigable land... 


If there are any high points or any portions of the land which for — 


any reason it is not practicable to irrigate, the nature, extent, and — 





ire 
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srineen of aah areas in each legal subdivision must be fully. stated. : 
~ If less than one-eighth of a smallest legal subdivision is practically 

_ susceptible of irrigation from’ claimant’s source of water supply, and . 
no portion thereof is used as a necessary. part of bis irri ation scheme, ‘ 
_ such subdivision must be relinquished. (43 L. D., 269. | = 
25. As a rule, actual tillage of one-eighth of the land must be 


shown. It is not sufficient to show only that there has been a marked 


increase in the growth of grass, or that grass sufficient to support | 


stock has been produced on the ‘land, as a result of-irrigation. If, - 


however, on account of some peculiar climatic or soil conditions, no _ 
crops except grass can be successfully produced, or if actual tillage 
will destroy or injure the productive quality of the soil, the actual | 
production of a crop of hay, of merchantable value, will be accepted _ 
as sufficient compliance with the requirements as to cultivation (32 


_ L. D., 456). In‘such cases, however, the facts must be stated, and. _ 
the extent and value of the crop of hay must be shown, and, as be- 
'. fore stated, that. same was produced 4s a result of actual irrigation. 3 


26. In every case where the claimant’s water right is founded upon — 
contract or purchase the final proof must embrace evidence which 
clearly establishes the fact and legal. sufficiency of that right. Tf... 
claimant’s ownership of such right has already been evidenced. in 
connection with the original entry or some later proceeding, then the 
final proof must show his continued possession thereof. If the 
water right relied. on is obtained under claimant’s appropriation, 
the final proof, considered together with any evidence previously 
submitted in the matter, must show that the claimant has made such 
preliminary filings as are required by the laws of the State in which 
the land is located, and that he has also taken all other steps neces- — 
sary under said laws to secure and. perfect the claimed water right. 
‘In all cases the water right, however it be acquired, must entitle the 
claimant to the use of a sufficient supply of water to irrigate suc- 
cessfully all the irrigable land embraced in his entry, notwithstand- 
ing that the final proof need. only show the actual irrigation of one- 
eighth of that area. 

In those States where entrymen have made applications for water. 
rights and have been granted permits, but. where no final adjudica- 
tion of the water right can be secured from the State authorities, 
owing to delay in the adjudication of the water courses or other 
delay for which the entrymen are in no way responsible, proof that 
the entrymen have done all that is required of them by the laws of _ 
_ the State; together with proof of actual irrigation of one-eighth of — 
the land embraced in their entries, may be. _accepted. This modifica-— 
tion of the rule that the claimant must furnish evidence of an abso- _ 
lute water right will apply only in those States where, under the © 
local laws, it is impossible for the entryman to secure final evidence 


of title to his water right within the time'allowed him to submit final a 
proof on his entry, and in such cases the best evidence. obtainable >. 


must be furnished. (85 L. D., 305.) | E 
It is a well-settled ‘principle of law in all of the States in which 


the desert-land acts are operative that actual application to a bene: 


ficial: use of water appropriated from public streams measures the’ s 


extent of the right to the water, and that failure to proceed with rea- _ 
sonable diligence to make such application to beneficial use within a’ 
| oe time constitutes an: abandonment of the right. Ee Ss. 
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Water Rights in the Western States, sec. 17 2.) - The final proof, 


therefore, must show that the claimant has exercised such diligence —__ 


as will, if continued, under the operation of this rule, result in his 


definitely securing a perfect right to the use of sufficient water for 


- the permanent irrigation and reclamation of all of the irrigable land 
in his entry. To this end the proof must at least show that water, — 
which is being diverted from its natural course and claimed for the | 
_ specific purpose of irrigating the lands embraced in claimant’s entry, . 
_ under a legal right acquired by virtue of his own or his grantor’s 
comphance with the requirements of the State laws governing the 
appropriation of public waters, has actually been conducted through 


claimant's main ditches‘to and upon the land; that one-eighth of the 
land embraced in the entry has been actually irrigated and cultivated; — 


* that water has been brought to such a point on the land as to readily 
. demonstrate that the entire irrigable area may be irrigated from the - 
system; and that claimant is prepared to distribute the water so 
claimed over all of the irrigable land in each smallest legal subdi- | 


vision in quantity sufficient for practical irrigation as soon as the | 


land shall have been cleared or otherwise prepared for cultivation. _ 

The nature of the work necessary to be performed in and for the 

- preparation for cultivation of such part of the land as has not been. 
irrigated should be carefully indicated, and it should be shown that. — 

the said work of preparation is being prosecuted with such diligence — 

as will permit of beneficial application of appropriated water within 

a reasonable time. - ~ i a ce ae ~. . 


Desert-land claimants should bear in mind that a water right | 


ond. a water supply are not the same thing, and that the two are 
not always or necessarily found together. Strictly. speaking, a 
erfect and complete water right for irrigation purposes is con- 


ed to and limited by the area of land that has been irrigated - | 


with the water appropriated thereunder. Under the various State 
laws, however, an inchoate or incomplete right may be obtained 


which is capable of ripening into a perfect right if the water is ap- ~ 


plied to beneficial use with reasonable diligence. A person may have 
an apparent right of this kind for land which he has not irrigated | 
and which, moreover, he never can irrigate because of the lack of 
available water to satisfy his apparent right. Such an imperfect 
right, of course, can not be viewed as meeting the requirements of 
the desert-land law which contemplates the eventual reclamation of — 
all the irrigable land in the entry. Therefore, and with special - 
- yeference to that portion of the irrigable land of an entry not re- — 


quired to be irrigated and cultivated before final proof, an incom- — 


plete (though real) water right will not be acceptable if its com-— 
pletion appears to be impossible because there is no actual supply — 
' of water available under the appropriation in question. 7 


27. Where the water right claimed in any final proot is derived. _ 


- from an irrigation project it must be shown that the entryman owns © 


‘such an interest therein as entitles him to receive from the irriga--— 
tion works of the project a supply of water sufficient for the proper 
irrigation of the land embraced in his entry. Investigations by field — 
agents as to the resources and reliability, including particularly the - 


source and volume of the water supply, of all irrigation companies, _ 


associations, and districts through which desert-land.entrymen seek 
to acquire water rights for the reclamation of their lands are being 
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made as rapidly as possible, and it is the purpose of the General Z 
Land. Office to accept no annual or final proofs based upon such a 

water right until an investigation of the company in question has 


been made and report. thereon approved. The information so ac- | ol 


* quired will be regarded as determining, at least tentatively, the * 


_ amount of stock. or interest whichis necessary to give the entryman — 
-.a right to a sufficient supply of water; but the entryman ‘will be 


permitted to challenge the correctness of the report as to the facts 


_ alleged and the validity of its conclusions and to offer, either with | 
his final proof or subsequently, such evidence as he can tending to 


_ support his contentions. 


-. Entrymen applying to make final proof are required to: state the 


source of their water supply, and if water is to be obtained from the. 


works of an irrigation company, association, or district, the local 


_. officers will indorse the name and address of the project upon the © = 
~~ copy of the notice to be forwarded to the Chief of Field Division. | 


If the report on the company has been acted upon by the General 


Land Office and the proof submitted by claimant does not show that -_ 


he owns the amount of stock or interest in the company found neces- 
sary for the area of land to be reclaimed, the local officers will sus- 


' pend the proof, advise the claimant of the requirements made by the 


General Land Office in connection with the report, and allow him. 


- 80 days within which to comply therewith, or to make an affirmative . 
showing in duplicate and apply for a hearing. In default of any. . 


. action by him within the specified time they will reject the proof, — 
subject to the usual right of appeal. If application for hearing be 


-. filed, the local officers will transmit one copy thereof to the proper 


Chief of Field Division and forward th 


7 , | other copy, with the final. 
_ proof record, to the General Land Ojfice. ee eG 


_ FINAL PROOF EXPIRATION NOTICE.. 


98, Where final proof is not miade within the period of four years, 
or within the period: for which.an extension of time has been granted, — 


-. the register and receiver should send the claimant a notice, addressed _ 
to him at his latest post-office address of record, informing him that. 
he will be allowed 90 days in which to submit final proof. Should 


no action be taken within the time allowed, the register and receiver. : -_ 


will report that fact, together with evidence of service, to the Gen- 
eral Land Office, whereupon the entry will be canceled. The notice 
- provided for in this paragraph must not be construed as an extension 


of time, or as relieving the claimant from the necessity of explaining . 
_ why the proof was not made within the statutory period, or within 


such extensions of that period as have been specifically granted. _ 


| FINAL PROOF NOT REQUIRED WHILE TOWNSHIP IS SUSPENDED ~ 


FOR RESURVEY, BUT MAY BE SUBMITTED AT CLAIMANT’S | oe 


OPTION.—PROCEDURE. | 


No claimant will be required to submit final proof while the town- 
_ ship embracing his entry is under suspension for the purpose of re- 


survey. (40 L. D., 223.) This also applies to annual proof. (See ree: 


par. 18.) In computing the.time when final proof on an.entry so 
affected will become due, the period between the date of suspension — 


7 andthe filing in the local office of the new plat of survey will be _ aa 


ety : 


a 
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excluded. However, if the claimant so elects, he may submit final 


- proof on such entry, notwithstanding the suspension of the town- — * 


ship. If submitted, the final proof will be received by the local 
officers, who will pursue the same course in regard thereto that would - 
have been pursued in the absence of the suspension. Should final 
certificate be issued on any. such proof, it will describe the entered 
~ land in terms of the. original survey, with reference to the plat of 
such survey and to the fact of a pending resurvey, as follows: 
In accordance with official plat of survey approved ___.._; resurvey DOW | 
pending under group No. _-_., G. L. Q.; authorization dated. ._-__. | og 
~. Patent will not be granted on such a final certificate, however, ~ 
until the resurvey has been completed and approved, after which | 
the certificate will be amended to describe the land by its resurveyed . 
- description. | -_ Sa: 5. PA a 2 
In all cases where an entry has been perfected by final proof and 
right to title established before suspension of a township plat of - 
survey, such entry will be approved for patent and patent granted 
_ regardless of and notwithstanding such suspension. In all such 
cases, however, the final certificate will be amended, on its face, in 
such manner as to make appropriate reference to the resurvey pro- 
posed or in progress, following the form above prescribed for use 
in cases where proof is made after suspension. (See Circular 369, 
dated Dec. 28,1914.) 9 a 7 ef S _ 


_ EXTENSION OF TIME FOR SUBMITTING FINAL PROOF. 


29. There are four general acts of Congress which authorize the 
allowance, under certain conditions, of an extension of time for the 
submission of final proof by a desert-land claimant. Said acts are 
the following: June 27, 1906 (84 Stat., 519, sec. 5); March 28, 1908 
(35 Stat., 52, sec..3); April 30, 1912 (37 Stat., 106); and March 4, 

1915 (88 Stat., 1188-1161, sec. 5).. The act of June 27, 1906, is 
applicable only to entries embraced within the exterior limits of 
some land withdrawal or irrigation project. under the reclamation 
act of June 17, 1902 (32 Stat., 388). For regulations governing ex- 
tensions under said act of June 27, 1906, see General Reclamation | 
Circular. The act of March 4, 1915, is applicable. only to entries 
made prior'to July 1, 1914, and while authorizing in certain cases. 


an additional extension to claimants who have had one or more ex- 


tensions under previous laws, this act denies any extension, under — 
. its terms, to claimants who can obtain such benefit under prior acts. 


”. For regulations governing extensions under the act of March 4, 1915, _ 


see paragraphs. 34 to 36 of this circular. = = | 

_ 80. Under the provisions of the act of March 28, 1908, the period 
of: four years may be extended, in the discretion of the Commis- 
sioner of the General Land Office, for an additional period not ex- 
- ceeding three years, .if, by. reason of some unavoidable delay in the 
construction of the irrigating works intended to convey water to | 
the land, the entryman is unable to, make proof of reclamation and 


- cultivation required within the four years. This does not mean that — 
_ the period within which proof may be made will be extended as © 


a matter of course for three years. The statute authorizes the 
‘Commissioner of the General Land Office to grant the extension, in — 
_ his discretion, for such a period as he may deem necessary for the _ 
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. completion: of the reclamation, not see aus three years, but appli- 


cations for extension under said act will not be granted unless it 


_ be clearly shown that the failure to reclaim and cultivate the lend — 
_ within the regular period of four, years was due to no fault on the 


_ part of the entryman, but to some unavoidable delay in the construc- 


tion of the irrigation works, for which he was not responsible and — 
could not have readily foreseen. (87 L. D., 332.) It must also appear _ 
_ that he has complied. with the law as to. annual expenditures and. — 


. proof thereof. 


‘Under the provisions of the act of April 80, 1912, the Secretary 
| of the Interior may, in his discretion, in addition to the extension 
authorized by previous legislation, grant to any entryman under 


the desert-land laws a further: extension of time for submitting 
final proof, not exceeding three years, where it is shown that, be- 
cause of some unavoidable delay in the construction of irrigation 


_ works intended to convey water to the land embraced in his entry, — 


the claimant is, without fault on his part, unable to make proof of 


_ the reclamation and cultivation of said Jands within the time lim. 
ited therefor, but such further extension can not be granted fora __ 


WN 


period of more than three years, nor affect contests initiated for a 


valid existing reason. Said act also provided: 


That the total extension of the statutory period for making final soot: that : 


may be allowed in any one case, under this act, and any other existing statutes 


of either general - or local application, shall be limited to Six years in the 
aggregate. ce 

An entryman who hae complied wae the law as to anwial expendi- 
tures and proof thereof and who desires to make application for ex- 
_ tension of time under the provisions of the act of March 28, 1908, 
should file with the register. and receiver an affidavit. setting forth 
fully the facts, showing how and why he has been prevented from 
making final proof of reclamation and cultivation ‘within the regular 
period. This affidavit should be executed before one of the officers 
named in paragraph 11 of this circular, and must be corroborated 
-by. two witnesses who have personal knowledge of the facts, and the 
register and receiver, after carefully considering all of the facts, will 
forward the application to the General Land Office, with. appropriate 
recommendation.. - 


The register and receiver are ‘required. to suspend any application - 
7 for extension of time if they consider the affidavits defective in form 
or substance, allowing the applicant a reasonable time to make such - 


- amendments therein as may be deemed. necessary to remove the de- 


, -fects, or to file exceptions to the requirements made, and advising the © 


-applicant that upon his failure to take any action within the time 


- specified, appropriate recommendations will be made. After the 
_. expiration of the time thus granted, the original application and the «© — 
-. amended affidavits, or exceptions, as the case may be, together with | 


‘proper report and recommendations of the register and receiver, will 


be transmitted to the General Land Office for consideration. Tnas- 


- touch as registers and receivers reside in their respective districts, © 


they are presumed to have more or less personal knowledge of the - a 


a conditions existing therein, and for that reason much weight will be 


given their recommendations. 
Applications for further extension of time ander the act of April 


: 30, 1912, any be made 1 in the : same manner, and the same procedure: i. 


366 | DECISIONS RELATING TO THE PUBLIC LANDS. = tvom, 


of March.28, 1908. oo 
PROCEDURE ON APPLICATIONS FOR EXTENSION OF TIME FOR 
_ _ FINAL PROOF WHERE CONTEST IS PENDING, | 


will be followed with respect to such applications as under the act 7 


Po ae il applications for extension of time in which to make final 


proof will be transmitted in due course to the General Land Office, 


- Yegardless of whether or not a contest has been filed against the entry 


_ to which any such application relates. If contest has been filed, the __ : 


local officers will, in their letter of transmittal, make appropriate ref- 
erence to its pendency. Consideration by the General Land Office 
. of an application for extension of time will not be deferred because of : 
the pendency of a contest against the entry in question. unless the 


-- contest charges be sufficient, if proven, to negative the right of the 


_ entryman to an extension of time for making final proof. If the con-— 
. test charges be insufficient, the application for extension, where regu- 
- lar in all respects, will be allowed and the contest dismissed subject to 
- the right of appeal, but without prejudice to the contestant’s right 
to amend his charges. (See Circular 174, dated Sept. 27, 1912.) 


PAYMENTS—FEES, 


82. At the time of making final proof the claimant must pay to the. 
receiver the sum of $1 per acre for each acre of land upon which ° 
proof is made. This, together with the 25 cents per acre. paid at the 
time of making the original entry, will amount to $1.25 per acre, 
which is the price to be paid for all lands entered under the désert- 
land 1gw, except where the entry is-perfected by commutation or pur- 


chase under the act of March 4, 1915. (See-pars. 42 and 48 of this 


circular.) The receiver will issue a receipt for the money paid, and 
if the proof is satisfactory, the register will issue a certificate in 
_ duplicate and deliver one copy to the entryman and forward the other . 
‘copy to the General Land Office at the end of the month during which _ 
the certificate was issued. es | as 
If the entryman is dead and proof is made by anyone for the heirs, 
no will being: suggested in the record, the final certificate should — 


 ssue to the heirs generally, without naming them; if by anyone for 


' the heirs or devisees. . 


When final proof is made on-an entry made prior to the act.of 

March 28, 1908, for unsurveyed land, if the land is still unsurveyed' — 
and such proof is satisfactory, the register and receiver will approve 
game and forward it to the General Land Office without collecting © 


the final payment of $1 an acre and without issuing final certificate. 


Fees for reducing the final-proof testimony to writing should be — — 


collected and receipt issued therefor if the proof is taken before the _ 
register and receiver. As soon as the plat:or plats of any township | 
_. -or townships previously unsurveyed are filed in the local offices the 
registers and receivers will, without awaiting further instructions 


the heirs or devisees, final certificate should issue in like manner to _ 


from the General Land Office, examine their records for the purpose _ | 


of determining, if possible, whether or not, prior to the passage of 
_ the act of March 28, 1908, any desert-land entry of unsurveyed land — 
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was allowed in the locality covered by the said plats; and if any such 


entries are found intact, they will call upon the claimants thereof © 


'. to file an affidavit of adjustment, corroborated by two witnesses, - 
giving the correct description, in accordance with the survey of the 
-. lands embraced in their respective entries. The local officers will 
then note these adjustments on their tract books and plats and trans- . 

‘mit the affidavits to the General Land Office, with separate reports © 


of all conflicts which may have been developed. They will- also — 
report any case in which the claimant has failed, after due notice, . 
_ to file the required affidavit of adjustment. ~ ee are 
If final proof has been made upon any desert-land entry so adjusted 


and the records show that such proof has been found satisfactory by © 


. the General Land Office and no conflicts or other objections are 


- apparent, the register and receiver will allow claimant 60 days within 
which to make final payment for the land, and upon receipt of the 


- * game the register will issue final certificate, which will be transmitted | 


_ to the General Land Office with the returns for the current month. — 


33. No fees or commissions are required of persons making entry 


- under the desert-land laws except such fees as are paid to the officers 
for taking the affidavits and proofs. Unless the entry be perfected 


under the act of March 4, 1915 (see pars, 42 and 48 of this cir- — 


cular), the only payments made to the Government are the original 
payment of 25 cents an acre at the time of making the. application 
~ and the final payment of $1 an acre, to be paid at the time of making ~ 
- final proof. Where final proofs are made before the register or. 
receiver in California, Oregon, Washington, Névada, Colorado, 
Idaho, New Mexico, ‘Arizona, Utah, Wyoming, and Montana, they | 
will be entitled to receive jointly 224 cents for each 100 words of 
testimony reduced to writing; in all other States they will be allowed 
15 cents per 100 words for such service. The United States commis- 
sioners, Judges, and clerks are not entitled to receive a greater sum 
than 25 cents for each oath administered by them, except that they 
are entitled to receive $1 for administering the oath to each entryman 
and each final-proof witness where final-proof testimony has been. 
reduced to writing by them. © - |. oe | 


_ RELIEF UNDER ACT OF MARCH 4, 1915 (88 STAT., 1138-1161). _ 


| 34, The last three paragraphs of section 5 of the act of Congress. - 


approved March 4, 1915 (38 Stat., 1188-1161), entitled “An act mak- 


-.- ing appropriations to supply deficiencies in appropriations for the 


fiscal year*1915 and for prior years, and for other purposes,” author- 


ize the Secretary of the Interior, under rules and. regulations to be — | 


prescribed by him, to grant relief to certain classes of desert-land 


claimants. This new law provides that upon certain conditions such , 
an entryman, or his duly qualified assignee, may obtain an extension 


of time, not exceeding three years from date of its allowance, in 


which to submit final proof; or that upon certain other conditions he 


may either complete his entry in the manner required of a homestead 


claimant or. purchase the land on specified terms. The following 


rules and regulations (approved Apr. 13, 1915, Circular 399, and here - ; - 


printed without substantial change) will be observed in the adminis- 
~ tration of said provisions of law. . . ce: 
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APPLICATIONS FOR RELIEF. . 


_ 85, All applications for the benefits of the new law should be filed 
_ prior to the expiration of the time within which the applicant would 
otherwise be required to make final proof on his desert-land entry in © 
the land office for the district in which the entered land is situated, — 


to be forwarded, with appropriate recommendations, to the Commis- — : 


sioner of the General Land Office for action. ‘They must be supported 
by the affidavit of the applicant, corroborated by two witnesses, as to — 
the material facts necessary to be shown. AJI such affidavits must be 
executed before an officer authorized to administer oaths in. desert- 


land cases. (See par. 11.) | - ae 
-. All such applications should contain the name of the entryman and 
the date of the entry, and, if the entry has been assigned, the name of 
_ the assignee and date of the assignment; the description of the land. 

involved; a statement of the various sums of money expended by the - 
applicant or his grantors in an endeavor to reclaim the land, and the 
particular purpose for which each sum was expended; the facts by 
reason of which it has been impossible for claimant to effect reclama-_ 
tion and cultivation and to submit final proof within the usual 
period, or such extensions thereof as may have been granted; and | 
the facts by reason of which the applicant considers that there 1s or 
‘is not, as the case may be, a reasonable prospect that, if an extension 
of time is granted him, he will be able to secure a sufficient water 
supply and make final proof of reclamation, irrigation, and cultiva- 
tion, as required by the desert-land law. = °— oar 


CONDITIONS FOR EXTENSION OF TIME. _ 


86. To entitle an entryman to the benefits of the first of the three 
paragraphs referred to, the following conditions must exist: (1) The 
entry must be a lawful, pending entry made prior to July 1, 1914; | 
(2) the entryman must have complied with the requirements of the 
desert-land law with reference to yearly expenditures:and the sub-. 
mission of annual proofs thereof;. (3) there must be a reasonable 
prospect that, if an extension of time is granted, the claimant will be 
able to make the final proof of reclamation, irrigation, and cultiva- 
tion, as required by law; (4) the case must be one in which an exten- 
- gion of time, or a further extension, can not properly be allowed under 
‘other laws; and (5) there must be established some fact or facts con- . 
stituting a reasonable excuse for the applicant’s failure to comply | 
with the law within the usual time, and fairly entitling him, in 


-. justice and equity, to this form of relief. 


. The existence of the first two of these conditions can be determined — | 
by examination of the records of the General Land Office, but in 


order that applicants may have the benefit of every possible circum- _ : 


_ stance entitling them to equitable consideration, they are privileged to 
make such further showing as they may desire as to any moneys 
which they may have expended in improving the land, but not used 
as the basis of annual proof. - Ea. ae 

‘The existence of the third, fourth, and fifth conditions above enu- _ 


-merated must be established in all cases by the affidavits filed in 


support of the application for relief. | So | 
_ . With regard to the third condition, it must be shown what steps — 
the applicant has taken to secure a water right; and either that 
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“he'has secured such a right (so far as that is possible, under the State ~~ 


laws, in cases where beneficial application of the water to the land. 


has not yet been made), or that there is no reason to doubt that'he. - = 


~ will be able to secure such’a right before his final proof is due; that — 


the source of water supply, if a natural stream, will, in ordinary < : 


‘seasons, furnish the amount of water needed by the claimant to 


reclaim the irrigable land in his entry- after all appropriations prior = ss 


to his have‘been satisfied; and, if water is to be taken from wells, 


that there is reason to believe that an adequate supply can be obtained = 


-. . from thatsource. : 


tion, or district upon which a special agent or other officer has made 
a‘ favorable report, and favorable action on such report. has been 


" Tf.water is to be obtained through an irrigation company, associa~ 


taken, the existence of the third condition will be taken for granted, — 


provided the applicant shows-that he has become the owner of the 


required amount of stock or intérest in the project, or taken the 
“required steps to secure the inclusion of the land in the district, or 


that it willbe entirely possible for him to do the one or the other, as | 
‘the casemay be, 

If an.adverse report has been made on the irrigation project in — 

question, or if adverse action thereon has been taken, the applicant 

may. present such showing of facts as may tend to refute the findings 

‘made and the conclusions reached, whereupon, if the allegations seem 

to, warrant such action, a hearing will be ordered to determine the — 


merits of the case. : Ce ead We Ten 
The fourth condition above enumerated will be satisfied if the - 

case does not come within the terms of any general or special acts 

- of Congress providing for the allowance of extensions of time for — 
submitting final.proof on desert-land entries. The general acts are 
the following: June 27, 1906 (34 Stat., 519, sec. 5); March 28, 1908 
(85. Stat., 52, sec. 3); and April 30, 1912 (37 Stat., 106). The only. 
special acts now requiring mention in this connection are those of 
_- October’ 30, 1913 (38 Stat., 234), and April 11, 1916 (Public No. 
49).- Generally speaking, extensions of time can not be allowed 
under these acts where extensions aggregating six years under all 
acts, both general and special, have been granted; where the irriga- 

. tion works intended to convey water to the land have been com- | 
- pleted, or, for any other reason, the claimant’s inability to. submit 
final proof can not be attributed to unavoidable delay in the con- 


- struction of such irrigation works; where the cause of delay in sub- | a 


- mitting the final proof is the claimant’s temporary inability to ac- 
quire a. water right; or where, on account of drought of greater or — 
less duration, but not likely, in all probability, to be a permanent | 


: condition, the operation of a completed system of irrigation works " 
has been hindered or delayed. Under any. of these conditions an _ 


application for an extension of, time under the first paragraph of — 
the new law can be entertained, except where the entered lands have 


been. included within the exterior limits of a land withdrawal or : 


irrigation project under the act of June 17, 1902 (82 Stat., 388), 

and the submission of satisfactory final proof is being hindered. or 

- delayed thereby, so that the case comes within the provisions, of the 

fifth section of the act of June 27, 1906, supra. Co a ef 

No application for extension of time can be allowed, however, if . 
it appears that the claimant’s inability to submit final proof as re- 
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quired by the desert-land law is due to his own neglect or default; 
nor will any such application be granted where it appears that there 
is no reasonable prospect that the applicant will be able to provide a- 
-* supply of water sufficient to irrigate and permanently reclaim ‘all 

_ the irrigable land embraced in his entry, because, in such a case, 
no extension of time can enable the entryman to comply with the 


~ requirements of the desert-land law. 
OTHER FORMS OF RELIEF. 


87. The second and third: paragraphs of the new law are designed 
_to afford relief in cases of the kind last above mentioned by authoriz- — 
ing the Secretary of the Interior, in his discretion, to permit the — 
applicant to perfect his entry in the manner required of a home- 
stead entryman, or to purchase the land on the terms specified, as - 
the applicant may elect. The entry itself is not transmuted, how- 
ever, but remains a desert-land entry, subject to a new kind of proof. 


CONDITIONS AUTHORIZING HOMESTEAD PROOF AND PURCHASE. 


88. To entitle a claimant to relief under either of these paragraphs, 
it must be made to appear to the satisfaction of the Secretary of the 
Interior (1) that the entry in question is a lawful pending entry, 
made prior to July 1, 1914; (2) where application for relief is made | 
on behalf of an assignee, that the entry was assigned to him prior to | 
March 4, 1915; (3) that the applicant, or his assignors, have, in good 
faith, expended the sum of $3 per acre in the attempt to effect recla- 
mation of the entered land; and (4) that there is no reasonable 
prospect that if the extension of time authorized under the provisions | 
of this act, or any other existing law, were. granted the applicant 
would. be able to secure water sufficient to effect reclamation of the 
land in his entry or any subdivision thereof. The first. two of these 
| oc aene, can be determined from the records of the General. Land » 

ce. oo oo #2 
_ With regard to the third condition, any expenditure which the 
claimant can show that he has made in good faith and with a reason- 
able beef that it would tend to effect reclamation of the land will 
be acceptable, even though such expenditure may not have been such 


‘as would satisfy the requirements for annual proof. — 


- With regard to the fourth condition, the applicant should show 
what steps he has taken for the purpose of acquiring a water right 
and. with what result, what has been done by himself or others 
toward the development of a water supply and the construction of 
an irrigation system to bring the water to the land, the reasons for 

his failure to secure an adequate water supply, and his grounds for | 
believing that there is no reasonable prospect of final success In ac- | 
quiring such a supply. In this connection consideration will be | 
given to any special agent’s reports on file regarding any irrigation — 


.. company or irrigation district from which applicant has been en- 
. deavoring to secure water, and if it appears therefrom that there — 


_ is no reasonable prospect that the applicant can secure a sufficient ~ 
. water: supply, the existence of that condition will be taken for 
granted. a rn re 
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NOTICE OF ALLOWANCE OF RELIEF—ELECTION TO PURCHASE, 


39. When any application for relief nidee the second paragraph | : 
shall have been allowed by the Commissioner of the General Land _ 


. Office, notice thereof will be served through the proper local land , 
_ office upon the claimant, advising him that he will be allowed five ~ 
years from date of service of such notice within which to perfect his — 


. entry. in the manner required of a homestead entryman, unless he «= : 


shall, within 60 days from. receipt of such notice, file in the local land 
office an election to perfect the entry. within five: ‘years by purchase 
_ under the third paragraph, and pay to the receiver, at time of elec- — 
tion, the sum: of 50 cents for each acre embraced in the entry. Such 
election, if filed, must be in writing, signed by the claimant, and his 
signature thereto must be witnessed by two persons whose post. office 
addresses shall be given. The election will be forwarded to the Gen- 


eral Land Office with the regular monthly returns, and must bear the _ 


serial number of the entry to which it relates, and also the number — 
of the ROC ADE: issued for the money paid 1 in connection therewith. 


_ PROCEDURE, 


40. Ta. the submission ore consideration os final nreete under the 7 


sccond and third paragraphs, the usual course of procedure with — 
regard to desert-land final proofs will be followed, so far as. appli- 
cable. The notice of intention to submit. proof, however, should in-- 
dicate whether the bate is to be pares as In homestead ras or. 
by ara ie. 


ASSIGNMENT AND ALIENATION, 


on As the benefits of the second and third paraeraphs are not ex- 

tended to assignees under assignments made after the date of the 
act, no assignment of a desert-land entry which, prior to the date 
of such assignment, has been authorized to be perfected under either 
of said sections, will be allowed; and. in the final adjudication of 
entries being perfected under the’ provisions of said paragraphs, the - 
same rules will be eras as to pier of een ea as in home- 

_ stead cases. — es de a8 , | 


"ENTRIES PERFECTED BY COMPLIANCE WITH HOMESTEAD ‘LAW. 


49, A claimant who has received permission to perfect his entry | 


in the manner required of homestead ‘entrymen may make proof at 


any time when he can show that residence and cultivation have been 


- maintained in good faith for the required. length of time and to: the 


required extent. 
However, inasmuch. as the homestead: laws do not satuorine the 
commutation of homesteads made under the enlarged homestead. 
acts, commutation proof will not be accepted upon any desert-land 
entry involving more than.160 acres. In addition to the original pay- 


_ ment of 25 cents per acre at time of entry, a claimant who makes com- - 


mutation proof must pay for the land at the regular “ minimum | 
_ price” of $1.25 per acre. — 


Failure to submit final proof within the five-year period allowed tas? 


| by t the law will, be. ground for the een of the entry, ea! | 
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good reason for the ising can “be chow in lich event’ finial ‘bese _ 
_ tificate may be issued and the case referred to the board. of equitable. i. 
adjudication for confirmation.: S pee 
Those provisions of the homestead. law. ‘which define the personal i 


‘qualifications required of entrymen ‘do: not apply to cases of this 
kind, but the final proof must show that: the claimant possesses: the 
same qualifications as to citizenship. andthe amount of land entered 


by him or assigned or patented: to him, under the agricultural public- 


_ land laws, as.in- the « case of those: who y anke ordinary final pypor on 
| desert-land entries... | | | | | 


—o ‘RESIDENCE ow. ENTERED LAND, 


| 43, tt not iE alveade, wesiding- on his desert-land ee he sea | 
must establish residence thereon within six months from the date - 
of receiving the notice advising him that he will be permitted to per- 
fect his entry under the second paragraph, unless such period. pe : 
extended as permitted by the homestead law... 
Residence upon the land must be: continuously. maintained for a - 
| period of three years from and after-the date of its establishment. | 
During each year the claimant may be absent for two periods only, 
the aggregate thereof not to exceed five months. . Actual residence 
must be maintained for the remaining seven months of each year. If 
commutation proof i is submitted, ‘substantially continuous: residence 
‘upon the land for a period of 14. months must be shown, together © 
with the cultivation of not less than one-sixteenth of the area of the 
entry, unless a reduction of the area required to be cultivated be 
allowed. The requirements made’ by this circular as to the period 
of residence and amount of.cultivation are those of the act of June 6, 
1912 (87 Stat., 123), or the “three-year homestead law.” 
Ifa claimant establishes residence upon his entry prior to the 
allowance of his application for relief, and continues to maintain it.in 
good faith as required by the homestead ‘ law, full credit will be 
allowed for the period during which such ‘residence is so maintained. 
Leaves of absence and credit for’ ‘military. service will be allowed 
upon the same.terms-and conditions‘ as ‘in case’ of a homestead entry. 
“The claimant must havé a habitable house upon the land at the - 
time of submitting final proof. Other improvements should be of 
7 such character and | amount as are sufficient | to show, good faith. 


CULTIVATION. 


. 44, Cultivation of the isad for at least two. years ‘is ‘required, and 
this must generally consist of actual breaking of the soil, followed 


2% by planting, sowing of seed, and tillage for a crop other than native — 


grasses. However, tilling of the land, or other appropriate treatment, . | 


for the purpose of conserving the moisture witha view of making’a © 
profitable crop the succeeding year, will be deemed cultivation within: ~ ' 


_. the.terms of the act (without sowing of. seed), where that manner of 


ee cultivation is necessary or generally followed in the locality. ‘During. & 


the second year not less than one-sixteenth of the area entered must, - 
be actually cultivated, and during the third year, and until. final 


proof, cultivation of not less than one- eighth must be-had.. These . - | 


| poqurements are oe to all cases, without regard to the area ~ 


4 
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. Or iealzon. of the cree The period. of cultivation, like that of a es 


- dence, may begin before. the allowance of the. application for relief; 


oo — eredit.for all cultivation, if in accordance with the provisions of the — 3 : = 
three-year homestead law, will pe allowed, without eae to the Ct arene 
oe Lime, wien! it was een | a 


ENTRIES. IN UrAR ‘AND IDAHO. 


| |B. Te the. entry is situated in, ae States of. Utah « or. a and | ee 
- the lands involved have been, or shall be, designated as beitig of the — 
character subject to entry under the sixth sections of the acts of Feb- | 


— ruary-19,.1909 (85 Stat., 639),°as amended, or June 17,1910. [Ce 
.. Stat., 531), respectively, the entryman. may avail. himself’ of. the * — 
| privileges of these sections, upon .a proper showing of the character. 


. of the land, as required of a homestead applicant thereunder, in oe 


which. event "residence need not be ‘maintained upon the land, but the 
amount of cultivation required is-double that in ordinary cases and - 


- must be shown during a period of four years. For further details, — 


reference should be made to the circular of this office known as“ Sug-. | | ce 
gestions to Homesteaders,” copies: of which ce. be obtained of this’ ee 


ones | or ‘any: local land office. ss | | 
RIGHTS OF HEIRS AND DEVISEES. bes Le oS 


“46. Ifa an. one Wes herore being: wulhoreed ie exercise > thé < 


rights conferred by the second and third paragraphs, or after such 


‘authorization but before he has: perfected: his entry, his. ‘rights, will | 
pass to-those persons who would inherit his lands according to the™ 
laws of the State wherein the entry is located or, if he leaves a will, to - 


those to: whom he devises such rights. . Applications for the benefits a 


_of the new law may be filed, and’proofs thereunder may be‘submitted 
either by one of the heirs in bebalf of all; by a guardian of the heirs’ — 
estate if they themselves are minors, or. ‘by. the. entryman’ 3 executor 
or administrator, acting: under the Supervision ‘of the Propet, probate 

court. . | | 
The heirs or’ ‘devisees will not’ be required. to settle or: -teside upon : 


the land, but. must: show that the land has been cultivated.and im- — 
proved. by them or on their behalf,:as required by the homestead law, 
... for such: period. as will, when added: to the entryman’s period. of com- a 
_ pliance with.the law, ageregate ‘the required term of three ears, RG Gohe a 
- they desire to commute the entry, they must show a: 14 months’ period 


-. ‘of*such residence and-cultivation on the part’ of themselves: or ‘the 


. centryman, or both, as would have been ue of him had he | _ ae ~ 
' survived. nee 


‘With regard to the reduction of th. requir ed: area, of. aia = 


i : the same, rules and: Dene will be followed as in pomestend:¢ Cases ae & 


FEES. AND COMMISSIONS. 


“at. ‘The. same. feel and‘ no others; may. Be et — sogrisbins’ an a b epee 


- receivers upon submission of final proofs under the new law as upon. 


| : _ submission of ordinary desert-land proofs. (See par. 83.) Nocom- 
missions may be charged under any circumstances and no testimony. ae 


: = fees unless the ee. is taken a the’ ae office. 
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_ ENTRIES PERFECTED BY PURCHASE, 


48. If claimant elects to perfect his entry under the third es ae 


‘graph he must, within five years from the date of his election and 
payment of the sum of 50 cents per acre, make final proof and 


_ pay to the receiver the further sum of 75 cents for each acre of land | 


embraced in his entry. The final proof, in order to be acceptable, 


must. show that, at the date of the proof, the claimant has upon 


~ the tract permanent improvements conducive to the agricultural de- — 

velopment thereof, of the value of. at least $1.25 per acre, and that — 
he has in good faith used the land for agricultural purposes for 

at least three years. Under this third paragraph grazing will be 
regarded as an agricultural use, provided it be established that the — 
land is best suited to that purpose and_ has been so’ used in good 
faith. Actual residence on the land need not be shown. 


_ IMPROVEMENTS REQUIRED. 


49, ipipeevaneaie made during the first three years | of the life 
of the entry and used as the basis of annual proof, if permanent 
in character and conducive to the agricultural development of the 
land, may be counted as tmprovements required to be shown under 
this ‘section, provided their character and continued existence are 
satisfactorily established by the final proof; but no water rights or _ 
irrigation ditches will be recognized for this purpose unless it is 
clearly shown that they have been made actually conducive to the. 
agricultural development of the land, or a portion thereof, and that” 
that fact is not inconsistent with the truth of the claimant's pre~ 
liminary showing that there was no reasonable prospect that he 
could. acquire a ‘suilicient water supply to umigate, the area land 
of his a a ne 4 

FORFEITURE. 


50. Te: a didnant fails to make final proof dnd: oameal as Te~ | 
uired by the third paragraph, within the five-year period, all sums - 
theretor aod by him will be forfeited et the A canceled. 


| FORM. OF. PROOFS. . 


51. Final Re under the second. paragraph may be nae on ‘the - 
- forms used in homestead cases. For final ee to be inne’ under - 
_ the third paragraph new forms will be furnished. ~ | | 


i. CONTESTS AND RELINGUISHMENTS, 


«BQ. Contadts may be initiated by any. person seoking to acquire 
title to or claiming an interest in the land involved, against a party _ 
to any desert-land entry, because of priority of claim, or for any _ 


sufficient cause affecting the legality or validity of the claim. not | 


shown by the records of the Land Department. 


Successful contestants will be allowed a preference right of entry. | 


for 30 days after notice of the cancellation of the contested entry, 
in the same manner as in homestead cases, and the register will give 
the same notice and 1 is entitled to the same fee for notice as in other — 
ae | | 
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53. A rere caine may be relinquished at any time i ‘ie pg 
party owning the same, and when relinquishments are filed in the 


iocal land oifice the entries will be canceled by the register and re- 


- ceiver in the same manner as in homestead, preemption, and other — | hike 
_ cases, under the first section of the act of May 14, 1880 (21 Stat., 140). 


_ Conditional relinquishments will not be accepted. 


54. All previous = an instructions not in harmony herewith a 


are meee, vacated. 


Approved: | 
i A. Jonzs, 
erst Assistant Seoretary. 


STATUTES. 


An Act to’ ‘Provide for the Sale of Desert. Lands in Certain States and Territories. ae 


Car Tanzaran, Commissioner. ee 


‘Be tt enacted by the Senate and House of Representatives of the . 7 
United States of America in Congress assembled, That it shall be. 
lawful for any citizen of the United States, or any person of requisite © 


age “who may be entitled to become a citizen, and who has filed his © 
_. declaration to become such” and upon payment of twenty-five cents. . 
_ per acre—to. file a declaration under oath with the register and the 

receiver of the land district in which any desert land is situated, that 
he intends to reclaim a tract of desert land not exceeding one section, 
_by conducting water upon the same, within the period of three years? ° 
thereafter: Provided, however, That the right to the use of water by 
the person so conducting the same, on or to any tract of desert Tait 
of six hundred and forty acres shall depend upon bona fide prior ap- 
propriation; and such right shall not exceed the amount. of water — 
actually appropriated, and necessarily used for the purpose of irriga- 


tion and reclamation; and all surplus water over and above such —— 


actual appropriation and use, together with the water of all lakes, 
rivérs, and other sources of water supply upon the public lands, and 
not navigable, shall remain and be held free for. the appropriation 
and use of the public for irrigation, mining, and manufacturing pur-. 
poses subject to. existing rights. Said declaration shall describe par- 
ticularly said section of land if surveyed, and, if unsurveyed, shall 


_ describe the same as nearly as. possible without a survey. At any = 
' time within the period of three years? after filing said declaration, 


-upon making satisfactory proof to the register and receiver of the ~ 
reclamation of said tract of land in the manner aforesaid; and upon — 


the payment to the receiver of the additional sum of one ‘dollar. ‘per | 
acre for a tract of land not exceeding six hundred and forty. acres to 


any one person, a patent for the same shall be issued to him: Pro-. 
vided, That no person shall be permitted to enter more than one tract. 


of land. and not to exceed six hundred and forty acres," which shall be pe 


in. compact form. Go 
Src. 2. That all lands eee of inher lands and mined Tanda | 


which will not, without irrigation, produce some agricultural crop, “ 





1 Limited to 320. acres by act of March 3, 1891 (26 Stat., 1095). 
| ? Time erienced to four ueare by act of March 3, 1891, supra. 
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|  ahallt be deamed desert lands, within the meaning of thas act, cahicl 


_ fact shall be ascertained by proof of two or more credible witnesses ie 


3 | _ under oath, whose affidavits shall be filed i in the land office 3 in wack 
7 said tract of land may be situated, 


Sxc. 3. That this act. shall. only apply to and take effect i in : the 


States of. California, Oregon, and Nevada, and the Territories of . 


: Washington, Idaho, Montana, Utah, Wyoming, ‘Arizona, New. “Mex- | 


- ico, and Dakota, ‘and ‘the determination of what may be considered | 


desert land shall be subject to the decision and oo of. the 


. Commissioner of the General Land Office. 


err Mareh 35 1877. (19 § Stat. a) 





\ 4: 


. “Three Hundred and meeuty Acre Limitation. 


Bet at pidcted by the Senate and House of Re resentatives ne the . 
United States. of America mM Congas pot tay Med 7 

No person who shall, ae the passage of this act, ae upon any 
of the: public lands: with a view to occupation, entry, or settlement *— 
under any of the land laws shall be permitted to acquire title to more | 
than three hundred and:twenty acres in the aggregate, under all of 
said laws, but this limitation shall not operate to curtail the right of - 
any person who has heretofore made entry or settlement on the pub- 


-. lie lands, or whose occupation, entry, or settlement. is. validated ‘by. - 


_ this act: Provided, That in all patents for lands hereafter taken-up ~ 
under any of the ‘land. laws of the United States or on entries’ or. 
claims validated by this act, west of the one hundredth meridian, it. 
shall be expressed that there i is reserved from the lands in said: patent ° 
/ described.a right of. way thereon for ditches or canals constructed: i by 
the authority of the United States. => eo 
- Approved, August 30, 1890. be ae oo.) 





An Act to Repeal Timber-Culture Taws, and. for Other - Purposes. 7 oes. 
ge 7 eS *% ne. oe * oe & aie ae 
“Suo. 2. ‘That an-act to provide for the sale of desert lands in: cers 

tain States and Territories, approved March third, eighteen hundred? 


and seventy ili is =e pereey amended °d by agene thereto the following cae 


| sections : 


Sec. 4. That at the five of filing the decamidon hereinbefore canter ‘ene ae yo 
party shall also file a map of said land which shall exhibit a plan showing: the = ~~ 
mode of contemplated irrigation, and which plan shall be sufficient to’-thor-.;° 
oughly irrigate and reclaim said land, and prepare it to raise ordinary. agricul- .. 
tural. crops, and’ shall also show the source of the water to be used for irriga- 
tion and: reclamation. -Persons entering or proposing to enter separate sections dee. Se 
or fractional parts-of sections of desert lands:may associate together in-the :.. 
construction of ‘canals. and ditehes for irrigating and. reclaiming. all of said’ 
- tracts, and may file a ‘joint map or maps [ou their plan of internal ae age et ae 


- ments. 


‘Sko,°5. That no land shall be patented to any. person under this ‘act: unless oa 

- he or his assignors shall have expended in the necessary irrigation, reclamation, ee Oe 

and cultivation. thereof,..by means of main canals-and-branch ditches, and'in -- .-_- 
| -- Permanent se bia upon. me eae and 1 in ane B DUrchase of water rights pa ee 


Bras Beare . 
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oie the terigation of the same, at least three dollars per. acre of. whole tract re- 7 


claimed and patented in thé manner following: Within one year after making: 
entry for such tract of desert land as aforesaid, the party so. entering shall . 
expend: not less than one dollar per acre for the: purposes aforesaid; and he. 
-ghallin like manner: expend the-sum of one dollar per. acre during the second — 
-and:also during the-third year thereafter, until the full sum of three dollars per . 


‘acre.is so expended. . Said party shall file during each year with the. register, ; . 
proof, by the affidavits of two or more credible witnesses, that the full sum of. 


one dollar per acre has been expended in such: necessary improvements during 


- such year, and the manner ‘in which expended,:and at the expiration of the third — 7 


year a map or plan showing the character and extent of such: improvements... 
_ If-any party who has made such application shall fail:during any year to file 
the testimony aforesaid, the lands shall revert. to the United States, and the 


ore twenty-five cents advanced payment shall be forfeited to the United States, and — | 


-” the entry shall be can¢eled. Nothing herein contained shall prevent a claimant 


a from making his final entry and receiving his patent at an earlier date than. / 


hereinbefore. prescribed, provided that he then makes the required, proof. of © 


reclamation to the aggregate extent of three dollars per acre: Provided, ‘That aes 


~ proof be further required of the cultivation of. one-eighth of the land. 
Sc. 6. That this act shall not affect any valid rights heretofore aeerted 


3 under said act of March third, eighteen hundred and seventy-seven, but all. 
bona fide claims. heretofore. lawfully initiated may be'perfected, upon due com- 
pliance. with the provisions of said act, in the same manner, upon the same. _ 


‘terms and conditions, and subject to the same limitations, forfeitures, and con- — 


.tests.as if this act had not been passed; or said claims, at-the option of the : . 
claimant, may be perfected and patented under ‘the provisions of said act,.as © 
amended by this act, so far as. applicable ; and all acts. and: parts of acts in. con- <4 


flict with this act are hereby repealed. 


Sec. 7. That at any time after filing the. declaration, ‘and: within the period of aa 


four years thereafter, upon making satisfactory proof tothe: register and the | 
receiver of the reclamation and cultivation of said: land to the extent and cost. 
and in the manner. aforesaid, and. substantially. in accordance with the plans - 
herein provided for, and: that. he-.or she.is a citizen of the United States, and. 
upon payment: to. the receiver of the additional sum. of ‘one’ dollar. per: acre for 
said land, a patent ‘shall issue therefor to the applicant: or his assigns; but d 
no person or association of persons. shall hold, by assignment or otherwise prior :~ 


tothe issue of. patent, more than three hundred and twenty acres of such arid .— 


‘or desert lands; but this section shall not apply to entries made or initiated ~ 
prior ‘to : the: approval. of: this-act: Provided; however,’ That additional: proofs — 
may be.required at any time within the period: prescribed ‘by law, and that the. 

- claims or entries made under this or any preceding act shall ‘be subject to con- =: 


test, as provided by the law relating to homestead. ‘cases, for illegal inception, i 


abandonment, or failure to comply with the requirements of Jaw, and upon sat- © 
isfactory proof thereof shall. be canceled,. and the. lands: and: moneys pat there- 
for. shall. be forfeited to the United States. 

Sec. §. That the provisions of the act to which. thig is an ‘amendrnent, and: the 
amendments. thereto, shall apply to. and be in force.in the. Staté of Colorado, as - 
' well as the States named in the original act; and no person shall be entitled:to - 


‘make entry of desert land except he be a resident citizen of the State or r Terri- : 7 ie 


sya in which the Jand sought to be entered is located. ee se om 
* “* eo * . Hee, os ao 


“Approved, March’ 3, 1891. cc Stat, 1088) 





. _ Section, 2294, ‘United. States, Revised ‘statutes; as ‘Amended. vy Act of. March 4 fe os 


‘1904 (33. Stat., (59). 


‘Seo, 2094, ‘That. hheveadtar’ all proofs, affidavits, and catia: of. coe 


dnd whatsoever required to be made. by applicants and entrymen. . ~ 
under the homestead, preemption, timber-culture, desert-land, and: 
timber and stone. acts, may; addition to: those. now authorized. toe. 


take ‘such affidavits, proofs,» and oaths, be made. before any. United - ne 


7 States commissioner. or commissioner, of the court exercising Federal i eee 
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jurisdiction in the Territory or before the judge or clerk of any — 
court of record in the county, parish, or land district in which the 
lands are situated: Provided, That in case the affidavits, proofs, and — 
oaths herembefore mentioned be taken out of the county in which 


_. the land'is located the applicant must show by affidavit, satisfactory — 


to the Commissioner of the General Land Office, that it was taken — 


_» before the nearest or most accessible officer qualified to take said 


affidavits, proofs, and oaths in the land districts in which the lands 
applied for are located; but such showing by affidavit need not be 


made in making final proof if the proof be taken in the town or 


_ elty where the newspaper ie Pup ened in which the final proof notice 
is printed. The proof, affidavit, and oath, when so made and duly | 
subscribed, or which may have heretofore been so made and duly 
subscribed, shall have the same force and effect as if made before the 
register and receiver, when transmitted to them with the fees and — 
commissions allowed. and required by law. . That if any witness mak- — 
ing such proof, or any applicant making such affidavit or oath, - 
- shall knowingly, willfully, or corruptly swear falsely to any material - 
imatter contained in said proofs, affidavits, or oaths he shall be 
deemed guilty of perjury, and shall be Hable to the same pains and > 
penalties as if he had sworn falsely before the register. That the | 
tees for entries and for final proofs, when made before any other > 
officer than the register and receiver, shall be as follows: we 4 
‘For each affidavit, twenty-five cents. bs. te 
For each deposition of claimant or witness, when not prepared by 
the officer, twenty-five cents. am ote! | 
For each deposition of claimant or witness, prepared by the officer, 
onedollar, $= ©) | oe 7 7 
Any officer demanding or receiving a greater sum for such service © 


shall be guilty of a misdemeanor, and upon conviction shall:be pun- . 
ished for each offense by a fine not exceeding one hundred dollars. | 





An Act Limiting and Restricting the Right of Entry and Assignment Under the — 
Desert-Land Law and Authorizing an Extension of Time Within Which to 

Make Final Proof. | a - . me ee 

Be tt enacted by the Senate and House of Representatives of the 
United States of Americain Congress assembled, That from and after 

the passage of this act the right to make entry of desert lands under | 

the provisions of the act approved March third, eighteen hundred and | 


seventy-seven, entitled “An act to provide for the sale of desert lands. 2 
in certain States and Territories,” as amended by the act approved 


_ March third, eighteen hundred and ninety-one, entitled “An act to 
_ repeal timber-culture laws, and for other purposes,” shall be re-— 
stricted to surveyed public lands of the character contemplated by 
_ said acts, and no such entries of unsurveyed lands shall be allowed or 
made of record: Provided, however, That any individual qualified to — 
make entry of desert lands under said acts who has, prior to survey, — 

taken possession of a tract of unsurveyed desert land not exceeding — 

in area three hundred and twenty acres in compact form, and has re- 
. claimed or has in good faith commenced the work of reclaiming the 
same, shall have the preference right to make entry of such tract 
under said acts, in conformity with the public-land surveys, within 


a i, 
\ 
os 
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| ninety days sie the fling of t the approved plat of survey in the i 
district land office. | 
Ssc. 2. That from and after the date of the passage of this act no 
assignment of an entry made under said acts shall be allowed or rec- 
ognized, except it be to an individual who is shown to be qualified — 
to make entry under said acts of the land covered by the assigned 
entry, and such assignments may include all or part of an entry; but 
no assignment to or for the benefit of any: corporation or association. 


shall be authorized or recognized. 


_ Src. 38. That any entryman under the above acts who shall show - 
to the satisfaction of the Commissioner of the General Land Office 


that he has in good. faith complied with the terms, requirements, and - = 


provisions of said acts, but that because of some unavoidable delay i in © 


the construction of the irrigating works, intended to convey water to. 


the said lands, he is, without fault on his part, unable to make proof — 


_ of the reclamation and. cultivation of said land, as required by said  - 
- acts, shall, upon filing his corroborated. affidavit with the land office — 


in which said land is located, setting forth said facts, be allowed an 
additional period of not to exceed three years, within the discretion 


of the Commissioner of the General Land Office, within which to 


furnish. proof, as sequined by said acts, of the ¢ sommplotion. of said — 
work. | rete | 


Apes March 28, 1908. Aas Stat. » 62.) 





An Act for the Protection of the surface Rights of Entrymen. 


Be it Sgoied by the Senate and H ouse of Representatives of the | 
United States of America in Congress assembled, 'That any person. 
who has in good faith located, selected, or entered under the non- 
mineral land laws of the United States any lands which subsequently 
are classified, claimed, or reported as being valuable for coal, may, if - 
he ‘shall so elect, and * upon making satisfactory proof ot compliance = 


with the laws: under which such lands are claimed, receive a patent 3 


therefor, which shall contain a reservation to the United States of — 
all coal i in said lands, and the right to prospect for, mine, and remove 


the same. The coal deposits in such lands shall be subject to disposal 


by the United States in accordance with the provisions of the coal- _ 
_ land laws in force at the time of such disposal, but no person shall | 
_ enter upon said lands to prospect for, or mine and remove coal there- 
_ from, without previous consent of the owner under such patent,.ex- 
cept upon such conditions as to security. for and payment of all dam- 
_ ages to such owner caused thereby as a be determined by a court — 


of competent jurisdiction: Provided, That the owner under such 


- patent shall have the right to mine coal for use on the land for 
domestic purposes prior to the disposal by the United States of the 


goal deposit: Provided further, That nothing herein contained skall __ 
- be held to affect or abridge the right of any locator, selector, or entry-_ 


man to a hearing for the purpose of determining the character of the | 
land located, selected, or entered by him. Such locator, selector, or 
entryman who has heretofore made or shall hereafter make final 
proof showing good faith and satisfactory compliance with the law 
under which his land 1 1S claimed shall be entitled toa patent without . 
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-- reservation inléss at:the'time of such final proof and entry it shall be 


a : - shown that the-land is chiefly. valuable for coal. 


a siete Mareh, 3, 1908. : yee Stat., ee 





a An Act to Provide for. Agrienitural Entries. on Goal Lands. oe 


Be it enacted by the Senate ‘Gnd House Sof Re ponents of he ie a 


United States of Americain Congress assembled, That from and after 


the passage of this act unreserved. public lands: of the United States, 


exclusive of Alaska, which have been withdrawn or classified as coal 


— lands, or are valuable for coal, shall be subject to appropriate entry © 


under the homestead laws by actual settlers only, the desert-landlaw, 
to selection under section four of the act approved August eighteenth, oo 
- eighteen hundred and ninety-four, known as the Carey Act, and to | 
withdrawal under the act approved June seventeenth, nineteen hun: 


dred and-two, known as the reclamation act, whenever such entry, 
selection, or withdrawal shall be made with a view of obtaining: or 
passing" title, with a reservation to the United States of the coal in . 
such lands and of ‘the right to prospect for, mine, and remove the 
same. But no desert entry made under the provisions of this act 
- shall contain more than.one hundred and sixty acres, and all home- - 
stead entries made hereunder shall: be subject: to-the conditions, as to. 
residence and cultivation, of entries under the act approved February. 


nineteenth, nineteen hundred and nine, entitled “An act to provide 


_ for an enlarged homestead :”- Provided, That those: who have ini-. 
.. tiated nonmineral entries, selections, or locations in good. faith, 
prior to the passage of this act, on. lands withdrawn or classified’as . 
coal lands may perfect the same under the provisions ofthe laws | 


under which said entries were made, ‘but. shall’ recélve the limited — 


patent provided for in this act.. 
_ §rc.2..That any person. desiring to make entry ander the home- . 
~ stead laws or the desert-land law, any State: desiring to make selec- - 
tion under section four of the act of August eighteenth, eighteen hun- 
dred and ninety-four, known as the Carey Act, and the Secretary of | 
_the Interior in withdrawing under the reclamation: act lands classified 
as coal lands, or valuable for coal, with a view. of securing or passing 
title to. the same in accordance with the. provisions. of said acts, shall - 


state in the application for entry, selection, or notice-of withdrawal - ae 
that the same is made in accordance with and subject to the provi- as 


_ sions and reservations of this act. 


| Suc. 8. That. upon satisfactory. proof of full compliance with the. eg 
on provisions of the laws under which entry is made, and of this act, the. 
-entryman shall be entitled to a patent to the land: entered by him, oo is * 
_ which patent. shall contain a reservation to the United States of all © 
the coal in the lands so patented, together with the right to prospect 


- for, mine, and remove the same. The coal deposits in such lands _ 


shall be subject to disposal by the United States in accordance with 
the provisions of the coal-land laws in force at the time of such dis- 
- posal. Any person qualified to acquire coal deposits’ or the. right to - 


a mine and remove the éoal under the laws of the United States shall —- | 


have the right, at all times, to enter upon the lands selected, entered, - 


0 or patented, as ta as by this act, for the. a ee of f prospecting oe oe 


of the statutory period for*making 
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al Without ¥éservation.- cee (os ee ee 
Approved, J June 22, 1910. “(abs Stat, 88.) 7 a 





An. Act Authorizing the Bearetary of. the Interior to Grant Further Extension of | | 
- Time ‘Within: ‘Which, to Make ‘Froot . on Desert-Land Entries, Fe an 


Be it wed by the’ ‘Senate aaa Ho Ouse of Representatives of thi o - 


United States of America in Congress assembled, That the Secretary. 


of the Interior may, in “his discretion, in addition to the extension — 
authorized by existing law, grant to any entryman under. the desert- 
land laws a further extension of the time within which he is required _ 
to make final proof: Provided, That. such enttyman shall, by his — 
corroborated aon filed in the land office of the district where 

such land is located, show to the satisfaction of the Secretary that 
' because of unavoidable: delay in the construction of irrigation works. 


intended to convey’ water‘to:the ‘land embraced in his entry he:is, ° 
without fault on his part; “unable. to. make proof of the reclamation aa 
and cultivation of said lands as required by law within the time — 


_ limited therefor ; but such. extension shall not be granted for a. period 


of more than three.’ years,'and this act’ shall not affect contests initi- — 
ated for a valid existing’ réason : Provided, That the total extension | 





nal proof that may be allowed. ° 


- in any one case under this*act, and.any other existing statutes of fe ; | 
_ either general or local. application, shall be limited to six events in 
| the aggregate. . ee Se 


Se ape W041 ‘Tou, ou irate 106.) 7 





- An Act. ‘é. Provide tor: ‘Agricultural Entry: ‘of Lands Withdrawn, Classified: ‘or os _ 


- Reported as. Containing ‘Phogphate, sao Potash, Oil, beara or: Asphaltie e 
"Minerals. oo | 


Be it einhied: By ‘ihe Senate anid House of eabiiaiiiiin a tie bs 
United States of America in Congress assembled, That lands with- 


: drawn or classified : as ; phosphate, nitrate, po oll, gas, or josphwinic a . 
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minerals, or which are valuable for those deposits, shall be subject to 
appropriation, location, selection, entry, or purchase, if otherwise 
available, under the nonmineral land laws of the United States, when- | 
ever such location, s@lection, entry, or purchase shall be made with a 
view of obtaining or passing title with a-reservation of the United 
States of the deposits on account of which the lands were with- 


drawn or classified or reported as valuable, together with the right to 


| _ vations of this act.. 


prospect for, mine, and remove: the same; but-no desert entry made 
_ under the provisions of this: act ‘shall contam more than one hun- 
dred and sixty acres: Provided, That all applications to locate, se- 

lect, enter, or purchase under this section shall state that the same — 
are made in accordance with and subject to the provisions and reser- 


Sxc. 2. That upon satisfactory proof of full compliance with the 
provisions of the Jaws under. which. the location, eclectic’, ‘entry, or 
_ purchase is made, the locator, selector, entryman, or purchaser shall 
. be entitled to a patent to the land located, selected, entered, or pur- 

chased, which patent shall contain a reservation to the United States 
of the deposits on: account of which the lands so patented were with- 
drawn or classified or reported as valuable, together with the right | 
to prospect for, mine, and. remove the same, such deposits to be 
subject to disposal by the United States only as shall be hereafter 
expressly directed by law. Any person qualified- to acquire the 
-- reserved deposits may enter upon said lands with a view of prospect- 
ing for the same upon the approval by the Secretary of the Interior | 
of a bond or undertaking to be filed with him as security for the 
payment of all damages to the crops and improvements on such 
lands by reason of such prospecting, the measure of any such damage 
to be fixed by agreement of parties or by a court of competent juris- 
diction. Any person who has acquired from the United States the 
title to or the right to mine and remove the reserved deposits, should 
the United States dispose of the mineral deposits in lands, may 
~ reenter and occupy so much of the surface thereof as may be required 
for all purposes reasonably incident to the mining. and removal of 
the minerals therefrom, and mine and remove such minerals, upon | 
payment of damages caused thereby to the owner. of the land, or 
upon giving a good and sufficient bond or undertaking therefor in 


an action instituted in any competent, court to ascertain and fix 


said damages: Provided, That nothing herein contained shall be 
held to deny or abridge the right to present and have prompt con- | 
sideration of applications to locate, select, enter, or purchase, under _ 
the land laws of the United States, lands which have been withdrawn — 
or classified as phosphate, nitrate, potash, oil, gas, or asphaltic 
mineral lands, with a view of disproving such classification and | 
securing patent without reservation, nor shall persons who have 
located, selected, entered, or purchased lands subsequently with- 
drawn, or classified as valuable for said mineral deposits, be debarred 
from the privilege of showing, at any time before final entry, pur- 
chase, or approval of selection or location, ‘that the lands entered, 
selected, or located are in fact nonmineral in character. © 7 
— Suc. 3. That any person who has, in good faith, located, selected, 
entered, or purchased, or any person who shall hereafter locate, | 
select, enter, or purchase, under the nonmineral land laws of the 
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United States, any lands which are subsequently withdrawn, classi- 


a fied, or reported as being valuable for phosphate, nitrate, potash, oil, 7 


gas, or asphaltic minerals, may, upon application therefor, and mak- 
ing satisfactory proof of compliance with the laws under which such - 
_ lands are claimed, receive a patent therefor, which patent shall con- — 
tain a reservation to the United. States of all deposits on account of - 
which the lands were withdrawn, classified, or reported as being 


valuable, together with the right to prospect for, mine, and remove _ | 


_ the same. be oe eo, Pet a 
_ Approved, July 17, 1914, (88 Stat, 509.) 





_. An Act Providing for Second Homestead and Desert-Land Entries. | ia 


Be it enacted by the Senate and. House of “Representatives of the =e 


United States of America in Congress assembled, prac person ae 
1 


otherwise duly qualified to make entry. or entries of pub | 
under the homestead or desert-land laws, who has heretofore made — 


. . or may hereafter make entry under said laws, and who, through no 


fault of his own, may have lost, forfeited, or abandoned the same, or 
who may hereafter lose, forfeit, or abandon same, shall be entitled 
to the benefits of the homestead or desert-land laws as though such 
| ae or entries had never been made: Provided, That such 
applicant shall show to the satisfaction of the Secretary of the 
Interior that the prior entry or entries were made in good faith, were 
lost, forfeited, or abandoned because of matters beyond his control, | 
and that he has not speculated in his right nor committed a fraud or 
attempted fraud in connection with such prior entry or entries. - 
Approved, September 5, 1914. (88 Stat., 712.) | 





An Act Making Appropriations to Supply Deficiencies in Appropriations for the 
Fiscal Year Nineteen Hundred and Fifteen and for Prior Years, and for Other 
Purposes, — - oe _, oo a ie 
That the Secretary of the Interior may, in his discretion, extend - 
the time within which final proof is required to be submitted upon 
any lawful pending desert-land entry made prior to July first, nine- 
teen hundred and fourteen, such extension not to exceed three years’ 
_ from the date of allowance thereof: Provided, That the entryman or 
his duly qualified assignee has, in good faith, complied with the 
~ requirements of law as to yearly expenditures and proof thereof, and 
- shall show, under rules and regulations to be prescribed by the Sec- 


ec lands — 


retary of the Interior, that there is a-reasonable prospect that if the 
extension is granted he will be able to make the final proof of recla-~ 


‘mation, irrigation, and cultivation required by law: Provided fur- 
ther, That the foregoing shall apply only to cases wherein an exten- 
- gion.or further extension of time may not properly be allowed under _ 
existing law. ee ae 
That where it shall be made to appear to the satisfaction of the 


Secretary of the Interior, under rules and regulations to be pre- 23 


scribed by him, with reference to any lawful pending desert-land 
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entry made prior to July first, nineteen hundred and fourteen, under 
which the entryman or his duly: qualified assignee under an assign- . 
_ ment made prior to the date of this act has, in good faith, expended 
the sum of $3 per acre in the attempt to effect’ reclamation of the 


= land, that there is no reasonable prospect that, if the extension al-’ 


lowed by this act or-any existing law were granted, he would be able . 


to secure water suflicient to effect reclamation. of the irrigable land _ 


in his entry or any legal subdivision thereof,-the Secretary ‘of the | 


_ Interior may, in his discretion, allow such entryman or assignee five  —_—. 


years from notice within which to perfect the éntry in the manner 
required of.a homestead entryman, = = © ~~ pe a 
That any desert-land entryman or his assignee entitled to the bene- 


| fit of the last preceding paragraph may, if he shall so elect within 


_ sixty days from the notice therein provided, pay to the receiver of 
the. local land office the sum of 50 cents.per.acre for each: acre em-_ 
_ ‘braced in the entry, and thereafter perfect such entry upon proof 

that he has upon.the tract permanent -improvements. conducive to 
the agricultural development thereof of the value of not less than © 
$1.25 per acre, and that he has in good faith used the land for agri- 
cultural purposes for three years, and the payment to the receiver — 
atthe time of final proof of the sum of 75 cents per acre: Provided, 
That ‘in such case final proof may be submitted -at any time within 
five years from the date of the entryman’s election to proceed. as 
“provided in this section, and in the event of failure to perfect the 
- -entry:ag herein provided all moneys theretofore paid shall be for-  _ 
feited and the entry canceled. ee re ene ee 
Approved, March 4, 1915. (38 Stat., 1188-1161.). 


ae 
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_ LAWS AND REGULATIONS RELATING TO THE RECLAMATION OF 
ARID. LANDS BY THE UNITED STATES, 

ee Seon Ge 48, 1916. 

Pine He Oe _ RGULATIONS. 7 


This circular contains only the laws specifically applying to reclamation — 


-. homestead entries and water-right applications and regulations thereunder, but » fs 


does not contain the general homestead laws, most of which also apply to 7 
reclamation homestead entries = 8 = ~— a ae eS 


i ® GUNERAL INFORMATION. _ | cr 
1, Section 8 of the act of June 17, 1902 (32 Stat., 388), provides 
for the withdrawal of lands from all disposition other than that pro-. | 


vided for by said act. Lands withdrawn as susceptible of irrigation _ 
(usually referred to as withdrawn under the second form) are subject 


to entry under the-provisions of the homestead law only, and since the -- 


passage of the act of June 25, 1910 (36 Stat., 835), are open to setitle- 
ment or entry only when approved farm-unit plats have been filedand - 
water is ready to be delivered to the land in said farm. units or some 
_ part thereof and such faci has been announced by the Secretary of the 
Interior, except _as provided by the act of February 18, 1911. (36 
Stat., 917), as amended by section 10 of the act of August 13, 1914 
(38 Stat., 686). (Where settlements had been effected in good faith 
prior to June 25, 1910, on lands embraced within. second-form with- 
drawals, persons showing such. settlement are entitled to. complete 
entry in the manner and within the time provided by law. The recla- 
mation act of June 17, 1902, and acts amendatory thereof or supple-__ 
mentary thereto are hereinafter referred to generally as the recla-__ 
“ 9, Under the provisions of the act of February 18, 1911 (86 Stat., _ 
917), as amended by section 10. of the act of August 13, 1914 (38 _ 


_ _ Stat., 686), the prohibition contained in section 5 of the act of Con- > 
- gress approved June 25, 1910, forbidding settlement on or entry of 
~ Jands reserved for irrigation purposes prior to the approval of farm-.  — 


- unit plats and the announcement of the fact that water is ready to 


be. delivered to the land, is set. aside as to lands included in entries : ae 
_ made prior to June 25, 1910, where such entries have been or may be 


relinquished in whole or in part. _ a, 
8. Settlement and entry of such Jands will be allowed'subject. to — 
the provisions of the homestead law and the reclamation law in the © 
same manner as for other lands.subject to entry within reclamation. 


_-projects except that the certificate of the project manager that water-__ 


right application hag been made and charges deposited, which must. 
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be filed in the ordinary case, is not required. - (See par. 5.) The << 
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_ Jands must have been covered by a valid entry prior to June 25, 1910, . 
and shall only be subject to entry under the provisions of the present. 
act in cases where a relinguishment of the former entry has been or | 
shall be filed. Registers and receivers in their action on applications 
to make homestead entry under the provisions of this act will be gov- 


erned by the records of their office‘and will note on all entries allowed 


hereunder the homestead number and date of the relinquished entry 


_.. and the fact that the new entry is allowed subject to the provisions of 


_ section 10 of the act of August 13, 1914 (88 Stat., 686). 


4, Entries are permitted under the act of February 18, 1911, as 


amended by section 10 of the act of August 18, 1914, upon the re- © 
_ Linguishment of an entry made prior to June 25, 1910, and the 
right to enter such land is not limited to one or more entries or | 
entrymen. (Lena Hektner, 42 L. D., 462.) This act has no ap- 
plication where the cancellation of the entry made prior to June 
25, 1910, was the result of a contest or of a relinquishment resulting 
from the same. (Fred V. Hook, 41 L. D., 67.) The act is also 
inapplicable in the case of lands withdrawn under the first form 
and has reference only to lands covered by second-form withdraw- — 
als. (Annie G. Parker, 40 L. D., 406.) td i 
5. Homestead entries of lands platted to farm units and covered 
by public notice are made practically in the same manner as the 
ordinary homestead entry, and registers and receivers will allow 
homestead applications for such lands, if found regular, and accom- 
panied by a certificate of the project manager showing that water- | 
right application has been filed and the proper water-right charges 
deposited. No application to make homestead entry of lands within | 
_a reclamation project and covered by public notice will be received 
. unless accompanied by such certificate of the’ project manager. 
Where under the reclamation law lands within the reclamation 
project are subject to entry notwithstanding public notice covering 
said lands has not yet issued, such certificate of the project manager 
is not required, and in such cases the application, if otherwise regu- 
Jar, will be received and entry allowed. The register and receiver 
will immediately notify the project manager of each entry allowed, 
‘stating whether the entry was allowed with or without the cer- 
tificate of the project manager above referred to. 8 
_ 6. Registers and receivers will indorse across the face of each > 
homestead application, when allowed under the reclamation act, 


- the following: “This entry allowed subject to the provisions of the _ 


act of June 17, 1902 (32 Stat., 388),” and will advise each entryman 


of the provisions of the act by furnishing him with a.copy of this 


circular.: — | | | | 
%. These entries are not subject to the commutation provisions . 
of the homestead law, and on, the determination by the Secretary | 
of the Interior that the proposed irrigation project is practicable, — 
‘the. entries hitherto made and not conforming to an established - 


farm unit may be reduced in area to the limit representing the _ 


acreage which, in the opinion of the Secretary, may be reasonably — 
required for the support of a family upon the lands in question, 

and the lands within a project are platted to farm units represent- | 

ing such areas, | | | | | 
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SUBDIVISION OF FARM UNITS. 


| 8 An entry may be made of part of an established farm unit, 
(a) when the remaining portion of said unit is also desired for 


entry simultaneously by another person and is, in the judgment . 
of the project manager, sufficient, if carefully managed, to return . 


to the reclamation fund the charges apportioned to the irrigable 


area thereof, or (0) can be advantageously included as part of an eM 
established farm unit, or (¢) can in combination with existing 


farm units be advantageously replatted into new farm units, each ~ 


sufficient, if carefully managed, to support a family and return to 
the reclamation fund the charges apportioned to the irrigable area — 


4s of the several new farm units. | tate | a 
9. Where it is desired to make entry of part only of a farm unit, - 


an application for the amendment and subdivision of such unit 


should be filed with the project manager... If such subdivision is 
rectangular and survey is not required to determine the division of | 
the irrigable area of the farm unit as proposed to be divided, no- 
charge will be made. If a survey shall be found necessary to deter- .. 
mine the boundaries of the subdivision of any such farm unit or the | 


division of the irrigable area, the project manager will proceed as 


.directed in paragraph 38 of this circular. Upon such application | 


being filed, the project manager will either approve or disapprove the 
‘game, and if approved, proceed as directed in paragraph 89 of this 
circilar, 7° 7 a nt ee ee | 
10. The farm units may be as small as 10 acres where the lands are 
-suitable for fruit raising, etc., but on most projects so far they have 
been fixed at. from 40 to.80 acres each. These areas are announced 
_ on farm-unit plats, and public notice stating the amount of the 
charges and other details concerning payment is issued by the Sec- 
retary of the Interior. Until this public notice is issued it will be 


impossible in most respects to. give definite information as to any 


particular tract or as to the details intended to be covered by such 
notice; but registers and receivers will, upon inquiry, give all general 
information relative to the public lands included in reclamation 


projects ‘and will keep the project managers of the. Reclamation — 


ervice fully in 
thesame, | 5 SS Supsng 
a | - WITHDRAWALS AND RESTORATIONS, 


11. The withdrawal of these lands at first is principally for the - 


purpose of making surveys and irrigation investigations in order to 
determine the feasibility of the plans of irrigation and reclamation 


proposed. Only a portion of the lands will be irrigated, even if 


the project is feasible, but it will be impossible to decide in advance 


_ of careful examination what lands may be watered, if any, and the | 

- mere fact that surveys are in progress is no indication whatever: that — 

_ the works will be built. It can not be determined how much water 
there may be available or what lands can be covered or whether the |.’ 
cost. will be too great to justify the undertaking until the surveys 


_ and the irrigation investigations have been completed. _ 
- 1%. There are two classes of withdrawals authorized 


by the act— 


| —one.commonly known as “ withdrawals under the first form,” which | 


_ 


formed. by correspondence as to conditions affecting _ 
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| embraces lands that may possibly be needed in the construction and — 


maintenance of irrigation works, and the other, commonly known as .— 


“ withdrawals under the second form,” which embraces lands not sup- 
posed to be needed in the actual construction and maintenance of 


. irrigation. works, but which may possibly be irrigated from such 


works, | 2 8 4 7 | | 
13. After lands have been withdrawn under the first form.they — 
can not be entered, selected, or located in any manner so long as they — 
remain so withdrawn, and all applications for such entries, selec- _ 
tions, or locations should be rejected and denied, regardless of | 
whether they were presented before or after the date of such with- 
drawal. (See John J. Maney, 35 L. D., 250.). Any withdrawal 
otherwise valid shall not be affected by failure to note same -on tract 
book or otherwise follow usual procedure. (42 L. D., 318.) Lands. 


ean not be examined at the instance of individuals prior to the — 
completion of construction to determine whether particular lands .. 


will be irrigable. (42.L.D.,8.) | - | a® 2 
14. In the event any lands embraced in any unapproved or un- — 
certified selection are needed in the construction and maintenance of 
“any irrigation works (other than for right of way for ditches or 
canals reserved under act of Aug. 30, 1890, 26 Stat., 891) under the 
reclamation law, the Government may cancel such ‘selection and . 
appropriate the lands embraced therein to such use. __ ee 

15. Where there are any improvements erected on such lands in 
good faith, payment therefor will be made upon agreement of the . 
owner with the representative of the Government as to the value’ 
of the improvements. Where the owner of the improvements ‘and 
the representative of the Government fail to agree as to the amount ° 
to be paid. therefor, the same shall be acquired by condemnation 
proceedings under judicial process, as provided by section 7 of the ~ 
reclamation act. 00 

16. Lands withdrawn under the second form and becoming subject 
_ to entry in the manner provided by section 10 of the act of August. 
_ 18, 1914, can be entered only under the homestead laws and subject 

_to the provisions, limitations, charges, terms, and conditions of the 

reclamation law, .and all applications to make selections, locations, 


or entries of any other kind on such lands should be rejected, re- 


gardless of whether they are presented before or after the lands are © 
. ‘withdrawn, except that where settlement rights were acquired prior — 

_ to the withdrawal and have been diligently prosecuted and the home- 
stead law complied with, the. settler will be entitled to make and 
complete his.entry subject to all the charges, terms, conditions, lim- 
 itations, and provisions of the reclamation law. (See Sarah E. 
Allen, 44 L. D., 831.) No person will be permitted to gain or exer- — 

cise any right whatever under any settlement or occupation begun 
after wihdrawal of the land from settlement and entry until the. 
| land becomes subject to settlement and entry under the provisions. 
of the acts of June 25, 1910, February 18, 1911, and section 10 of 


ae _ the act of August 18, 1914, or is restored to the public domain. 


17. Withdrawals made under either of these forms do not defeat 
or adversely affect any valid entry, location, or selection which — 
_ segregated and withheld the lands embraced therein from other 

forms of appropriation at the date of such withdrawal; and all 


- 





45.) «ss DECISIONS RELATING TO THE PUBLIC LANDS. 889 


: : entries, selections, or locations of that character should be permitted ~ 7 ie 
_ to proceed to patent or certification upon due proof of compliance 
- with the law in the same manner and to the same extent to which 


they would have proceeded had such withdrawal not been made. 


_. All lands, however, taken up under any of the land laws of the 


United States subsequent to October 2, 1888, are subject to right of 


way for ditches or canals constructed by authority of the United 


States (act of Aug. 30, 1890, 26 Stat., 391; circular approved by | 


_ department July 25, 1903). All entries made upon the Iands re- 
ferred to are subject to the following proviso of the act cited: 
_ hat-in all patents for lands hereafter taken up under any of the land laws 
_. of the United States, or on entries or claims validated by this act, west of the 
- one hundredth meridian, it shall be expressed that there is reserved from lands —_ 
in said patent described a right of way thereon for ditches or canals constructed — 


by the antherity of We United Staten. on ee 
18. Should a homestead entry embrace land that is needed in — 


whole or in part for purposes contemplated by said proviso in the act _ 
of August 30, 1890, the land would be taken for such purpose, and 


the entryman would have no claim against the United States for the 


19. All withdrawals become effective on the date upon which they | 


~ are ordered by the Secretary of the Interior, and. all ‘orders for 


restorations on the date they are received: in the local land office 
unless: otherwise specified in the order. ~ (George. B. Pratt et al., 38 
L. D., 146.) een a ee, | 

20. "Upon the cancellation of an entry covering’ lands embraced 
within a withdrawal under the reclamation act such withdrawal 


_. becomes effective as: to such lands without further order. (See. 


Cornelius J. MacNamara, 33 L. D., 520.) Such lands under first- ~ 
form withdrawal can not, therefore, so long as they remain so with- 
drawn, be entered or otherwise appropriated, either by a successful 
contestant or any other person. = © =) 

21. Where the Secretary of the Interior by the approval of farm- 
unit plats has determined, or may determine, that. the lands desig- 


nated thereon are irrigable, the filing of such plats in the General 


Land Office and in the local land offices is to be regarded as equivalent 


to an order withdrawing such lands under the second form, and as 
an order changing to the second form any. withdrawals of the first — 


form then effective as to any such tracts. This applies to all.areas 


- shown on the farm-unit plats as subject to entry under the pro- _ 
_- visions of the reclamation law or as subject to the filing of water- 
_ right applications, and to all farm units to which the Secretary has 


announced that water is ready to be delivered. Upon: receipt of 


- such plats appropriate- notations of the change of form of with-  — 
drawal are to be made in accordance therewith upon the records of 


__, the General Land Office and of the local land offices... _ ss 
_ 22, Inasmuch as every entry made under the reclamation law is. 
subject to conformation to an established farm unit, improvements _ 
- placed upen the different subdivisions by. the entryman prior to such 
conformation are at his risk. (Jerome M. Higman, 37 L.'D., 718.) 
, They should be confined to one legal subdivision until the entry is 
- conformed. In readjusting such an entry the Secretary is not re- 
_ quired to confine the farm unit to the limits of the entry, but may = 
combine any legal subdivision thereof with a contiguous tract lying 
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~ outside of the entry, so as to equalize in value the several farm units. 
- (Idem.) The act of June 27, 1906, authorizes the Secretary of the 


Interior to fix a lesser area than 40 acres as a farm unit when, “by 
reason of market conditions and special fitness of the soil and climate 


for the growth of fruit and garden produce, a lesser area than 40 — | 


acres may be sufficient for the support of a family” or .when 
- necessary “in order to provide for practical and economical irriga- 
~ tion.” ar : ; 7 | 7 | 

| 7 - ADDITIONAL ENTRIES, 


98. A person who has made homestead entry for any area, within — 


a reclamation project can not make an additional homestead entry 


: for lands outside of a project, nor for lands within a project except 


as provided in the following paragraph. One who has made home- 
stead entry for less than 160 acres outside of a reclamation project 
is disqualified from making an additional entry within a reclamation 
project, as every entry within a project is either made for or is subject 


to conformation to a farm unit, which is the equivalent of a home-. 
stead entry of 160 acres of land outside of a reclamation project. 


(38 L. D., 58.) 
| 


|» 24, Where, however, the first.or original homestead entry was made ~ 


subject to the restrictions and conditions of the reclamation act, any 
entry additional thereto would be likewise subject to the same restric- 
tions and conditions, and in such cases additional entries may be 
allowed within reclamation projects under acts authorizing addi- 


tional entries, except where farm units have been established prior to 


the filing of the applications. Both entries so allowed are subject to 
the same adjustment to one farm. unit as if the entire tract had been 
included in the first entry. (Henry W. Williamson, 38 L. D., 233.) 


ENTRIES UNDER ACT OF MARCH 4, 1915. 
95. Applications to make new entry under the provisions of this 


act must be on the form provided for homestead applications, must 
- refer to. the serial number and- give the description of the former 


entry, and must be accompanied by a relinquishment of the former 


entry and an affidavit by the applicant showing the facts upon which 


- he claims to be entitled to the provisions of this act. The showing 


filed by the applicant must be immediately transmitted to the project 


manager of the Reclamation Service for his report and recommenda- 
tion thereon, and upon the receipt thereof the register and receiver 
will transmit all the papers to the General Land Office with their © 


recommendation thereon. The project manager will forward two 


copies of his report to the Chief of Construction. The register and .- 


receiver will indorse on the face of. each such application the fact 


_ that it is under the provisions of the act of March 4, 1915. (38 Stat., | 
y-*° FABIB.) : ee | _— 
26. Such applications will be given current numbers of the Jand- 
office series, and the proper fee and commissions will be collected 


| in. each case, 


o7. This act permits a new entry only where the former entry was 


made subject to the provisions of the act of June 17, 1902 (82 Stat., 


388), for land which was believed to be susceptible of irrigation, — 


A 
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-- where it has since been determined that the land embraced in such 
- entry or all thereof in excess of 20 acres is not or will not be irri- - 
gable under the project. This act-permits the new entry to be made 
only within the same project as the former entry, nor may any land | 
be entered under this act until such land has been designated asa farm — 
unit. Any such farm unit entered under this act will be subject to — 


conformation to a new farm unit, in the discretion of the depart-~. | _ : 
ment, and will be subject to all the charges, terms, conditions, and _ 


limitations of the act of June 17, 1902 (82 Stat., 388), and acts — 


oo _ supplemental thereto and amendatory thereof, 


98. In order that there may be uniformity in the administration | 
of the act of March 4, 1915, no applications thereunder -will be 
‘allowed by local officers on their own initiative, but all will be for- | 
_ warded to the General Land Office for consideration. © ¢ 


ae | CONTESTS. — 

29. An entry embracing lands included within “a first or second 
form reclamation withdrawal, whether such entry was made before 
_or after the date of such withdrawal, may be contested and canceled 


because of entryman’s failure to comply with the law or for any other - 


sufficient reason, except that for failure to pay the construction. 
charges or charges for operation and maintenance no contest will lie, 
and any contestant who secures the cancellation of such entry and 
pays the land-office fees occasioned by his contest will be awarded 
a preferred right of making entry. Should. the land embraced in 
_ the contested entry be within a first-form withdrawal at time of 


successful termination’ of the contest the preferred right may prove _ 


futile, for it can not be exercised as long as the land remains so with- 
drawn, but should the lands involved be restored to the public domain 
or-a farm-unit plat be approved for the lands and announcement 
- made that water is ready to be delivered, the preference right may be 
-" exercised at any time within 30 days from notice of the restoration or 
- the establishment of farm units. Should the land be within a second- 
- form withdrawal, the successful contestant can not be allowed to 
exercise his preference right of entry prior to the time when the 
Secretary shall have established the unit of acreage and announced 


the fact that water is ready to be delivered to the land in said farm — 


unit or some part thereof, but when the farm unit is established and 
water available as stated, he may make entry under the terms of the — 
- reclamation law. If, however, the land at any time be released from 
all forms of withdrawal, he may enter as in other cases made and 
provided. It should be the duty, however, of such contestant to keep 

the local officers advised respecting his residence to which notice 
may be sent him of his preference right of entry in event of suc- 


| cessful contest, when the’ land is subject to entry, and a notice mailed _ 

to his. address, shown by the records of the local land office at the 
_ time of the mailing of the notice of preference right, will be held to 

meet the requirements of the act of May 14, 1880 (21 Stat., 140). 


- No contest can be allowed, however, against any qualified entryman.: 


who prior to June 25, 1910, made bona, fide entry upon lands proposed, — a 
_to.be irrigated and who established residence in good faith upon the 


_ lands entered by him for failure to maintain residence or to make: 
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improvements upon his land prior to the time when water is available 


for its irrigation. 


_ 80. Under these regulations the filing of contests will be allowed 
against homestead entries made subject to the reclamation law in 


‘the following cases: | _ a , 
(a) Where the entry was made on or after June 25, 1910. 


(6) Where the entry was made prior to June 25, 1910, and it is 


| alleged that the entryman failed to establish residence in good faith | 


upon the lands entered by him. | 


(c) Where the entry was made prior to June 25, 1910, and a period | 


of 90 days has elapsed since the issuance of public notice under 


section 4 of the reclamation act of June 17, 1902 (82 Stat., 388), 
fixing the date when water will be available for irrigation of the 


land. 


(a) Where the entry was made prior to June 25, 1910, for any ‘i | 


_ causes other than “failure to maintain residence or make improve- 
- ments upon the land prior to the time when water is available.” — 


| LEAVE OF ABSENCE, 


31. When homestead entrymen within irrigation projects file in. 


the local land office applications for leave of absence under the pro- 
visions of the act of June 25, 1910, the register and receiver will make 
proper notation of the same on their records and at once, by special 
_. Jetter, forward the application, together with their recommendation 
thereon, to the General Land Office for action. - _ 


- 82. These applications for leave of absence should be in the form ‘ 
of an affidavit duly corroborated by two witnesses, contain a specific. 


description of the land, show the good faith of the applicant, and 
set forth in detail the character, the extent, and the approximate 
value of the improvements placed on the lands, which must be 
such as to satisfy the requirement of the law that the entryman has 
made substantial improvements, and the applicant must show, as a 


matter of fact, that water is not available for the irrigation thereof. _ 


-'The statement’ regarding the availability of water for irrigation must 


be corroborated. by certificate of the project manager, to be filed with. 


the application for leave. — 


_ 83. When sufficient showmg is made in. cases coming within the 


provisions of the.law, leave of absence will be granted until.such 


time as water for irrigation is turned into the main irrigation canals 


_ from which the land is to be irrigated or, in the event that the project 
is abandoned by the Government, until the date of notice of such 


abandonment and the restoration to the public domain of the lands 
embraced in theentry. . - a ae — 
34, Attention is directed to the provision that “the period of . 


actual absence shall not be deducted from the full time of residence 


, required by law.” ‘The effect of the granting of leave of absence > 


under this act is to protect the entry from contest for abandonment, 


~ and by the necessary implication. of the act the period within which 

the entryman is required. to submit final proof will be extended and 

the entry will not be subject to cancellation for failure to submit 
proof until the expiration of the period allowed in which to submit — 
final proof, exclusive of the period for which leave of absence ey Po: 


be granted. Under the provisions of the act of April 30, 1912 ( 


; ‘Stat., 105), no qualified entryman. for lands within a reclamation ~ 
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| project whose entry was made prior to June 25, 1910, and who eatab- — ak 


_ dished residence in good faith upon the lands so entered shall be sub- - 
_ ject to contest for failure to maintaim residence or make improve- | 


_ ments upon his land prior to the time public notice is issued’ fixing: 


the water-right charges and announcing that water is available for 
the irrigation of the Jand embraced in his entry. Within 90 days. 
after the issuance of public notice under section 4 of the act of June — 


17, 1902 (32 Stat., 388), fixing the water-right charges and announc- — 
ing the date when water will be available for irrigation, the entry-  __ 
man must file water-right application for the irrigable land in his _ 

entry in conformity with the public notice and farm-unit plat, and 


must file in the local land office an affidavit showing that he has 
reestablished -his residence. on the land with the intention of main- . 
taining the same for a period sufficient to enable him to make final — 
7 7 _ ASSIGNMENTS. - | cick 
35. Under the provisions of the act of June 23, 1910 (36 Stat., 
592), persons who have made or may make homestead entries sub- 
ject to the reclamation law may assign their entries in their entirety 
at any time after filing in the local land office satisfactory proof 
of the residence, improvements, and cultivation required by the or- 
‘dinary provisions of-the homestead law. ‘The act also provides 
for the assignment of homestead entries in part, but such assign- 


ments, if made after farm. units are established, must. conform | . 


thereto, except as hereinafter provided. (See pars. 36 to 39.) 

36. In cases where the entry involves two or more farm units, 
the entryman may file an election.as to which farm unit he will re- 
tain, and he may assign and transfer to a qualified assignee any 
farm unit or farm units entirely. embraced within the original entry. 
He may also assign parts of farm units included in his entry, pro- | 
vided the assignee has an entry covering or obtains an assignment 
of the remainder of such unit. If an election by the entryman ‘to 
conform to a farm unit be filed and no assignment made of the ~ 
remainder of the entry, the entry will be conformed to the farm — 
“unit selected for retention and canceled as te the remainder. 


37, Where it is desired to assign a part of an established farm unit, _ 


an application for the amendment and subdivision “of such unit 


should be filed with the project manager. The-assignment, with 


accompanying affidavits of the assignee and assignor, must also be 
filed with the project manager for his consideration. a ee 
38. Ifa survey shall be found necessary to determine the bounda- 


ries of the subdivision of any such farm unit, or the division of the — 


 irrigable area, a deposit equal to the estimated cost of such survey __ 
must be made with the special fiscal agent, Reclamation Service, — 
-.. on the project by or on behalf of the parties concerned. Any excess ~ 
_. over the actual cost will be returned to the depositor or depositors  —s_... . 
after completion of the survey, and they will also be required to. 
make good any deficiency in their deposit. ay os ae Ps 


_ 89..When the plats describing the amended farm units are ap- . 
_proved by the project manager, he will forward copy of the'amenda-- _ 


_ tory plat, in duplicate, together with the assignment and accompa- | 


" nying affidavits, to the local land office, where. one copy of the | 


394 - —-~ DECISIONS RELATING TO THE PUBLIC LANDS. —_—i[vor, 


: amendatory plat will be retained, and one copy will be forwarded 


by the local land officers to the General Land Office, together with © 
_. . the assignment and accompanying affidavits. A copy of the amend- 
_- atory plat should also be at once forwarded by the project manager 


to the director’s office at Washington, D. C., to be formally approved 
_ in the usual manner by authority of the Secretary. = = 


40. No assignment of a homestead entry or any part. thereof / 


_ shall be accepted. by the Commissioner of the General Land Office, 


or recognized as valid for any purpose, until after the filing in the © 


local land office of the instruments required by paragraph 41. 
_41. Assignments under this act are expressly made “ subject to the 
limitations, charges, terms, and conditions of the reclamation act,” 


and inasmuch. as the law limits the right of entry to one farm unit | 


and forbids the holding of more than one farm unit prior to pay- 


ment of all construction or building and betterment. charges each | 
assignor must present a showing in the form of an affidavit to the — 


_- effect that the assignment is an absolute sale, divesting him of all 


interest in the Sapir emg “ee and each assignee must present a 


showing in the form of an affidavit that he does not own or hold and. 


is not claiming any other farm unit or entry under the reclamation | 


law upon which all installments of construction or building and bet- 


-  terment, charges have not been paid in full and has no existing water- 
right applications covering an area of land which, added to that taken ~ 


by assignment, will exceed 160 acres, or the maximum limit of area 
_ fixed by the Secretary of the Interior. If the assignee is a. woman, 

it must be shown whether she is married or single, and if a married 
woman it must be shown that the assignment is purchased with her 


“own separate money, in which her husband has no interest or claim - 


(39 L. D., 504, and Sadie A. Hawley, 43 L. D., 364). These affidavits 
must be accompanied by evidence of the conveyance of the land, as 
indicated. in paragraph 42, and a further showing in the form of a 
certificate of the project manager that water-right application there- 


_ for is not yet receivable, or that the assignee has filed in the project 
office for acceptance a water-right application in due form for the 


land embraced .in the assignment. The affidavits and certificates 


above described should be in the following form, inserting the proper — 


names, descriptions, etc., in the places indicated : 


CERTIFICATES OF PROJECT MANAGER. _ 


This is to certify that the project manager of the ___.--.---.+_-_ ---.— Proj-° . 


ect, State of , has not been authorized to receive water- 


eS eS ES Se Ge a hl Steer 


right application for the following-described lands under said project, or any 


part thereof, to wit: ----------~~---------------~------------ ett 


Dated a ee eens 19 ere nen . 
: | Project Manager, _____-___. Project. 
= He tS Seber tales gles tae Se ees State. 
. = | 4% aa a Oo 
| This is to certify that: EE ne eA RR ec , post-office ‘address eee SRN 
eves sos, OIG On ANE oot ek day of ...__..._., 19_.__, file in the office of © 


: Dated == a eee 19 eo oe ; , ; 


rr er ee ee et 


wenn nin State. 
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AFFIDAVIT OF AS SIGNOR. | 


eee Ree ID | ee ee ee ee See ee , being duly sworn, deposes 


and says that h_____- assignment. under the act of J une 23, 1910 (36 Stat., 592), | 
of farm: unit ~--.;..-., or. the ~---.---...-.-.-.-__ of. section cares eared 
es Se ga , township eee a ao a a VON C a a a ee a: 
Ses a ca meridian, is a bona fide and absoliite sale of all ene interest 


in and to the land: and rights therein described, and that the assignee takes and 


-. holds same, as far as affiant is concerned, absolutely and free from any claim, 


.. interest, or demand on the part of the affiant other than as a eas 


pe ea ee cr nt ee renee 


(It mortgaged, « SO ) state, i 


SS A ey a DR a ce pe ee A te ey, a ee 


i a ee ee ree re ee re ee ee 


(Official character.) . 
AFFIDAVIT OF ASSIGNEE. ; 


: Ss a te, ee being duly sworn,  deposes and 


' Says that _-__he is the assignee of _.__-___ eeeeettaass under the act of June 
23, 1910 (86 stat., 592), for farm unit See ae OE the oe ee ee itetionreais 
a ce ial rr a re ill i eae ee eats ee oe ee 5 es 
section OE AL SE a NS NON ATE MMEVOREE A 68 4/3 0 1] 6 1) 8 eR a Pe eR , range .ou2 =. 

Meee: Soke ae ee meridian; that. ~~ he | is a duly qualified 

- assignee for the reason that ____he iS over 21 years of age, that _.__._he does not: 


own or hold, and is not claiming any other farm unit or entry under the 
‘reclamation act of June 17, 1902 (82 Stat., 388), or acts amendatory: thereof 
or supplemental thereto, upon which payment in full-of all installments of 
construction of building and betterment charges has not been made, and © 
that the water right for the lands above described, together with all water 
rights or lands held by h----_. under the reclamation law, do not exceed 
. 160 acres of irrigable land; that this assignment is accepted subject to any. 
-unsatisfiied mortgage against the land or any part. thereof ‘duly - filed and 
recorded in the local land office;: that she is -.._.married;* that this assign- 
ment is purchased with her own separate money in which her husband has 
- no interest or claim;* and that -__--he has no agreement or understanding 
whereby any interest therein will inure to the benefit of another. Affiant 
further says that _..__he has acquired the entire interest of the assignor in 
the tract assigned and does not. hold. same as trustee or in any other manner - 
for. or on behalf of the assignor.. . 


ee ee eet 


(Onicia character ) 


49. hats eutaa may be effected = saieaiaa or warranty, deed 
or by any other form of conveyance in general use in the State in 
which the land is located, but a quitclaim or warranty deed is pre- 
ferred. The original instrument of assignment, or where the instru- 


ment. is recorded, a copy thereof certified by the officer who has 


custody of the record will be accepted. Where the original instru- 
ment of assignment is presented to an officer having an official im- 
_ pression seal, a copy of the instrument certified by such officer under 
| his seal will be accepted if accompanied by satisfactory evidence. 





170 be filled in by all female assignees. es 
2 Strike out where assignee is not a married woman, 
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of compliance with the documentary stamp tax provisions of the 


internal revenue law. 


48, Assignments made and filed in accordance with these regula- ~~ 
_ tions must. be noted on the local land office records and at once for- 
- warded to: the General Land Office for immediate consideration. | 
Where an assignment which does not fully:comply with the above | 
regulations is presented to the local land office the register and re- 


- eeiver will reject same, subject to the right of appeal to the Commis- 


_ sioner of the General Land Office in accordance with the rules of prac-°_ 


tice. Upon the approval of an assignment, the assignee will at the 


proper time make payment of the water-right charges and submit _ 


_. proof of reclamation as would the original entryman, and, after 
proof of full compliance with the law, may receive a patent for the 


4 dand. — 


MORTGAGES. 


f 


~—«44, “Mortgages of land embraced in homestead or desert-land 


- entries within reclamation projects may file in ‘the local land office 


for the district in which the land is located:a notice of such mort- _ ; 
gage interest, and shall thereupon become entitled to receive-and 
be given the same notice of any contest or other proceedings there- 


after had affecting the entry as is required to be given the entryman 


in connection with such proceedings, and a like notice of mortgage 


interest may be filed with the project manager in case of any lands, 
whether or not water-right application has been filed under the pro- 


visions of the act of June 17, 1902 (32 Stat., 388), including home- - 


stead entries, desert-land entries, and lands in private ownership ; 
and thereupon the mortgagee shall receive copies of all notices of 


default in payment of the water-right charges levied by the Secre- ; 


tary of the Interior against such lands, and shall be permitted to 
make payment of the amount so in default within 60 days from the 


date of such notice. Any payment so made shall be credited on the 


the preceding paragraph must be forthwith noted upon the records 


charges levied by the Secretary of the Interior against such lands. — 


45, Every such notice of mortgage interest filed as provided in 


of the project manager and of the local land office, and be promptly 


reported to the Director of the Reclamation Service and to the Com- - 
missioner of the General Land Office, where like notations will be | 


made. Relinquishment of a homestead or desert-land entry or part 


_ therein; nor will an assignment of such a homestead. entry or part. 
thereof under the act of June 23, 1910 (86 Stat., 592), nor an assign-' 
ment of a mortgaged desert-land entry where the records show the - 
land to -have been mortgaged, be recognized or permitted-unless the 
assignment specifically refers to such mortgage and is made and 


thereof, within. a reclamation project, upon which final proof has - 


been submitted, where the records show the land to have been mort- 
gaged, will. not be accepted or noted unless the mortgagee joins 


| — accepted subject thereto. - 


- mortgagee-purchaser, whether a nonresident or corporation, may, _ 


46. If such mortgagee buy im the land at foreclosure sale, | such 


at any time within one year after the end of the statutory period 


of redemption, if there be such statutory period, and if not, at any 
_ time within one year after such foreclosure sale, make proof of cul- _ 


} 
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tivation and reclamation of the land under section 1 of the act of _ = 


_ August 9, 1912 (87 Stat., 265), and receive final water-right certifi- 
cate, provided such mortgagee-purchaser is otherwise qualified so to. 


do. Water will be furnished said land, and no-steps willbe taken to eS 


cancel the water-right application on account: of the holdings by 
the same mortgagee-purchaser of lands in excess of 160 acres, or” 


the limit per single ownership of private land as fixed by the Sec- 7 
. retary of the Interior for which a water right may be purchased,  _ 


until two years after such. foreclosure purchase, provided that all — * 
charges in-connection with the water-right application that may be - 
- due at the time of the foreclosure sale and all such charges that. may 


become due during the period when the land is held under the terms 


-_ hereof shall be promptly paid by or on behalf of such mortgagee - : 


purchaser. To secure the benefits hereof, the mortgagee purchasing © 


the land at foreclosure sale, must give notice thereof to the register 


of the local land office and to the officer in charge of the project. 
within. 60 days after such purchase. Bae” & go 


= | _ CANCELLATION. 7 

47, All homestead and desert-land entrymen holding land under 
the reclamation law must, in addition to paying the water-right 
charges, reclaim the land as required. by the i eda law. Home- 
stead entrymen must reside upon, cultivate, and improve. the lands 
embraced in their entries for not less than the period required ~ 
by.the homestead laws. Desert-land entrymen. must. comply with 
the provisions of the desert-land laws as amended. by the. reclama- 
tion law. Failure to make any two payments. when. due, or to. re- | 
claim the land as required by law, will render the entry. subject: to 
cancellation andthe money paid subject. to forfeiture, whether 
water-right application has been made or not. Upon receipt of a 
statement. from the Director of the Reclamation Service that two 
- of such payments remain due and unpaid, after proper service - 
upon the entryman and upon the mortgagee, if any such there be — 


_of record, of the notice required by paragraph 111 of this circular, — 


the date and manner of. service being: stated, the entry will, without . 


further: notice, be canceled: by the Commissioner of the General 


Land Office. | | nos See 
ar i “pine - WIDOWS AND HEIRS OF ENTRYMEN, 


| 48. The widows or heirs of persons who. make entries under the 
reclamation law will not be required both to reside: upon and culti- 


_ vate the lands covered by the entry of the persons: from whom they — 
- inherit, but they must reclaim the land as required: by the reclama-. - __ 
~~ tion law, and make payment of all unpaid charges when due. 


__ 49. Upon the death of a homesteader having an entry within an 
irrigation project, leaving no widow and only minor heirs, his right — 


-- may, under section 2292, Revised. Statutes, be sold fer. the benefit = — 
of such heirs.. (See heirs of Frederic C. De Long, 36.L. D., 382.). 0. - 
_ If in such case the land has been divided into farm: units, the pur- . 
chaser takes title to the particular unit to. which the entry hasbeen’ : 


. limited, but if subdivision has not: been made he will be required: - 
to conform the entry to one farm unit in the same manner as an 
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original entryman by amending the former entry, relinquishing to 
_ the United States or assigning to a duly qualified assignee the lands. 
_. embraced in the entry in excess of the farm unit he elects to retain. 
The purchaser and his assignees.take, subject to the payment of the 


2 water-right charges authorized by the reclamation law and regula- 


‘tions thereunder, and must reclaim the land as required by said — | 


law, but are not required otherwise to comply with the homestead _ 
 law., Should the land not be sold for the benefit of the minor heirs, 
_ but retained by them, they will be required to show. compliance 


with the requirements of law as to reclamation and payment of the 
charges. ; | ie 7 oa ws _ 4 | 


FINAL PROOFS, CERTIFICATES, AND PATENTS. 


50. Where the tract coveréd by a homestead or desert-land entry — 
has been withdrawn under either the first or the second form after . 
the date of said entry, the register and. receiver are directed to — 
immediately furnish the project manager a copy of any notice of 
intention to submit. proof thereon, this being in addition to the copy 
furnished in all cases to the Chief of Field Division. The Reclama- 
tion Service may file such papers-as are thought proper bearing on 
the question whether there has been such compliance with the law on 
claimant’s part as entitles him to final certificate and patent on the 
entry. Final certificate will, in the absence of other objection, issue 
pursuant to the proof,'as in other cases, if the testimony appears to 
warrant such action, and no papers have been filed by the Reclama- 
tion Service conducing to disprove the testimony; in the event of the 
filing of such papers, however, the record will be forwarded to the 
General Land Office:for consideration. § 2 ©— |... 

ol. Where an entry has been made after withdrawal of the tract 
under the second form, a copy of the notice of intention to submit 
proof will be sent to the project manager; in such cases the register 
and receiver will forward.the proof, if found to be regular, to the 
| General Land Office without issuance of final certificate, unless there 
has been submitted a final affidavit, duly corroborated by two wit- — 
nesses and approved by the project manager, showing compliance . 
with the reclamation act as to payment of all charges due to date and 
reclamation of one-half of the irrigable area in the entry, as pro- — 
_ vided for in paragraph 59, If such affidavit showing reclamation — 
and payment of charges is filed and the final proof of compliance 


. with the ordinary provisions of the homestead law as to residence, 


improvements, and cultivation is found on examination by the local 
land officers to be sufficient, they will issue final certificate on the 
case as hereinafter provided. an ee ee oO : 
52. If any final proof offered under this. law be irregular or insufi- 
cient, the register and receiver will reject it and allow the entryman 
_ the usual right of appeal, and if the General Land Office finds any 
proof forwarded to be insuflicient or defective in any respect, whether — 
or not final certificate has issued on the same, the final proof or cer- 


 tificate may be held for rejection or cancellation and the entryman 
will be notified of that fact, or he may be given an opportunity to 


cure the defect or to present acceptable proof. | a 
_ 538. The registers and receivers are directed to notify, in writing, 
_every person who makes final proof on a homestead entry which is - 
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saibiect to the limitations and conditions of the veshnin: law 


embracing land included. in an approved farm-unit plat where the — 


entry does not conform to an established farm unit and where two 


_ years have elapsed since the approval of such farm-unit plat that 
_ 80 days from notice is allowed the entryman to elect the farm ~ 


unit he desires to retain and to file an assignment of the remainder 7 
_of his entry under the act of June 23, 1910 (36 Stat., 592), in default 
of which the entry will be conformed by the General Land Otfice and. 


canceled as to the portion not assigned. 
54, All persons who make entry. of lands within the irrigable area. 
_ of any project. commenced or contemplated under the reclamation 


law will be required to comply fully with the homestead law as to 
residence, cultivation, and improvement of the lands, except that 
where entries were made prior to the issuance of public notice an- 
nouncing the availability of water for the irrigation of the land and — 


7 prior to June 25, 1910, in which case, under the departmental deci- 


sion in the case of ex parte J. H. Haynes (40 L. D., 291) and under 
the provisions of the act of April 30, 1912 (37 Stat., 105), the sub- 


mission of final proof is not required within the period during which 


proof must be submitted under the ordinary provisions of the home- 
stead law. 

55. Soldiers and sailors ot the War of the Rebellion, the Spanish- 
American War, or the Philippine insurrection, and their widows and 
minor orphan children who are entitled to claim credit for the period 
of the soldier’s or sailor’ s service under the homestead laws, will be — 
allowed to claim credit in connection with entries made under the 
reclamation law, but will not be entitled. to receive final certificate or 
patent until the water-right charges due chave been paid and the 

requirements as to reclamation have been met. 
- 56. Homesteaders who have resided on, cultivated, and improved. 
their lands for the time required by the homestead law and have 
- gubmitted proof which has been found satisfactory thereunder by 
the General Land Office, but who are unable to. furnish proof of 
reclamation because water has not been furnished to the lands or 
farm units have not been established, will be excused from. further - 
residence on their lands and will be given a notice reciting that fur- 
ther residence is not required, but that final certificate and patent 
. will not issue until proof of reclamation of one-half of the irrigable 
area of the entry, as finally adjusted to an approved farm unit, and - 


payment of all charges due under the public notices and orders s 


- Issued in pursuance of the reclamation law. 


57, The act of August 9, 1912 (87 Stat., 265), expressly requires 


reclamation of one-half of the irrigable area of the entry as finally 


adjusted before final. certificate and patents may issue thereunder, oo 


and, therefore, the act does not authorize the issuance of final cer- 


tificate on. homestead entries made subject. to the reclamation law, | 


prior to the establishment by the Secretary of the Interior of farm. 


units, and the conformation of the entry to an approved unit, for - 


the reason. that prior to that time the eritry is still subject to adjust- . | 
ment in area, and it can not be-determined what ¢ area. must be ‘alte | 
_ mately reclaimed under the provisions of the act. 


58. Upon the tendering to registers and receivers of homestead 7 


| - proof 9 on | entre subject to the reclamation law, they will Beer only | 


ae ee 
r 
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the testimony fees for “ reducing testimony to writing and examining 


_ and approving testimony,” and will not accept final commissions pay- 
able under such entries until proof is received of compliance with 


the requirements of the reclamation law as to reclamation and pay- . _ 


- ment of the charges which have become due. — oF | 
59, Homestead and desert-land entrymen, in making proof of com-. 
pliance with the reclamation law as to reclamation and payment 
of reclamation charges due, must submit an affidavit, duly corrob- ~ 
orated by two witnesses, in duplicate, to the project manager showing » 
_ ‘these facts. Thereupon it shall be the duty of the project manager _— 
_ to verify the statement as to payment and also make such examina- _ 
tion of the land as will enable him to determine whether reclamation. _ 
as required by law and the regulations has been made. If he finds 
- that the statement as to payment be correct he will so certify, which 
certificate. will also show the date on which the next payment is due; - 
but. if he finds that all payments have not been made as required 
he will advise the entryman thereof, requiring him to pay the amounts 
. found to be unpaid and due, with a right of appeal in the entryman 
from such requirement to the Director of the Reclamation Service 
and ultimately to the Secretary of the Interior. Should he find that 
reclamation has been accomplished he will so certify, but if he finds 


that reclamation, has not been accomplished as required he will for- 


ward the proofs to the register and receiver of the land: district in 
which the land is situate, with his report. or findings thereon, and 
such officers will. thereupon in turn transmit the showing to the _ 
General Land Office for its action. If the proof be rejected by the . 
Commissioner of the General Land Office, appeal will le to the Sec- 


io retary of the Interior, as in other cases. provided, it-being the purpose — 


to issue final certificate upon any such entry only after a final deter- 


mination that all water charges. due.on account thereof have been | 


paid and that reclamation has been accomplished as required by the 
reclamation. law. Where prior to issuance of public notice water 
has been furnished on. a. water-rental basis to reclamation. entrymen 
or others, and by means whereof reclamation sufficient to obtain 
‘patent or water-right certificate under the act of August 9, 1912, — 


- has been accomplished and satisfactory proof made, water-right - | 


applications may be received from such entrymen or others desiring 
to: obtain patent or water-right certificate under that: act. upon the 
form of application approved by the department, modified. so. as to. 
refer to the irrigable acreage and the charge. per acre as thereafter 


-- abnounced by the Secretary. In: such cases reclamation. homestead — 


entries: must be conformed to farm units. as.established by the Sec- 
retary of the Interior. If not theretofore created, farm. units may 
_ be established: upon application. | | 


. 60. To comply with the: provisions: of the reclamation: law. as to 
reclamation and cultivation, the land must. be cleared: of brush, trees, 


and. other encumbrances,. provided with sufficient. laterals for its. 


effective irrigation, graded: and otherwise put in proper condition — 


for irrigation and crop growth,. planted, watered, and cultivated, 


and during at least two years next preceding the date of approval by _ 
_ the project manager of proof of reclamation, except. as. prevented 
. by hailstorm ‘or flooding, satisfactory crops must be grown on at — 
least. one-half of the irrigable area thereof. A satisfactory crop. 
_ during any year shall be any one of the-following: (a) A. crop of 


--. 4% per cent shall be in a thrifty condition. 
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‘annuals producing a yield of at least one-half of the eee yield 


on similar land under similar conditions on the project for the year — 
in which it is grown; (0) a substantial stand of alfalfa, clover, or 
_ of other perennial grass substantially equal in value to alfalfa or 


clover; or (¢) a season’s growth of orchard trees or vines of which | _— 


61. As to all lands subject to the reclamation extension act of | 
August 18, 1914 (88 Stat., 686), at least one-quarter of the irrigable 
area thereof shall be so reclaimed within three full irrigation seasons... 
after entry or making water-right application, and at least one-half 
_ of the irrigable area thereof so reclaimed within five full irrigation 


seasons after entry or making water-right application, except. that - : 


the first full irrigation season affecting such land for which water- 
right application shall have been made prior to May 3, 1915, shall. 


a _ be the irrigation season’of 1915. All land thus reclaimed and culti- 


vated shall continue to be so reclaimed and cultivated until after ‘final 


proof is made and accepted or patent or final water-right certificate . - 


issued. Failure to so. reclaim lands subject to the said reclamation 
extension act renders the entry, or, in case of private land, the water- 
right application therefor, subject to cancellation. . 

62. Upon receipt of proof of reclamation and payment of water- 
right charges as provided in the acts of August 9, 1912, and August 
- 26, 1912, in case-of homestead entries under the reclamation, law, 
on ceded Indian lands entered under the reclamation act, and in case 
of desert-land entries within the exterior limits of any land with- 
drawal or irrigation project under the reclamation act, if final proof _ 
of compliance with the homestead or desert-land law, as the case may 
be, has been previously submitted and has been accepted by the Com- 
missioner of the General Land Office, or if such final proof is sub- 
mitted at the time of the receipt of proof of reclamation and pay- 
ment of charges, and is found to be sufficient as to residence, improve- 
ment, and cultivation upon examination by the local land officers, 


the register and receiver will issue final. certificate on the entry, 


proceeding in the usual manner, and forward the same with the 
proof of reclamation and payments to the General Land Office. The- 
- final certificate so issued must be stamped by the local land officers. 


~ across the face of each certificate when issued as follows: “Subject 


to lien, under section 2, act of August 9, 1912 (87 Stat., 265).” Upon 
receipt of such case.in the General Land Office, if found to be regular, _ 
it will be approved for patent under said act of August 9, 1912, or 


- August 26, 1912, and patent issued reserving the lien as in said acts 


- provided. | LN pis as See? § ee 
| 63. Upon receipt of proof of reclamation and. payment of water- . 
right charges, as provided in the act of August 9, 1912, in the case 


of homestead entries, other than those under the reclamation act, © 


where a water-right. application has been filed by the entryman, and 
the register and receiver have been notified by the project manager of - 
the acceptance of such application, if final proof has been accepted . 
on the entry by the Commissioner of the General Land Ofiice, or final . 

proof is submitted at the time of the receipt of such reclamation — 
_ proof and is found to be sufficient on examination by the local land 


officers, the register and receiver will issue final certificate of com- — 


liance with the homestead law, proceeding in the usual manner, and 
orward such finad certificate, with proof of reclamation, to the Gen- 
48137°—vo 45—16—26 OS a ro 
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eral Land Office. When the case is received in the General Land 
Office and is found-to be regular, it will be approved for patent and 
final. water-right certificate will be issued by the project manager, 


_. reserving a lien to the Government and its-successor for the charges _ 


due or.to become due. — or | —. | 
64. The execution of. final water-right certificate has the effect 
of vesting in the water-right applicant absolute title to the water _ 


right involved, subject in case of partial payment to a lien for the 


‘payment of all sums still due, and in all cases to payment of the 
~ annual charges for operation and maintenance; hence the necessity 
for extreme care in the preparation and issuance of these instruments. 


65. The certificate should not be executed until the following no- | | 


tation (record completed —) has been initialed by a responsible 
employee who shall have ascertained from a careful examimation 
of the project:records that full compliance has been made with | 
the requirements of the law such as to entitle the applicant to the 


- issuance of such certificate. => 


-  66.. Upon. the execution of the certificate, and before delivery to 
the water-right applicant, it should be recorded in the bound volume 
“which has been provided for that purpose, care being exercised to 

make the record an exact copy of the original certificate. The per-: 

son preparing the certificate and recording the same should initial 
the certificate and record, and will be held responsible for absolute ._ 
accuracy in this respect; and to insure this the original should be | 
checked with the record thereof in the bound volume. The original 
ae be delwvered until the signature has been copied on the 
record. me 9, cs | | 
67..It will be necessary to keep a complete index of final watter- 
right certificates issued. A double card index should be made for - 
this purpose, one under the names of the parties and the other by 
~ Jand: descriptions. | , — art : 
68. These record books are the official record of the United States 
in respect of water rights under reclamation projects and serve a _ 
purpose similar to that of the records of county recorders or of the 
records of the Recorder of Patents in the General-Land Office. Cer-_ 
tified copies of the record will be frequently called for, and it must — 
_be absolutely accurate, every precaution being taken to this end. | 


69. When final water-right certificate has been issued and re- -- 


corded the fact should. be noted on the back-of the water-right — 
application forming the basis thereof, citing the volume and page 
where recorded. — —s ee a 
70. Final water-right certificates are not required for and will ° 
not be issued for (a) lands entered under the reclamation act: | 
(6) desert-land entries for which water-right application has been 
made; (c). entries of ceded Indian lands, whether patents for such. 


lands are issued under acts of August 9, 1912, or otherwise, but 


patent. in each of such cases carries with it the water right to which 
the lands patented are entitled. In all other cases, that is, in cases 


of lands in private ownership, and in cases of homesteads where 


right certificate will issue as herein provided. | _ ds 
_ 71. In ease of lands in private ownership and homestead entries. - 
made prior to reclamation withdrawal, reclaniation is required to 
be shown before any final water-right certificate is issued upon a 


- entry was made prior to the reclamation withdrawal, final water-. 
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| ; water-right application made for such lands under the ‘reclama- — 


tion law. Further, before issuance of such a certificate under the _ - 
act of August 9, 1912 (37 Stat., 265), on account of any lands so 


held, evidence must be filed. satisfactorily showing that the appl- 
cant for water right has an unencumbered title to the land, or, 


where encumbered, the consent of the encumbrancers must be fur- | - 


-nished in such form that the lien to. be given the Government to _ 
‘secure the deferred payments on account of the water right shall, 


as contemplated: by the law, constitute a prior lien upon the land. | oa 
' Upon the filing of such proofs with the project manager and the 


_ payment of all reclamation charges then due, he will issue a water- — 
Tight certificate to the applicant which shall expressly reserve to 


the United States a prior len on the land, upon which a water © ‘ 


right is certified, together with all water rights appurtenant or be- 
longing thereto, superior to all other lens, claims, or demands 
whatsoever, to secure the payment of all sums due or to become 


due, to the United States or its successors. The project manager — = 


will forward all papers, including a copy of the. certificate, to the — 
Director of the Reclamation Service. . a 
72. The Director of the Reclamation Service will, upon the full 
payment of all construction or building and betterment charges by 
any water user, issue certificate of the full payment of such charges 
_ releasing the lien therefor reserved in the final water-right certificate . 
- or patent under the act of August 9, 1912 (37 Stat., 265). 


WATER RIGHTS. 


73. In pursuance of the authority contained in the act of August 9, 
1912 (37 Stat., 265), a special fiscal agent of the Reclamation Service - 
has been designated to receive payment of the construction or build- 
ing and betterment charges and the charges for operation and main- 

‘tenance payable on account of the lands within each project.. All 
administrative matters regarding the filing of original water-right 
applications and all actions regarding water-right applications here- 
tofore filed shall be carried on by the officer of the Reclamation Serv- 


ice in charge of the project, herein designated as project manager. . 


Appeals from his action may be taken in accordance with paragraphs 
148 to 153, inclusive. Ss Se ee i ie 
4, Notice of all action in the local-land ‘office or in the General _ 

. Land Office regarding any entry for which water-right application: - 
_. has been.made, or may. be made, whether subject to the reclamation _ 


Po Opes or not, shall be given immediately by the register and receiver 


to the project’ manager by the forwarding of copy of decision in the 
case. The project manager shall advise the register and receiver of 


all action regarding any water-right application or contract by the 
Reclamation Service affecting the status or validity of the homestead 


or desert-land entry covering the lands. Among the several actions of 
which the register and receiver are especially directed to notify the — 
project manager are: i we a eo 5 
1, Allowance of entries. 2 
9, Conformation of entries to farm units. . 
8, Acceptance of final proof.. 

-. 4, Issuance of final certificate, 
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5. Issuance of patent. | a 7 | : 
- 6, Acceptance or rejection of assignments under the act of June 
23, 1910 (36 Stat., 592). a ee An 
7, Contests against entries, granting: of Jeave of absence, death or | 
disability of entryman, or any other actions materially affecting the. | 
entry. _ a: eee es me. © | 7 
75. The control of operation of all sublaterals. constructed or 
acquired in connection with projects under the reclamation law is 
retained by the Secretary of the Interior to such extent as:may be 
- Necessary or reasonable to assure to the water users served there- _ 
from the full use of the water to which they are entitled. (See 37 — 
~L.D., 468.) —_ eo 85 | : 


WATER RIGHTS FOR LANDS IN PRIVATE OWNERSHIP. 7 Poa 


76. Lands which have been patented or which were entered before 
the reclamation withdrawal may obtain the benefit of the reclama- — 
tion law, but water-right contracts may not be ‘held for more than | 
- 160 acres by any one landowner, and such landowner must be an 
actual bona fide resident on such land or occupant thereof residing 


in the neighborhood at the time of making such water-right con- . 


tract. The Secretary of the Interior has fixed a limit of residence 


_. in the neighborhood at a maximum of 50 miles. This limit of dis- 


tance may be varied, depending on local conditions. After water- 
right application has been made and accepted (which constitutes a 
water-right contract), the applicant is not required to continue his: 
residence on the land or in the neighborhood. A landowner may, 
however, be the purchaser of the use of water for more than one 


__ tract in the prescribed neighborhood at one time, provided that the 


ageregate area of all the tracts involved does not exceed the maxi- 
~ mum limit.established by the Secretary of the Interior, nor the limit 
of 169 acres fixed by the reclamation law; and a landowner who © 
has made contract for the use of water in connection with 160 acres 
_ of irrigable land and sold the same, together with the water right, can _ 
make other and successive contracts for other irrigable lands owned 
or acquired by him. Holders of more than 160 acres of irrigable 
Jand, or more than the limit of area per single ownership of private 
land as fixed by the Secretary of the Interior, for which water may 
be purchased within: the reclamation project, if such a limit has 
_ been fixed, must sell or dispose of all in excess of that area before. 
water-right application will be aecepted from such holders. (See 
pars. 91 and 99.) If the holder of a greater area desires, he can 
- subscribe for stock in the local water users’ association (if there be 


one) for his entire holding, executing a trust deed, giving the asso- _ 


clation power to ultimately sell the excess area to actual, settlers 
who are qualified to comply with the reclamation law, unless the 
land has been sold by the owner when the Government is ready to — 
furnish water thereon, or provide for the disposal of stich excess _ 
_ holdings in some manner approved by the Secretary of the Interior. © 
Holders of land in private ownership who have made and had | 
accepted water-right application for their holdings may receive 
_ water for lands in excess of the area hereinabove stated, in case such 
excess lands have had water-right application made and accepted 
therefor, and have been acquired by descent, will, or by foreclosure. 


\ 
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of any lien; in which case said excess lands may be held for two 
_-years and no longer after their acquisition, without in any Manner ~ 

 mnilitating against the right. of the holder to be furnished water 
under the reclamation law. | iS 


TT. Where private lands are held. under contract of purchase, 


title remaining in the vendor, and the purchaser‘makes water-right — 
application therefor, making one or more payments on account of 
the construction or building charge, and subsequently the vendor 
cancels the contract of purchase because of default in payments or 


_ -for other default of the purchaser, the land resumes its status as if 


no contract of purchase had been entered into and no water-right 


_ application had been made. All payments made by the contract ; 
-- purchaser on account of the water-right application are forfeited — 
_.to the United States.. If the tract 1s resold to new purchasers, | 


whether by deed or by contract of purchase, such new purchaser 


_ Inust make a new water-right application under such regulations as — 


are in force at the time. | | os 7 aa 
18 A different result occurs where the contract purchaser sells — 
his interest under the contract to another and transfers in writing 
eredit for payments made by him and this other and the vendor — 


enter into a new arrangement whereby this other takes a new con- ~ 


- tract of purchase from the vendor. In this case the new contract — 
purchaser zs the successor in interest of the original contract pur- 
chaser and succeeds to the benefits of any payments made by the 

- original contractor on his water-right application. If, therefore, 


in such a case a new water-right. application is required because of 


any regulations applicable to the case, credits should be allowed | 


_on the new application to the extent of the payments made by the _ 


original contract purchaser. .._ | | — 
79, The purpose of the reclamation law is to secure the reclamation 


of arid or semiarid lands and to render them productive, and section _ 


8 declares that-the right to the use of water acquired under this act 
shall be appurtenant to the land irrigated and that “beneficial use - 

shall be the basis, the measure, and the limit of the right.” . There — 
_ can be no beneficial use of water for irrigation until it is actually © 


applied to reclamation of the land. The final and only conclusive — 


_ test of reclamation is production. This does not necessarily mean 
the maturing of a crop, but does mean the securing of actual growth 
ofa crop. The requirement as to reclamation imposed upon lands — 

under homestead entries applies likewise to lands.in private owner- 


7 ship and land entered prior to the ‘withdrawal—namely, that the. - Pa 
Jandowner shall reclaim his land as required by law, and no-right | 


to the use of water will permanently attach until such reclamation | 
has been shown. (See 37 L. D., 468, and par. 60.) - Se © | 
_ 80. The provisions of section 5 of the act of June 17, 1902, relative — 
to cancellation of entries with forfeiture of rights for failure to make 
any two payments when due state the rule to govern all who receive __ 
_ water under any project, and accordingly a-failure on the part of any 
water-right applicant to make any two payments when due shall 
render his water-right application subject to cancellation with the 
_ forfeiture of-all rights under the reclamation law as well as of any 


moneys already paid to or for the use of the United States upon | 


.. any water right sought to be acquired under said law. (87 L. D., 
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VESTED WATER RIGHTS. 


81. The provision of section 5 of the act of June 17 , 1902 (39 Stat., 


388), limiting the area for which the use of water may be sold, does 
not prevent the recognition of a vested right for a larger area and 
protection of the same by allowing the continued flowing of the watet © 


covered by the right through the works constructed by the Govern- | 
ment under appropriate regulations and charges. sit 


“WATER-RIGHT APPLICATION. 


82. The department has adopted two forms of applications for 
water rights, viz, Form A, for homestead entries under the reclama- 
tion law; Form B, for lands other than homestead entries under the | 
reclamation law embraced within a project. Copies of these forms 
have been furnished project managers, and they will be used in all 
applications for water rights on all reclamation projects.  - 

83. Under the act of April 30, 1912 (87 Stat., 105), a reclamation. 
homestead entry made prior to June 25, 1910, where a residence was 
established in good faith, is not subject to contest for failure of the 
entryman to maintain residence or make improvements upon the land 
prior to the time when water is available for the irrigation of the 


lands embraced within the entry under. public notice. ~The entry- 


man is required within 90 days after public notice has issued to file. 
a water-right application. (See par.29.) | ag Pa 

84. Upon notice issued by the Secretary of the Interior that the 
Government is ready to receive applications for water right for 
described lands under a particular project, all persons who have made 
entries of such lands under the provisions of the reclamation law will 
be required to file application for water rights on Form A for the 
number of acres of irrigable land in the farm unit entered, as shown 


by the plats of farm units approved by the Secretary of the Interior. 


And any person settled on such lands or intending to make entry 
of any such lands may file application for water rights on Form A 


- for the number of acres of irrigable land in the farm unit settled on 


or intended to be entered, as shown by such farm-unit plats. hone 
_ 85. Where such settler or other person makes. a water-right appli- 
cation before initiating entry for the lands for which ‘such water- 
right application is made, the water-right application will be re- 


ceived by the project manager, and the amount due thereon as shown 


---by the public notices and orders collected by the special fiscal agent » 


‘of the Reclamation Service. The water-right application will be 
retained by the project manager until entry is made, or if entry 
is not perfected by the applicant within 30 days the application shall 


be indorsed “rejected,” with the date thereof, and the amount col-— 


- lected returned to the applicant, except in case water shall have been © 


furnished such applicant under the application, in which case only 
the amount collected on account of the construction or building and 
betterment. charges will be returned. The amount. collected for 


- operation and maintenance will be retained by the special fiscal agent 
- as payment to the United States for the service rendered in furnish- _ 
- ing. water. If entry is made the entryman will be required to’ ex- 


hibit to the project manager his land-ollice receipt. The project — 
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/- manager will. indore on the water-right jppieation thie number, Ree 


a date, and. land-office serial number of the entry and: take the action 
_. indicated in the following paragraph. — a 
86. All applications on Form A must be filed in the project office | 


of the United States Reclamation Service in person or by mail, ac- 


-. companied by two. complete copies and the amount due thereon as 


shown by the public notices and orders.. The project manager will. 


carefully examine the original application, and if regularly and 
- properly made out accept-the same and indorse thereon his ac- - 


ceptance. “He will see that the copies correspond with the oa aae, 
and that the entry number, date, etc., are properly given, and will 
- immediately transmit one copy to the director and give the second 


~~ copy to the applicant, with the special fiscal agent’s receipt for the 


~ amount. collected.. The original application will be retained in the 
proj ject office of the Reclamation Service. 

_ 8%. Upon the issuance of the public notice private landowners and. 
entrymen whose entries were made prior to withdrawal may, in like 
manner, apply to the project office of the United States Reclamation 
- Service, on Form B for water rights for tracts not containing more 
~ than 160 acres of irrigable land, according: to the approved plats, 
unless a smaller limit has been fixed as to lands in private owner- 
ship by the Secretary of the Interior, 

88. Each application on Form B. must contain a statement as to 
the distance of the applicant’s residence. from the land for which a 
- water right is desired. : 

89. If a greater distance than that fixed for. the project is shown 
in any application, the case should be reported to the director through 


the chief of construction for special. consideration upon the facts 


shown. If the applicant.is an actual bona fide resident on the land 
for which water-right application is made, the clause in parentheses 
of Form B , regarding residence elsewhere, must be stricken out. ~~ 

90. The applicant on Form B must state accurately the- nature 
of his interest in the land. If this interest is such that it can not 
be perfected into a fee simple title at or before the time when the 
last annual installment for water right 1 is due, the application must 
be rejected. | 

91. Form B, used. by owners of private land and entrymen whose 
entries were made prior to the withdrawal of the land within recla- 
mation projects for entering into contracts with. the United States 
for the purchase of a water right, must be signed, sealed, and ac-- 


- Inowledged before a duly - authorized officer in the manner pro- 


vided. by local law. A space is provided on the blank for evidence 
of the acknowledgment, which should be in exact. conformity to that 


- _ prescribed for mortgages by the law of the State in which the. 


lands covered by the contract he. “When so executed, the original 


must be filed i in. the. project. office of the United States Reclamation | 


Service either in person or by mail, together with four complete 
copies, and must be accompanied by the amount of the charges for 
recording the same in the county records. The application must . 


. cover all the irrigable land of the applicant in the project. ~ (See — 
pars. 76 and 99.) If the applicant owns more than the limit of 


irrigable area, fixed for land in private ownership, he must make 


| mepon ues of all the irrigable lands not covered oy his “applica: a 
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tion, as indicated in paragraph "6, before the ap lication is ac- 


cepted. If the application is (a) regular and sutlicient in all re- 


spects ; (d) bears the certificate of the secretary of the local water 
users’ association in cases where such certificate is required; (¢) is 
accompanied by the proper payments required by the provisions 
of the public notices and orders issued in connection with the project 


and the recording fees; the project manager will accept the same _ 


_ by filling out the blank provided and attaching his signature and 
~ seal and” placinga scroll around the word “Seal,” whereupon the . 
water-right application becomes a water-right contract. 

92. Attention is especially called. to sections 3748 to 3747, inclusive, . 
of the Revised Statutes, relative to the deposit and execution of 


a public contracts. The project manager will immediately after exe- 


—cution of the contract execute the oath of: disinterestedness required _ 
by section 3745, Revised Statutes, before a duly authorized officer 
on the blank form provided on the last page of the water-right 
contract on one of the copies. No funds are available for the pay- 
ment by the Government of any-fees in connection with this oath, 
and the project manager should therefore take such oath before 
some officer or clerk of the Reclamation Service, who is a notary 
public, during his office hours, for which service such officer or clerk 
is precluded from charging or receiving a fee. If it becomes neces- 
sary to take this oath before any other authorized officer, the fee 
due ‘such officer must be paid to him by the water-right applicant, 
and the project manager is authorized to refuse to accept the water- 
right application on failure of the applicant to make such payment. 
_ 98. Section 3744, Revised Statutes, makes it the duty of a public - 
officer executing a ‘contract on behalf of the United States to file a 
copy of the same in the returns office of this department as soon 
as possible and within thirty days after the making of the con- 
tract, and the, project manager will therefore forward direct to that 
; office the copy of the contract on which he has executed the oath 
_of disinterestedness, as above directed, as soon as possible after the 


execution of the same. The provision ‘of said section requiring that 


all papers in relation to each contract shall be attached together 
by a ribbon and seal and marked by numbers in regular order, ac- 


cording. to the number of papers composing the whole return, does 7 
not apply to the contracts for the purchase of water rights, because : 


_ of the fact that only one paper is used. 

94, As stated in the instructions for the execution of the blank, the 
contract must be duly recorded in the records of the county in which 7 
the lands are situated, and, therefore, immediately upon execution | 


of the contract the original will be transmitted by the project man- 


ager to the proper county officer to be recorded. — | 
95. Upon return of the original copy of the contract to the project : 


manager, bearing certificate at the bottom of the last page executed 


by the recording officer, showing the recordation of the instrument, 
the project manager will fill out the same blank on the three copies 


held in his office, signing the name of the recording officer with the _ 


word “signed” in parentheses preceding such name. - The original 
and one copy, when thus completed, will be sent to the director, who 
will transmit the original to the Auditor of the Treasury Department 

- for the Interior Department, and one of the other copies will Be an a 
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warded to the applicant, and the last copy must be retained by the : | 7 


project manager: ~ | 
96. When application is filed by an assignee of an aiteeman under 


the reclamation act, and the assignee proposes to claim credit’ for any 
_ payment made by the assignor, the prior applicant should execute the ss 
_ following form at the bottom of the last page, either written in ink _ 
or typewritten: 


Be Ba Nhs tenet dee LOL value received, hereby sell and assign to 


4. dated eg te LI right, title, and interest in and to any. credits careers 
paid on water-right application No, -..... for the above-described. Mind, to- 


ooo with all interests possessed by me under said aDE Heaton. 


“Assignor. 


OF ee ee ae Sees ct tee ey Gh et Gh my FE mt oy eo Gnd et oy few Pat: Se dem de Bee ow Gaver Gimp Sent meet Send gay ome my eres SG} 


Witness: 


97. Action on cases bearing such assignment will be the same as on a 
other cases, except that the assignment must be permissible under the 


‘provisions of existing public notices and departmental regulations. 


and orders. After final proof of reclamation and application for pat- 
ent under act of August 9, 1912, no water- right application is required 


of the assignee. 


98. In order to avoid Airenancea In areas and resulting payments 


_and the acceptance of applications for tracts not designated as lands 


for which water can be furnished, the project manager, before ac- 
cepting water-right applications on any of the forms, must assure 
himself of the correctness of all allegations in the application so far 


ag can be determined by the records 1m his office. 


99. With reference to water-right applications for land in private 
ownership, including entries not subject to the reclamation law, the 
project manager must assure himself, so far as practicable from the . 
information available in his office, that. the application includes ali - 
the land owned by the applicant within the roject and open to appli- 
cation for a water right, not exceeding thei mit of area fixed by the. 
reclamation act and the public notice in pursuance of which the appli- 
cation is presented, and in case of excess holdings that.proper action =. 
has been taken with reference thereto. (See pars. 76 and 91. ys | 


/WATER-RIGHT CHARGES. 


100. The oe of the Interior will at the proper oe as pro- . 


- vided 3 in section 4 of the act of June 17, 1902, fix and announce the — 
~ area’ of lands which may be embraced in any entry thereafter made — 
_ or which may be-retained in any entry theretofore made under the - 
- reclamation law and the charges which shall be made per acre for | 
_ the irrigable lands embraced in such entries and lands in private 


ownership, for the building of the works, and for operation and 
maintenance and prescribe the number and amount and the dates of | 


payment of the annual installments thereof. 


101. Under the act of February 13, 1911 (36 Stat., 902), the Sacre? 
tary is authorized in his dis¢retion ‘to withdraw any public notice 


issued prior to the passage of that act. 


102. If any entry subject to the reclamation law is canceled or rita: 


4 quished, the payment for water-tight charges already made and not 


. assigned i in ne to a pr a or succeeding cuLE yan under ‘nt 


on 
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he provisions ‘of paragraph 109° hereof are forfeited. All water-_ 


right charges which remain unpaid are canceled by the relinquish- 
ment or cancellation of the entry, except as provided by the specific 
provisions of public notices applicable to particular projects. 

103. In cases where water-right application has b 


stated therein, action should be taken as follows: © 


(1) For land covered by water-right application reserving a lien 


to the United States, the water users should execute a supplemental 


contract of the form given below and the same shall be recorded in — 


the county records at the expense of the United States. 


(2) For land covered by water-right application not reserving a 


lien to the United States, the water user should execute application. on. 
the form of water-right application in current use, and the same 


shall be recorded in the county. records at the caper of the United 


States. 
The TOR of supplemental contract approved i is as follows: | 


_ AGREEMENT. 


Know all 1 men abe ifiess wiaserifa: For and in consideration of one dollar. ($1), 
the receipt of which is hereby acknowledged, Nags asta etchant d eae nae, yt and 
See on i PO ec Ree , his wife, of __-..---____-_____, hereby agree with the United 
States, its: successors and assigns, that the irrigable acreage shown in Govern- 
ment water-right application, made in pursuance of the reclamation act (32 


_ Stat., 888), No. --___ nig 821s. § ea eee ae and filed for record —-...-___-., page 
gee ee deeds of the POCONOS OF oti ap neteeeieerone ACOUDLY; ees a 
shall be,. aud hereby is, corrected from —..-__-_____ acres to _---_-..-.__. acres, and 


the first installment of the charge for construction or building, operation, and 


maintenance shall become due on the hext installment date after the: emacaaoat 


takes place. 


Done this ____.--_- day of pe ee a Pe 19... 
STATE OF S27 a ; | . 
County 1) cee ee em ea , SSI 
Before meé, ~~ ~--_2.---___ a, a “notary niblie. personally appeal 
ee a En TERI AE ; | 5 [ae are Re Cen POO Rn aN ote nmi , his wife, who acknowledged. 


to me that they executed the above instrument as their free and vOlUnIAty act 
for the purpose as set for therein. 


In witness whereof I have hereto affixed my hand and placed my seal ; 


aie eos RY Ole ds eo Sil rt 


N olde Public in and TOP hot atl 
Approved: 


WATER USERS’ ASSOCIATION, 
ee ern ne ee ee me ee ee eee ---.--, Secretary. . 


er en pe cy ay et wae remy 


Project Manager, United States Reclamation Service. a 


104. Any person who applies to enter the same land at the time of 
-relinquishment and at the same time files an assignment in writing 
of the charges theretofore paid will be allowed credit therefor. If the 
_ application to enter is made at a later date or is not accompanied by a 
written assignment of credits, the applicant must pay the water-right 
charges as if the land had never been previously entered. 
105. In case of the sale of all or any part of the irrigable area of a 
tract of land in private ownership covered by a water-right applica- 


tion which 1 is not recorded in the county rere S, the vendor will be- | 


a 


| een made and _ 
the irrigable area is subsequently ascertained to be greater than that _ 


Pint : : 2 
ooeineaeeana Ac 2 linac 2 ks 
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a ered to have his transferee make new water-right. oplication for - es 


__ the land transferred. Upon ‘acceptance of such new water-right 
application the transfer will be duly noted, and in case of transfer — 
of part the water-right charges under the original application of 
the vendor will be adjusted to the respective tracts. If the vendor’s 


. water-right application has been recorded on the county records, the | 


vendeé will not be required to make new water-right application. 

106. Where payment is tendered for a part only of either an annual © 
installment of water-right construction or building charges or an 
annual operation and maintenance charge, the same may be accepted | 
if the insufficient tender is, in the opinion of the project manager, 
caused. by le as to the amount due’ and Bp Proxiantes 


. the same. 


107. In all cases of insufficient payment accepted - m accordance 


with the provisions of the foregoing paragraph, receipts must issue __ 
_ for the amount paid and the water user shall be immediately notified 


by registered letter that the payment is insufficient and allowed a 
period of 80 days to make payment of the balance due to complete 


_. the charge on which a part payment has been made. If the balance of — 
_ éither such installments is paid within this period, additional receipt — 


must issue therefor, but if either or both installments remain unpaid ~ 
for 30. days, report: ‘shall be made to the director. In all other cases 
where insufficient tenders are made they shall be rejected with notice 


to the water user of the reason for the rejection. 
108. When full payment is tendered and, upon ete is 


_ found to be correct, the special fiscal agent will issue receipt therefor. 
°° 109. A person who has. entered lands under the reclamation law, | 
and against whose entry there is no pending charge of noncompli- 7 
ance with the law or regulations, or whose entry is not subject to 


cancellation under this act, may relinquish his entry to the United — 


States and in writing assign to a prospective or succeeding entryman ~ 
any credit he may have for payments already made under this act 
on. account of said entry, and the party taking such assignment may, 
. upon making proper entry of the land at the time of the filing of the 


— relinquishment, if subject to entry, receive full credit for all payments  ~ 


thus assigned to him, but must otherwise comply i in every respect with | 
_the homestead law and the reclamation law. Under this. paragraph 
credit may be allowed in cases of assignment where the water-right 


_ application has been made under the reclamation extension act; and 


also, in case-of new entry under the act of March 4, 1915 (38 Stat., 


1215). (See departmental instructions, Dec. 20, 1915, 44 L. D., 544) 0 
110. The transfer. of larids in private ownership covered. by water- 


right contract before cancellation of the contract carries with. it the 
burden of water-right charges and credit-for the payments made by 


the priorowner. (See departmental decision, Mar. 20,1911,inthecase _ 


of ¥ Fleming McLean and Thomas Dolf, 39 L. D. 580.) “After any | 
such transfer water will continue to be delivered for the entire irriga- _— 
ble area of the tract transferred and tract retained, at the same ‘place | 


or places as delivery was theretofore made, and. no. change will be 
made in the place of delivery except upon compliance with the pro- 


visions of paragraphs 113 and 114 regarding the additional expense © 
for laterals, division boxes, surveys, or for other purposes, and for 
providing rights of way for aaa or drainage ens across the — 
_ portions transferred or retained. | | : 
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NOTICE OF INSTALLMENTS DUE. 


111. At least 30 days prior to the date on which any installment 
of the construction or building charge becomes payable, under the 
terms of any public notice or order, by any water-right applicant 
under a project, a notice will be mailed to each such water user ‘at 


his last known post-office address as shown on the Reclamation 


Service project records, which notice will state the amount of con- 


_ struction or building charge due at the date of the notice and the. 
amount to become due when the next succeeding: installment of the 


construction or building charge is due. In all cases of water-right. 
application upon which two payments of reclamation: charges have > 


become due, under any public notice or order under which such. 


application has been made, and remain unpaid on the day after the — 


- second of such payments becomes due, a notice will be-sent as.soon 


as practicable and in no case later than the first. of the following 


month. Such notice.shall be sent by registered mail to the applicant — 


at his last known address, as above indicated, which notice will state . 
the amount of reclamation charges then due, and that unless, on or ~ 


' before the thirtieth day following that on which the notice is sent, pay- 


' ment be made of the amount due in excess of one full installment the’ 


. =) 


following action will be taken: (a) In case of reclamation homestead 
entryman, that the entry and the accompanying water-right applica- 
tion will be canceled without further notice, or (6) in cases other than 
those of reclamation homestead entrymen the case will be reported 
to the Secretary of the Interior with recommendation for appropriate - 
action by suit to recover the amount due, and also, if such action is 
deemed advisable, for the cancellation of the water-right application. - 
The rules of practice so far as they are not in conformity herewith 
are hereby modified. ‘The registry return receipts of each such notice 
will be preserved and promptly after the expiration of the time 
allowed in the notice to make payment will be forwarded to the 


Director of the Reclamation Service with copy of notice sent in each 


case of delinquéncy and with report and.recommendation relative to 
cancellation or other action to be taken against the delinquent. In 
case such a notice is returned unclaimed by the addressee such un- . 
claimed notice should accompany the other papers. In case the. 
registry return receipt is not received, or, being received, has been 


lost, 8 new notice must be sent. The director will take appropriate 
action in each case. If the entry is subject to cancellation he will. 
forward appropriate statement to the Commissioner of the General | 
_ Land Office with evidence of service. The bills for operation and 
maintenance will be similarly rendered with reference to the due. 


date of March 1 of each year and will be handled in the same manner. — 


CREDITS FOR PAYMENTS ON RELINQUISHMENT. 


112. A ‘homestead entryman. subject to the reclamation law may 


relinquish part of his farm unit if in the Judgment of the Secretary | 
of the Interior it would not jeopardize the interests of the United 


_ States in the collection of the charges against the part proposed 


for relinquishment. or otherwise. The portions of the payments 


Pa theretofore made by him on account of the construction or building 
charge applicable to the relinquished area will be credited as fol- — 
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lows: ‘First, upon the portion of the charges for operation and. Bee 


maintenance then due. against the relinquished. area, and. second, 


_ any remainder will -be credited upon the construction or building © = 
charge against the area retained. In no case will payments there-. 


~ ” tofore:-made on account of operation and maintenance charges be — 


$0 credited. The entryman desiring to make such. relinquishment 


shall submit to the project manager his application therefor. The 
project manager will transmit such application with his recom- 
- mendation through proper channels to the Director of the Recla- — 
mation Service for approval and submission to the department for 
- authority to amend the farm unit plat. 2 ys | 
118. Where an entryman, whose entry is not subject to the recla- 
mation law, relinquishes part of the land included in his entry, . 
--. appropriate notation will be made on his water-right application - 


‘showing such relinquishment, and his charges thereafter due will _ 


be reduced accordingly upon presenting to the project manager 
certificate of the local land office showing the lands relinquished 
and the lands remaining in his entry. If entry is made for the 
relinquished portion at the time of ‘filing the relinquishment the 
‘new entryman will receive credit for payments made thereon if 
assignment in writing is filed, as provided in paragraphs 96 and 107 
of these regulations. No credit will be allowed if the new entry 
is not filed at the.time of relinquishment. a | | 
114. No authorization for allowance of credits as hereinabove pro- 
vided will be made which will, in the judgment of the Secretary of 
the Interior, impose any additional expense whatever upon. the 
United States for the construction of laterals and division boxes, 
or for the making of surveys or for other purposes. . Where such 
relinguishment would involve additional expenses on the part of the 
United States in order to irrigate either the retained or the relin- 
quished portion of- the farm unit the applicant may deposit. from — 
time to time, in advance, as required by the project: manager, pay- 
ment of the estimated: amount necessary to provide for the proper. - 
irrigation of either portion of the farm unit, and, in such case, 
if the application is not otherwise objectionable, the same will be 
‘ allowed. pe og © Se : 16 Dota 2 
115. Every such relinquishment shall be subject to the following 
. conditions: (@) That the relinquishing entryman and his successors 


in title shall permit the entryman then or thereafter entering the | 
_-relinquished part to use the irrigating and drainage ditches and — 


other irrigation. works existing.on the. retained part-at the time © 


of. relinquishment, whenever in the opinion of the project manager _ 


such use is reasonably necessary. for the irrigation and drainage > 
of the relinquished part; and the entryman then or thereafter making » 
entry of the relinquished part shall have right of way over the 
- retained portion for the necessary operation and maintenance of 
‘such ditches, drains, and irrigation works; (0) that the entryman 


then or thereafter entering the relinquished: part shall have a right | 
of way over the retained part for the construction, operation, and | 


“maintenance of such additional ditches, drains, and other irriga- 
- tion works as. the project manager may from time to time con- | 
- sider reasonably necessary or proper to be constructed upon or — 


through the retained part for the irrigation and drainage of the a | 


relinquished part. . 
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_ DESERT-LAND ENTRIES WITHIN A RECLAMATION PROJECT. 


' 116. By section 5 of the act of June 27, 1906 (34 Stat., 519), it is 
provided that any desert-land entryman who has been or may be 
_ directly or indirectly hindered or prevented from making improve-. _ 
ments on or from reclaiming the lands embraced in his entry; by 
reason of the fact that such lands have been embraced within the | 
exterior limits of any withdrawal under the reclamation act of June’ _ 
17, 1902, will be excused during the continuance of such hindrance 
_ from complying with the provisions of the desert-land laws. _ 
11%. This act applies only to persons who have been, directly or. 


_, indirectly, delayed or prevented, by the creation of any reclamation 


project, or by any withdrawal of public lands under the reclamation 
law,. from improving or reclaiming the lands covered by their 
entries. 7 - . beet | o" 
118. No entryman will be excused under this-act from a compli- 
~ ance with all of the requirements of the desert-land law until he has 
filed .in the local land office. for the district in which his lands are 
_ situated an affidavit showing in detail all of the facts upon which . 
he claims the right to be excused. This affidavit must show when. 
the hindrance began, the nature, character, and.extent of the same,” 
and it must be corroborated by two disinterested persons, who can 
testify from their own personal knowledge... _ | 
119. The register and receiver will at once forward the applica- 
tion to the project manager of the project under which the lands 
-involved are located and request a report and recommendation 
thereon. Upon the receipt of this report the register and receiver 
will forward. it, together with the applicant’s affidavit and their © 
recommendation, to the General: Land Office, where it will receive | 
-. appropriate consideration and be allowed or denied as the circum- 
- stances may justify. _ So | 
120. Inasmuch as entrymen are allowed one year after entry in | 
which to submit the first annual proof of expenditures for the pur-| 
pose of improving and reclaiming the land entered by them, the ~ 
privileges of this act are not necessary in connection with annual - 
proofs until the expiration of the years in which such proofs are 
due. Therefore, if at the time that annual proof is-due it can not 
be made, on account of hindrance or delay occasioned by .a with- | 
drawal of the land for the purpose indicated in the act, the appli- 


— eant will file his affidavit explaining the delay. As a rule, however, 


- annual proofs may be made, notwithstanding the withdrawal: of 
the land, because expenditures for various kinds of improvements 
are allowed as satisfactory annual proofs. Therefore an extension — 
of time for making annual proof will not be granted unless it is 
made clearly to appear that the-entryman has been delayed or.pre- _ 
_ vented by the withdrawal from making the required improvements;. 
~ and, unless he has been so hindered or prevented from making the 
required improvements, no application for extension of time for 
making final proof will be granted until after all the yearly proofs 
have been made. ~ 7 eee | oe 
_ 121. An entryman will not need to invoke the privileges of this 
act in connection with final proof until such final proof is due, and 
if at that time he is unable to make the final proof of reclamation — 
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and. eultivation, as required by law, and such inability is due,. - 
directly. or indirectly, to the withdrawal of: the land on account of — 
| a reclamation project, the affidavit explaining the hindrance ‘and 
_ delay should be filed in order that the entryman may be excused 
for such failure. © : Gere ioe 


- 122. When the time for submitting final proof has arrived and the oe 
_. entryman is unable, by reason of the withdrawal of the land, to make ~ _ 
‘such proof, upon proper showing, as indicated herein, he will be ex- 


cused, and the time during which it is shown that he has been hin- 
dered or delayed on account of the withdrawal of the land will not. 
- ae aa in determining the time within which final proof must _ 
. . 123. If after investigation the irrigation project has been or may - 
_. be abandoned by the Government, the time for compliance with the © 
law by the entryman will begin to run from the date of notice of 
., such abandonment of the project and of the restoration to the public 


domain of the lands which had been withdrawn in connection with = 
the project.. If, however, the reclamation project’is carried to com- 
_ pletion by the Government and a water supply has been made avail-. _ 


. able for the land embraced in such desert-land entry, the entryman 


may comply with all provisions of the reclamation law, and must 


~ . relinquish or assign all the land embraced: in his entry in excess of 
-160 acres; and upon making final proof and complying with the ~ 


terms of payment prescribed in said law, he shall be entitled to © | 


patent, and final water-right certificate containing lien as provided — 

for by the act of August 9, 1912, and act of August 26,1912. 
124. Under the act of J uly 24, 1912 (87 Stat., 200), desert-land en- 

tries covering lands within the exterior limits of a Government . 
reclamation project may be assigned in whole or in part, even though | 

' ’. water-right application has been filed for the land m connection with 

the Government reclamation project, or application for an extension 
of time in which to submit proof on the entry has been submitted | 


under the act of June 27; 1906 (34 Stat., 519), requiring reduction of. _ 


the area of the entry to 160 acres. 


125. Where it is desired to assign part of a degert-land entry which 


~ has been designated. as a farm unit,. application for the amendment 
of the farm-unit plat should be filed with the project-manager, as in 

- the case of assignments of homestead entries. (See pars. 37 to 39.) — 

- The same disposition of amendatory diagrams will be made and the © 
game procedure followed as provided for assignments of homestead 
entries. | rr i. a nr | 


126. Assignments of desert-land. entries made and filed in accord- 


ance with these regulations must be noted on the local land-office 


records and. at. once forwarded to the General Land Office for imme- . | 


diate consideration under paragraphs 14 to 16, inclusive, of the cir- 
- - ‘gular approved September 30, 1910, and reprinted with additions to 
~ March 23, 1914, entitled “Statutes and Regulations Governing En- 
tries and Proof Under the Desert-Land Laws.” Assignments filed 
in local land offices prior to July 24, 1912, will be recognized and.ac- . 
cepted, if found to be regular, without compliance with these regula- 
tions. All assignments filéd on or after the date of the passage of the _ 
act must comply herewith. | a : : me | 
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197. Special attention is called to the fact. that nothing contained _ 
~ In the act of June 27, 1906, shall be construed to‘mean that a desert- 


‘e . land entryman who owns a water right’and reclaims the land em- | | 
braced in his entry must accept the conditions of the reclamation law, 


but he may proceed independgntly of the Government’s plan of irri- — 
gation and acquire title to the land embraced in his desert-land entry 


-. by means of his own system of irrigation. — 


128. Desert-land entrymen within exterior boundaries of a recla- — 
mation project who expect to secure water from the Government _ 
must relinquish or assign all of the lands embraced in their entries — 
in excess of 160 acres whenever they are required to do so through | 
the local land office, and must reclaim one-half of the irrigable area 
covered by their water right in the same manner as private owners 
_ of land irrigated under a reclamation project. ee 


TOWN-SITE SUBDIVISIONS. 


129. Where water-right application has been made and accepted. 
for land in private ownership, no new water-right application by 
any purchaser of part of the irrigable area of such private land will 
be accepted for land so purchased, if the same is subdivided into lots 
of such form and area as to indicate a use thereof for town-site rather 
than for agricultural or: horticultural purposes. In such case no 
notation shall be made of such transfer on the original water-right 
application, but water will be furnished such land on the original 
application, and the water-right charges collected thereunder as if 
no such sale or sales had been made. er | 


- 130. Water for land subdivided into such form and areas as to 


indicate a use thereof for town-site rather than for agricultural or 


horticultural purposes may be procured for the entire areas so sub-. ~ 
divided by contract with the Reclamation Service through.the proper _. 
representatives of the landowners, as authorized by the Secretary of 
the Interior under the acts of April 16 and June 27, 1906 (84 Stat., 
116and.519).. =. | ' ; wees ee 
- 181. Where separate water-right applications, otherwise valid, 
~ have been accepted for lands subdivided into such form and areas as’ _ 
indicate a use thereof for town-site rather than for agricultural and. 
horticultural purposes, such water-right applications and the corre- 
‘sponding subscriptions to the stock of the water users’ association 
may be surrendered and canceled, and water supplied to such lands 
under the provisions of the said acts of April 16 and June 27, 1906, 
upon such terms and conditions as will return to the “reclamation 
fund” an amount not less than the charges due under such water- 
right applications. Similar adjustment by cancellation and new 
contract may be made where water-right application has been ac-— 
cepted and the land has been subsequently subdivided into tracts of | 
_ form and area as above. | “=. G2 | 


TOWN SITES IN RECLAMATION PROJECTS. 


189. Withdrawal, survey, appraisement, and sale—Town sites in 
connection with irrigation projects may be withdrawn and reserved | 
by the Secretary of the Interior under the acts approved April 16 
and June 27, 1906 (34 Stat,, 116, secs, 1, 2, and 3, and 519, sec. 4), 
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respectively, and thereafter will be surveyed into town lots with 
appropriate reservations for public purposes, and will be appraised ° 

_ and sold from time to time in accordance with special regulations — 
_ provided under section 2381, United States Revised Statutes, govern- — 

ing reclamation town sites. _ ee Be... 4 

| 133. Survey and appraisal—Town sites under any law directing 
- their disposition under section 2381 will be surveyed, when ordered. 
by the department under the supervision of the General Land Office, 


into urban, or urban and suburban, lots and blocks, and thereafter the — 


lots and blocks will be appraised by such disinterested person or 
persons as may be appointed by the Secretary of the Interior. Each 
appraiser must take his oath of office and transmit the same to the 


General Land Office. before proceeding with his work. That office — 3 


must be notified by wire of the time when such appraiser or ap-_ 
praisers enter on duty. ‘They will examine each lot to be appraised — 
and. determine the fair and just.cash value thereof. Improvements | 
on such lots, 1f any, must not be considered in fixing such value. Lots. 
~or blocks reserved for public purposes will not be appraised. ~ F s 
134. The schedule of appraisement must be prepared in triplicate | 


on forms furnished by the General Land Office, and the certificates at — ‘ 


the end thereof must be signed by éach appraiser, and on being so. 
completed they must be immediately transmitted to said office, and — 
when approved by the Secretary of the Interior one copy will be sent | 
to the local Jand officers. ik ino 
185. Notices of sale will be published for 30 days (unless a shorter 


- time be fixed in a special case) by advertisement in such newspapers _ . 
as the department may select. and by posting a copy of the notice in — 


‘a conspicuous place in the register’s office. 


136. How sold.—Beginning on the day fixed in the notice and ee 


-tinuing thereafter from day to day (Sundays and legal holidays ex- 
cepted) as long as may be necessary, each appraised lot will be offered 
for sale at public outcry to the highest bidder for cash at not less than — 


. its appraised value. 


137. Qualifications and restrictions.—No restriction is made as to 


the number of lots one person may purchase. Bids and payments 


may be made through agents, but not by mail or at any time or place 


other than that fixed in the notice of sale. 


- 138. Combinations in restraint of the sale are forbidden by section. on ge 


2373: of the Revised Statutes of the United States, which reads as 
follows: 0 0 et | ore 
Every person who, before or at the time of the public sale of any of the lands 


. of the United States, bargains,.contracts, or agrees or attempts to bargain, con- 


iract,.or agree with any other person that the last-named person shall not bid 


upon or purchase the land so offered for sale, or any parcel thereof, or who. - 


by intimidation, combination, or unfair management hinders or prevents or = 


-- attempts to hinder or prevent any person from bidding upon or purchasing any 
tract of land so offered for sale shall be fined not more-than one thousand 'dol- — 


lars or imprisoned not more than two years, or both. ; 


139. Suspension or postponement of the sale may be made for the 


time being to a further day, or indefinitely, in-case of any combina- 


tion which. effectually suppresses competition or prevents the sale of - 
any lot at its reasonable value, or in case of any disturbance which | 
interrupts the orderly progress of the sale. ©. ke ae ee 
140. Payments and. forfeitures—If any bidder to whom a lot has 
been awarded fails to make the required payment therefor to the 


-_ 48187°—vo1 45—16—27 
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receiver before the close of the office on the day the bid was accepted, 
the right thereafter to make such payment will be deemed forfeited, 
and the lot will be again offered for sale on the following day, or if — 
_the’sale has been closed, then such lot will be considered as offered and © * 
unsold, and all bids thereafter by the defaulting bidder may, in the. 
discretion of the local officers, be rejected. — a “hei. 8 
141. Lots offered and unsold—Kach lot offered and remaining — 
' unsold at the close of the sale will thereafter be and remain sub- 
ject to private sale and. entry, for cash, at the appraised value of 
“such lot. 9 ee ge oo a . 
_ (142. Certificates ——All lots purchased at the same time, in the 
“same manner, in the same town site, and by the same persons should 
be included in one certificate, in order to prevent unnecessary mul- 

_ .tiplicity of patents. Lots sold at private sale should be accompanied 
“by an application therefor, signed by the applicant. Certificates 
“willbe issued upon payment of the purchase price, as in other cases. 

~ “143. In all cases where the Secretary of the Interior shall direct 
the reappraisement of unsold lots under the first section of the act 

of June 11, 1910 (36 Stat., 465), the reappraisement ‘will be con- 

ducted under the regulations provided. for under the original ap- 

-praisement of lots in town sites created under the laws in said act 

mentioned. The lots to be reappraised will not, from the date of — 

‘the order therefor, be subject to disposal. until offered at public 

sale at the reappraised value, which offering will.be conducted under 

the regulations providing for the public sale of lots in such town 

, sites. The lots so offered at public sale will then become subject 

to private sale at the reappraised price. On ee 
144. Whenever the Secretary ae the Interior, in the exercise of 
the discretion conferred upon him by section 2 of said act, shall 

_order the payment of the purchase price of lots, sold in town sites 

created under the laws in said act mentioned, to be made in annual 

installments, the same will be done-under such regulations as may 
- be issued in each particular instance. Transfers of lots will not 

. be recognized, but entries and patents must be issued in the name | 

of original purchasers. | oe | — * ane 
145. The Director of the Reclamation Service shall from time | - 
to time recommend to the Secretary of the Interior, through the 

Commissioner of the General Land Office, the withdrawal and res- | 

ervation of such lands for town-site purposes, under the acts of 

April 16 and June 27, 1906 (34 Stat., 116 and 519), as he may deem 

advisable. He shall, when in his judgment the public interests re- | 

- quire it, from time to time, cause not less than a legal subdivision, ~~ 

according to the official township surveys, of the lands so reserved | 

to be surveyed into town lots, with appropriate reservations for 
public purposes. ‘The plats. and field notes of such surveys shall 
be prepared in triplicate for each town site, and shall be submitted 


for the approval of the Commissioner of the General Land Office, 


who. after such approval, shall submit the original plat for the 


approval of the Secretary of the Interior. 


146. The said director. shall from time to time ‘recommend to | 
the Secretary of the Interior the sale, the time and place of sale, 
the appraisement, the appraisers to be appointed, the officer- to su- 


_-perintend the sale, and the compensation of the appraisers and — 


tered mail sent to t 1e last-known address of such party. . 
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-superintendent,-and the newspapers for the publication of the notice 

of sale, of such portions of the surveyed lots as in his judgment 
_ the public interest may then require to be appraised and sold. The — 
- recommendations in this regulation above required shall-be submitted 
through the Commissioner of the General Land Office for his con- 


currence or dissent. The Commissioner of the General Land Office __ : : 
shall prepare and submit to the Secretary of the Interior the de- 


tails and appointments of the appraisers and the superintendent 
of sale in accordance with the approved recommendations, and © 


- when detailed or appointed he shall give them all necessary in-. | 
_ « structions; and he shall also prepare and transmit the notice of 
sale for publication... The report of the appraisers shall be trans-. 


mitted to the Secretary of the Interior, through the Commissioner _ 
of the General Land Office, for action in- accordance with the gen- | 
eral regulations under section 2381, United States. Revised Statutes. — 
147. The said director from time to time in lke manner may. 
cause one. or more additional legal subdivistons of the lands so 
reserved for town-site purposes to be so surveyed into town lots, with 
appropriate reservations for public purposes; and he shall submit 
such further recommendations for appraisal and sale, in accordance 
with these regulations, as he may deem necessary or advisable; and 
he may in like manner submit recommendations for the reappraisal - 
and sale of lots previously offered for sale and remaining unsold, as 
authorized by act of June 11, 1910 (86 Stat.,465). 


APPEALS, | 


148. Appeal may be taken from the action of the project manager - 
to the director, and ultimately to the Secretary of the Interior, as 
follows: 2 | ben ore ; tee. ee Tp 

149. All cases of error or. applications for relief should be 
promptly called to the attention of the project manager by the party — 
affected. If the project manager decides to deny the request or 
_ application, he will serve upon the party aggrieved, personally or by © 
registered mail, notice of his decision. The notice will state the . 
tacts, the reason for denying the relief asked, and also that the party — 


aggrieved may appeal to the director within 30 days after receipt of — 


the notice by meee with the project. manager. addressed to the - 
director, such appeal. — - a are | ee | 
150. The appeal may consist of a written statement addressed to _ 
the director, setting out clearly and definitely the ground of com- 
_ plaint.. The project manager will note thereon the date of ‘its 


receipt in his office and promptly forward the same, with full report, a 


to the director through the chief of construction, who will attach his 
recommendation. eS ae ee ee ee 
i151. Upon receipt of the papers:in the director’s office the matter. 
will be reviewed and decision rendered, stating the reasons therefor 
and. that appeal therefrom may be taken as in the next paragraph 
provided. Notice and copy of this decision will be served: by the — 
project manager upon the party aggrieved personally or by regis- 
152, The party aggrieved desiring to appeal from the director’s. ._ 
— decision will file with the project manager, within 60 days from 
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: receipt. of notice of director’s aaa, written statement of appeal, 
setting out the grounds thereof, addressed to the Secretary of the 
‘Interior. In case of appeal from the director’s ruling, the matter 

will be submitted to the Pee) for consideration and appr opriate 
action. 7 ) 

153. In case of service of notice of ‘decision. by rep ietered nail, 


such notice will be mailed to the last known post-office address as 
_ shown in the record, and evidence of service will consist, of the reg- 


service will make afidavit to that 


istry return card on which such letter was delivered, or, in case of — 
- inability of postal authorities to make delivery, of the returned © 
unclaimed letter. When service is peepee: the party making the © 
| ct, stating time and place of 
_ service, or secure written acknowledgment of the | person served, 
-and_file the same with the pro] ect manager. - 
Very respectfully, | | | 
a Cua Taunacay, O ommissionar. 
Forwarded approved: 
A. P. Davis, 
Director and Chief mega | 
- Approved: | | 
ANDRIEUS A. Jonzs, — 
Furst Assistant # Seoretary. 


\ 
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| STATUTES, 

ve GENERAL ACTS. ~ | 

AN ACT Appropriating the receipts from the sale and disposal of public lands . 
in certain States and Territories to the construction of irrigation works for. 
the reclamation of arid lands. cg Rta Ge Mae Oe | . ae 


Be it enacted by the Senate and H ouse of Representatives of the 


 Onited States of America in Congress assembled,.That all moneys 


received from the sale and disposal.of public lands in Arizona, Cali- — 

fornia, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New _ 
» Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Utah, _ 

Washington, and Wyoming, beginning with the fiscal year ending» 
June thirtieth, nineteen hundred and one, including the surplus of 


fees and commissions in excess of allowances to registers and receiv- 
ers, and excepting the five per centum of the proceeds of the sales of 


public lands in the above States set aside by law for educational and 
_ other purposes, shall be, and the same are hereby, reserved, set aside, 
and appropriated’ as a special fund in the Treasury to be known. 
_ as the “reclamation fund,” to be used in the examination and survey 
~ for.and the construction and maintenance of irrigation works for the 
- storage, diversion, and development of waters for the reclamation of © 
- arid-and semiarid lands in the said States and Territories, and for the 


payment of all other expenditures provided for in this act: Provided, | 


_ That in case the receipts from the sale and disposal of public.lands _ 

_ other than those realized from the sale and disposal of lands referred ~ 

to in this section are insufficient to meet the requirements for the - 

. support of agricultural colleges in the several States and Territories, | 
under the act of August thirtieth, eighteen hundred and ninety, en- » 

titled “ An act to apply a portion of the proceeds of the public lands 

- to the more complete endowment and support of the colleges for the. | 

_.. benefit of agriculture and the mechanic arts, established under the — 
provisions of an act of Congress approved July second, eighteen 
hundred and sixty-two,” the deficiency, if any, in the sum necessary 

for the support of the said colleges shall be provided for from any 

moneys in the Treasury not otherwise appropriated — * * | 
Szc. 2.. That the Secretary of the Interior is hereby authorized and > 


directed to make examinations and surveys for, and to locate and 


construct, as. herein provided, irrigation works for the storage, di- 7 
version, and development of waters, including’ artesian wells, and 


to report to Congress at the beginning of each regular session as to - 


the results of such examimations and surveys, giving estimates of. — 
cost of all contemplated works, the quantity and location of the lands _ 

~. which can be irrigated therefrom, and all facts relative to the prac- 
ticability of each irrigation project; also, the cost of works in process _ 

_ of construction as well as of those which have been completed. — | 





2 Extended to the State of Texas by act of June 12,1906. See p. 426. . 
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_ Szo. 8, That the Secretary of the Interior shall, before giving the. 
public notice provided for in section four of this act, withdraw from 
public entry the lands required for any irrigation works contem- 
plated under the provisions of this act, and shall restore to public. 
entry any of the lands so withdrawn when, in his judgment, such 
lands are not required for the purposes of this act; and the Secretary 
of the Interior is hereby authorized, at or immediately prior to the 
time of beginning the surveys for any contemplated irrigation works, 
to withdraw from entry, except under the homestead laws, any public | 
lands believed to be susceptible of irrigation from said works: | 


me Provided, That all-lands entered and entries made under the home- 


stead laws within areas so withdrawn during ‘such withdrawal shall 
be subject to all the provisions, limitations, charges, terms, and, condi- 
tions of this act; that said surveys shall be prosecuted diligently to 
_ completion, and upon the completion thereof, and of the necessary _ 
- maps, plans, and estimates of cost, the Secretary of the Interior shall . 
determine whether or not said project is practicable and advisable, 
and if determined to be impracticable or -unadvisable, he shall there- 
upon restore said lands to entry; that public lands which it is pro- 
posed to irrigate by means of any contemplated works shall be. 
‘subject to entry only under the provisions of the homestead laws in — 
tracts of not less than forty nor more than one hundred and sixty. 
acres, and shall be subject to the lmitations, charges, terms, and 
conditions herein provided: Provided, That the commutation provi- 
| a of the homestead laws shall not apply to entries made under. 
this act. | te er ue oe, Oe 
. Sree. 4.4 That upon the determination by the Secretary of the 
Interior that any irrigation project is practicable, he may cause to be 
let. contracts for the construction of the same, in such portions or - 
sections as it may be practicable to construct and complete as parts 
_ of thé whole project, providing the necessary funds for such portions. 
or sections are available in the reclamation fund, and thereupon he 
shall give public. notice of the lands irrigable under such project, . 
and limit of area per entry, which limit shall represent the acreage 
which, in the opinion of the Secretary, may be reasonably required 
for the support of a family upon the lands in question; also, of the 
- charges which shall he made per acre upon the said entries, and upon 


lands in private ownership which may be irrigated by the waters of 


the said irrigation project, and the number of annual installments, . 
- not exceeding ten, in which such charges shall be. paid and the time | 
-when such payments shall commence. The said charges shall be de-— 
termined with a view of returning to the reclamation fund the © 
estimated cost of construction of the project, and shall be apportioned. 
equitably: Provided, That in all construction work eight hours shall 
constitute. a day’s work, and no Mongolian labor shall be employed © 
“thereone....0 0 = ..2 9) ln ee we fos) Re EO! 
. Sec. 5.2. That the entryman upon lands to be irrigated by such 
works shall, in addition to compliance with the homestead: laws, 
reclaim at least one-half of the total irrigable area of his entry for 
agricultural purposes, and before receiving patent for the lands 
covered by his entry shall pay to the Government the charges appor- | 
1Sec, 4, number of installments, amended by dct of Aug. 138, 1914. See p. 487. . 
2Sec. 5, manner of payments, amended by act of Aug. 9, 1912. See p. 435, . 
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. tioned against such tract, as ‘provided 3 in section four. No right to 


the use of water for land 3 in private ownership shall be sold for a 

_ tract exceeding one hundred and sixty acres to any one landowner, 
and no such sale shall be made to any landowner unless he be an. 
_ actual bona fide resident on such land, or occupant thereof residing 
in the neighborhood of said land, and no such right shall permanently - 


attach until all payments therefor are made. The annual install- — 


_ments shall be paid to the receiver of the local land office of the 


district. in which the land is. situated, and a failure to make any _ 
two payments when due shall render the entry subject to cancellation, — 
with the forfeiture of all rights under this act, as‘well as of:any 
moneys already paid thereon. All moneys received from the above 


sources shall be paid into the reclamation fund. Registers and re-. 


 ceivers shall be allowed the usual commissions on all moneys paid 


for lands entered under this act. 
Sec. 6. That the Secretary of the Tntarion ig hereby authorized 


. and directed to use the reclamation fund for the operation and main- 


tenance of all reservoirs and irrigation works constructed. under the 
provisions of this act: Provided, That when the payments required 
by this act are made for the major portion of the lands irrigated from | 
the waters of any of the works herein provided for, then the manage- 


ment and operation of such irrigation works shall pass to the owners _ | 


of the lands irrigated thereby, to be maintained at their expense under 
such form.of organization and under such rules and regulations as 
may be acceptable to the Secretary of the Interior: Provided, 'That 
the title to and the management and operation of the reservoirs and 
the works necessary for their protection and operation shall remain: 


in the Government until otherwise provided by Congress. | 


: Sec. 7, That where in carrying out the provisions of this act. it 

_ becomes necessary to acquire any rights or property, the Secretary of — 
the Interior is hereby authorized to acquire the same for the United — 
States by purchase or by condemnation under judicial process, and 


to pay from the reclamation fund the sums which may-be needed for . & 


_ that purpose, and it shall be the duty of the Attorney General of the — 
. United States upon every application of the Secretary of the Interior — 
under this act to cause proceedings to be commenced for condemna-:— 
tion within thirty days from the receipt of the application at the 
Department of Justice. , 

Sec. 8. That nothing in this act shall be sonirusd as affecting or 
inteaded to affect or to in any way interfere with the laws of any ° 


- State or Territory relating to the control, appropriation, use, or dis- 


tribution of water used in irrigation, or any vested right. acquired 
~ thereunder, and the Secretary of the Interior, in carrying out the 
provisions of this act, shall proceed in conformity with such laws, 
and nothing herein shall in any ‘way affect any right. of any State. 


or of the Federal. Government or of any landowner, appropriator, 


or user of water in, to, or from any interstate stream or the waters 
thereof: Provided, That the right to the use of water acquired under 
the provisions of. this act shall be appurtenant to the land irrigated, 


and beneficial use shall be the basis, the measure, and the limit of ie % 
. the right. 


 Sre. 9.4 That it it is hereby declared to be the duty of the: Secretary | 
_ of the Interior i in carrying out the provisions of this act, so far as - 


1 Sec. 9, repealed. by act of June 25, 1910. See p. 430, : 
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_ the same may be practicable and subject to the existence of feasible | . 
irrigation projects, to expend the major portion of the funds arising 

_ from the sale of public lands within each State and Territory herein- 


before named for the benefit of arid and semiarid lands within the 
limits of such State or Territory: Provided, That the. Secretary 
may temporarily use such portion of said funds for the benefit of 


arid or semiarid lands in any particular State or Territory herein- | 


before named as he may deem advisable, but when so used the excess 


shall be restored to the fund as soon as practicable, to the end that. 


ultimately, and in any evént within each ten-year period after the 
passage of this act, the expenditures for the benefit of the said States 


and Territories shall be equalized according to the proportions and © 


_ subject to the conditions as to practicability and feasibility aforesaid. 
$c. 10. That the Secretary of the Interior is hereby authorized — 
to perform any ard all acts and to make such rules and regulations 
as may be necessary and proper for the purpose of carrying the pro- 


visions of this act into full force and effect. 
Approved, June 17,1902. (82 Stat., 388.) 





AN ACT Authorizing the use of earth, stone, and timber on the public lands and 


forest reserves of the United States in the construction of works under the 


national irrigation law. a 


Be it enacted by the Senate and House of Representatives cf the 


United States of America in. Congress assembled, That in carrying: 
out the provisions of the national irrigation law, approved June _ 
-. Seventeenth, nineteen hundred and two, and in constructing works _ 


thereunder, the Secretary of the Interior is hereby authorized to use 


and to permit the use by those engaged in the construction of works _ : 


under said law, under rules and regulations to be prescribed by him, 


such earth, stone, and timber from the public lands of the United | 


States as may be required in the construction of such works, and the 
Secretary of Agriculture is hereby authorized to permit the use of 
earth, stone, and timber from the forest.reserves of the United States © 


for the same purpose, under rules and regulations to be prescribed 
by him. | Pa wt | | 
Approved, February 8, 1905. (33 Stat., 706.) 





AN ACT To provide for the covering into the reclamation fund certain pro 


ceeds of sales of property purchased by the reclamation fund, 


Be it enacted by the Senate and H ouse of Representatives of the 
United States of America in Congress assembled, That there shall , 
be covered into the reclamation fund established under the act of . 


June seventeenth, nineteen hundred and two, known as the reclama- 


tion act, the proceeds of the sales.of material utilized for temporary - 


work and structures in connection with the operations under the said 
act, as well as of the sales. of all other condemned property which 
had been purchased under the provisions thereof, and also any 


moneys refunded, in-connection with the operations under said recla- _ 


mation, act. — a | 7 — | 
_ Approved, March 3, 1905. (83 Stat., 1082.).__ 


~_ 
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AN ACT Pr oviding for the withdrawal from. public unter of lands: needed for: 
town-site purposes in connection with irrigation: projects under the reclama- | 
tion act of June seventeenth, nineteen hundred and two, and ro other pur- 
‘poses. 


; Be tt enacted by the Senate and House of Recetas of the - 
_ Onited States of America im Congress assembled, That:-the Secre- 


. tary of the Interior may withdraw from public entry any lands _ 
_ . needed for town-site purposes in connection with irrigation projects. «| 
under the reclamation act of June seventeenth, nineteen hundred: and 
two, not exceeding one hundred and sixty ‘acres in each case, and = 


survey and subdivide the same into town lots, with appropriate 3 
reservations for public purposes. = 
Sec. 2. That the lots so surveyed shall be appraised under the 


_ direction of the Secretary of the Interior and sold under his direc- bok 


tion at not less than their appraised value at public auction to ‘the. 


- highest bidders, from time to time, for cash, and the lots offered for 


sale and not disposed of may afterwards be ’sold at not less than the 


appraised value under such regulations as the Secretary of the — | 


Interior may prescribe. Reclamation funds may be used to defray 
_ the necessary expenses of appraisement and sale, and the proceeds 
_ of such sales shall be covered into the reclamation fund. - 
Sxc. 3: That the- public reservations in such town sites shall be 


improved and maintained by the town authorities at the expense of 


the town; and upon the organization thereof as municipal corpora-_ 
tions the said reservations shall be conveyed to. such corporations _ 
_ by the Secretary of' the Interior, subject to the condition. that they — 
shall be used forever for public purposes. — 


‘Sec. 4. That the Secretary of the Interior shall, in accordance a 


with the provisions of the ee lasen act, provide for water rights. 


in amount he may deem necessary for the towns established as herein 


_ ‘provided, and may enter into contract with the proper authorities 
of such towns, and other towns or cities on or in the immediate 

- vicinity of irrigation projects which shall have a water right from 
_ the same source as that of said ] project for the delivery of such water . 


supply to some converiient point, and for the payment into the — a 


- reclamation fund of charges for the same to be paid by such towns - 
_ or cities, which charges shall not be less nor upon terms more favor- 


able than those fixed by the Secretary of the Interior for the 1 Iri- 
_ gation project from which the water is taken. 


_. Src. 5.4 That whenever a development of power is necessary for 
the irrigation of lands under any project undertaken under the said _ 

, reclamation act, or an opportunity is afforded for the development 

' of power under any such project, the Secretary of the Interior is | 

authorized to lease for a period not exceeding ten years, giving pref- | 


-. erence to municipal purposes, any surplus power. or power privilege, ee 
and the: moneys derived from such leases shall be covered into the. 


reclamation fund. and be placed to the credit of the project from. 


which such power is derived: Provided, That no lease shall be made — | 


of such surplus power or power privilege as will j impair the efficiency 
. of the irrigation project. | 


Rees i April 16, 1906, (34 Stat., 116.) | ) 


| —1Sec. 5, amended by act of Feb. 24, git. See p. 433. 


i 
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SAN, ACT To extend the. irrigation act to. the State of Texas. 


Be tt enacted by the Senate and House of Representatives of the 
Onited States of America in Congress dssembled, That the pro- 


visions of the act.entitled “An act appropriating ‘the receipts from 
the sale and disposal of-public lands in certain States and Terri- _ 


- tories to the construction of irrigation works for the reclamation of 
arid lands,” approved June seventeenth, nineteen hundred and two, 


_ be, and the same are hereby, extended so as to include and apply to 


the State of Texas. _ 


_. Approved, June 12, 1906. (34 Stat., 259.) 





AN ACT Providing for the subdivision of lands entered under the reclamation 
: oe 8 act, and for other purposes... . | , 
Be vt enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That whenever, 

in the opinion of the Secretary of the Interior, by reason of market. 

conditions and the specialj fitness of the soil and climate for the 
growth of fruit and garden produce, a lesser area than forty acres 
may be sufficient for the support of a family on lands to be irri- 
gated under the provisions of the act of June seventeenth, nineteen 
hundred and two, known as the reclamation act, he may fix a lesser 
area than forty acres as the minimum entry, and may establish farm 
units of not less than ten nor‘more than one hundred and sixty 
acres. That wherever it may be necessary, for the purpose of accu- 
rate description,. to. further subdivide lands to be irrigated under 
the provisions of said reclamation act, the Secretary of the Interior _ 
may cause subdivision surveys to be made by the officers of the 
reclamation service, which subdivisions shall be rectangular in form, 
except in cases where irregular subdivisions may be necessary in 
order to provide for practicable and economical irrigation. Such 
subdivision surveys shall be noted upon the tract books in the 
~ General Land Office, and they shall be paid for from the reclamation 
fund: Provided, That an entryman may elect to enter under said 
reclamation act a lesser area than the minimum limit in any State or 
Territory. So ee SB a a. — | 
‘Sec. 2. That wherever the Secretary of the Interior, in. carrying 

_ out the provisions of the reclamation act, shall acquire by relinquish- 
ment lands covered by a bona fide unperfected entry under the land 
laws of the United States, the entryman upon such tract may make 

~ another and additional entry, as though the entry thus relinquished : 


had not been made. - | | eo | | 
Sec. 3. That any town site heretofore set apart or established by 


-. proclamation of the President, under the provisions. of sections 


_ twenty-three hundred and eighty and twenty-three hundred and 
eighty-one of the Revised Statutes of the United States, within. or in 
the vicinity of any reclamation project, may be appraised and dis- _ 
posed. of: in accordance with the provisions of the act of Congress — 
- approved April sixteenth, nineteen hundred and six, entitled “An 
act providing for the withdrawal from public entry of lands needed 
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for town-site purposes in connection. with irrigation projects. under. 
the reclamation act of June seventeenth, nineteen hundred and two, 


and for other purposes”; and all necessary expenses incurred in 


_ the appraisal and sale of lands embraced within any such town site 
shall be paid: from the reclamation fund, and. the proceeds of the 
_ sales.of such lands shall be covered: into the: reclamation. fund: :.-_ 
«Sec. 4, * * * and whenever, in the-opinion of. the Secretary of. 
_ the Interior, it shall be advisable for the public interest, he. may 


- withdraw and’ dispose of town sites: in: excess of one hundred: and. 


_sixty acres under the provisions of the aforesaid act. approved. April 


4 sixteenth, nineteen hundred and six, and reclamation funds. shall | 


be available for the payment of all expenses incurred in: executing 
_ the provisions of this act, and. the aforesaid: act.of April sixteenth, 

nineteen hundred and six, and the proceeds of all sales of town sites 
shall be covered into the reclamation fund. © ==: .... 
. Suze. 5. That where any bona fide desert-land entry has been or | 
- may be embraced within the exterior limits of any land withdrawal 
or irrigation. project under the act entitled “An act appropriating the 


- receipts from the sale and disposal of public lands in certain States 


and ‘Territories to the construction of irrigation works for the recla- 


mation of arid lands,” approved June seventeenth, nineteen: hundred . . 


and two, and the desert-land entryman has been or may be directly. 
or indirectly hindered, delayed, or prevented from making improve- 


ments or from reclaiming the land embraced in any such entry by _ 


reason of such land withdrawal-or irrigation project, the time during 
which the desert-land entryman has been or may be so hindered, 
delayed, or prevented from complying with: the: desert-land. law 
shall not be computed in determining the time -within which such | 
entryman has been or may be required to make. improvements. or 
reclaim the land embraced within. any such desert-land entry: Pro- 
vided, That if after investigation the irrigation project has been ‘or 
- ‘may be abandoned by the Government, time for compliance with the 


desert-land law by any such entryman shall begin to run from the  _ 
date of notice of such abandonment of the project and the restoration 


to. the public domain.of the lands withdrawn in connection therewith, 
and credit shall be allowed. for all’ expenditures and improvements | 
_ heretofore made on any such desert-land entry of which proof has . 
been filed; but if the reclamation project. is carried: to completion 
_ so as to make available a. water supply for the land embraced in any 
such desert-land entry, the entryman shall thereupon comply with — 
all the provisions of the aforesaid act of June seventeenth, nineteen 
hundred and two, and shall relinquish all land embraced within his 
- desert-land entry in excess of one hundred and sixty acres, and as to 
- such one hundred and. sixty acres retained, he shall be entitled to — 


make final proof and obtain patent upon compliance with the terms - | 


of payment prescribed in said act of June seventeenth, nineteen 
hundred.and two, and not otherwise. But nothing herein contained’ 
shall be held to require a desert-land entryman who owns a water 


_ right and reclaims the land embraced in his entry to accept the con- 


ditions of said reclamation act. oe 1, 
Approved, June 27, 1906. (34 Stat., 519.) 
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_ AN ACT Providing for the reappraisement of unsold lots in town sites on. _ 


i 


- reclamation projects, and for other purposes. . : ae 
Be it enacted by the Senate and House of Representatives of the- 


| ‘United States of America in Congress assembled, That the Secretary _ 


of the Interior is hereby authorized, whenever he may deem it neces- 
sary, to reappraise all unsold lots within town sites on projects under 
the reclamation act heretofore or hereafter appraised under the pro- 
_ visions of the act approved April sixteenth, nineteen hundred and. — 


six, entitled “An act providing for the withdrawal from public | 


entry of lands needed for town-site purposes in connection with — 
irrigation projects under .the reclamation act of June seventeenth, 
nineteen hundred and two,.and for other purposes,” and the act 
- approved June. twenty-seventh, nineteen hundred and six, éntitled 
“An act providing for the subdivision of lands entered under the 
reclamation act, and for other purposes”; and thereafter to proceed . 
with the sale of such town lots in accordance with said acts. cS, 
. Sze. 2. That in the sale-of town lots under the provisions of the 
said acts of April sixteenth and June twenty-seventh, nineteen hun- © 
dred and six, the Secretary of the Interior may, in his discretion, 
require payment for such town lots in full at time of sale or in 
annual installments, not exceeding five, with interest at the rate of. 
six per centum: per. annum on deferred payments, or ne 


Approved, June 11,1910. (36 Stat., 465.) _ 





AN ACT Providing that entrymen for homesteads within reclamation projects. 
may assign their entries upon satisfactory proof o= residence, improvement, 
and cultivation for five years the same as though said entry had been made 
under original homestead act. er, — oe | 
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That from and. 

_ after the filing with the Commissioner of the General Land Office of 

satisfactory proof of residence, improvement, and cultivation for the 

five years required by law, persons who have, or shall make, home- - 
stead entries within reclamation projects under the provisions of the | 

_ act of June seventeenth, nineteen hundred and two, may assign such 

-_ entries, or any part thereof, to other persons, and such assignees, . 

- upon submitting proof of the reclamation of the lands and upon | 
payment of the charges apportioned against the same as provided | 

- In the said act of June seventeenth, nineteen hundred and two, may 
receive from the United States a patent for the lands: Provided, — 

‘That all assignments made under the provisions of this act shall be ~ 
subject to the limitations, charges, terms, and conditions of the — 
reclamation act.* == ©... a ad ty ft 

_ Approved, June 23,1910. (36 Stat., 592.) _ 





“AN ACT To authorize advances to the “ reclamation fund,” and for the issue 
and disposal of certificates of indebtedness in reimbursement therefor, and 
for other purposes. 3. SS : ore 22 a ee 

Be tt enacted by the Senate and House of Representatives of the — 

United States of America in Congress assembled, That to enable 
the Secretary of the: Interior to complete Government reclamation 


1 Jixtended to Flathead project by the act of July 17, 1914 (38 Stat., 510). See p, 445. 
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projects heretofore begun, the Secretary of the Treasury is author- — 
ized, upon request of the Secretary of the Interior, to transfer from 
time to time to the credit of the reclamation fund created by the act | 
- entitled “An act appropriating the receipts from the sale and dis- 
posal of public lands in certain States and Territories to the con- — 


struction of irrigation works for the reclamation of arid lands,” 


_ approved June seventeenth, nineteen hundred and two, such sum — 


or sums, not exceeding in the aggregate twenty million dollars, as. - 


- the Secretary of the Interior may deem necessary to complete the 


- said reclamation projects, and such extensions thereof as he may _ 


deem proper and necessary to the successful and profitable operation - 


~and maintenance thereof or to protect water rights pertaining thereto — 


_ claimed by the United States, provided the same shall be approved. 
by the President of the United States; and such sum or sums as 


- may be required to comply with the foregoing authority are hereby — | 


appropriated out of any money in the Treasury not.otherwise appro- — 
priated: Provided, That the sums hereby authorized to be trans-_ 


ferred to the reclamation fund shall be so transferred only as such | 7 


sums shall be actually needed to meet payments for work performed 
_ under existing law: And provided further, 'That all sums-so trans- 
ferred shall be reimbursed to the Treasury. from the reclamation 
fund, as hereinafter provided: And provided further, That no part 
of this appropriation. shall be expended upon any existing project . 
until it shall have been. examined and reported upon by a board of 
engineer officers of the Army, designated by the President of the 
United States, and until it shall be approved by the President as: 
— feasible and practicable and worthy of such expenditure; nor. shall 
any portion of this appropriation be expended upon any new project. 
Szc. 2. That:for the purpose of providing the Treasury with funds 
for such advances to the reclamation fund, the Secretary of the 
Treasury is authorized to issue certificates of indebtedness of. the 
United States in such form as he may prescribe and in denomina- | 
tions of fifty dollars, or multiples of that sum; said certificates to be 
redeemable at the option of the United States at any time after three 
years from the date of their issue and to be payable five years after 
such date, and to bear interest, payable semiannually, at not exceed- 
ing three per centum per annum; the principal and interest to be | 
- payable in gold coin of the United States. The certificates of in- 
_ debtedness herein authorized may be disposed of by the Secretary 
of the Treasury at not less than par, under such rules and regulations — 
as he may prescribe, giving all citizens of the United 'States an | 
equal opportunity to. subscribe therefor, but no commission shall - 


be. allowed and the aggregate issue of such certificates shall not 7 


exceed the amount of all advances made to said reclamation fund, 
and in no event shall the same exceed the sum of twenty million 
dollars. The certificates of. indebtedness herein authorized shall. 

be exempt from taxes or duties of the United States as well as from — 
taxation in any form by or under State, municipal, or local author- . 


ity; and-a sum not exceeding one-tenth of one per centum of the 


amount..of the certificates of indebtedness issued under this act is © 


Ye hereby appropriated, out of any money in the Treasury not other- 


. and issuing the same. 


-. wise appropriated, to pay the expense of preparing, advertising, . 
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Sec. 3. ‘That hapanea five years after, the date of the first advance | 
to the reclamation fund under this act, fifty per centum of the annual _ 
receipts of the reclamation fund shall be paid into the general fund © 
_ of the Treasury of the United States until payments so made shall 

equal the aggregate amount of advances made by the Treasury to 


said reclamation fund, together with interest paid on the certificates _ 


of indebtedness issued ‘under this act and any expense incident to pre- 
paring, advertising, and issuing-the same. _ 

Suc. 4. That all money placed to the credit of the clamtion fund © 
_in pursuance to this act shall be devoted exclusively to the completion _ 
- of work ‘on reclamation projects heretofore begun as hereinbefore 
- provided, and the same shall be included with all other expenses 
in future estimates of construction, operation, or maintenance, and 
hereafter no irrigation project contemplated by said act of June — 
seventeenth, nineteen hundred and two, shall be begun unless and 
until the same shall have been recommended by the Secretary of 
the Interior and approved by the direct order of the President, of. 
the United::States. . 

Sxzc. 5.4 That no entry shall be hereafter. made and no entryman. 
shall be permitted to go upon lands reserved for irrigation purposes 
until the Secretary of the Interior shall have established the unit 
of.acreage and fixed the water charges and the date when the water 
can be applied-and made public announcement of the same. 

Suc. -6. That section nine of said act of Congress, approved June 
seventeenth, ‘nineteen hundred and two, entitled. “An act: appro- 
priating the receipts from the sale and disposal of public lands in 
certain States and Territories to: the construction of irrigation works 
for the reclamation of arid lands,” is hereby repealed. 


Approved. Jt une 25, 1910. = Stat., 835. ) 


~: 





AN AOT Granting . eaves of absence to homesteaders on lands to be irrigated 
under the pou of the act of June seventeenth, nineteen hundred ‘and | 


two. 


Be tt ee. by the Senate and Hi ouse a uy aaa. ape the 
United States of America in Congress assembled,.That all qualified 
entrymen who have heretofore made bona fide entry upon lands pro- 
posed to be irrigated under the provisions of the act of June Seven- 
teenth, nineteen hundred and two, known as the national irrigation 
act, may, upon application and a showing that they have made sub- 
stantial improvements, and that water is not available for the irri- 
‘gation of their said lands, within the discretion of the Secretary 
of the Interior, obtain leave of absence from their entries, until 


water for irrigation is turned into the main irrigation canals from _ 
which, the land is to be irrigated: Provided, That the period of 
. actual absence under this act shall not be deducted. from the full time 


of residence required by law: 
| Approved June 25, 1910. (36 Stat., 864. ) 


‘1 $eec. 5, amended by. act of Feb.’ 18, 1911, see p. 481;.and sec. 10 of the act of. £ Aug. 13, 
-1914, see p. 440,. | 
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AN AOT To provide ‘for the sale of lands acquired under the provisions Lot the 
—. reclamation act and which are not needed for the purposes of that act. 


— Be it enacted an the. Senate and House of Representatives of the 
United States of America in Congress assembled, That whenever in 


the opinion of the Secretary of the Interior any lands which have 


been acquired under the provisions of the act of June seventeenth, - 
- nineteen hundred and two (Thirty-second Statutes, page three bun- 
- dred and eighty-eight), commonly called the “ reclamation act,” or 

‘under the provisions of any act amendatory thereof or supplementary 


thereto, for any irrigation works contemplated by said.reclamation 


act are not needed. for the purposes for which they were acquired, said 
Secretary of the Interior may cause said lands, together with the i im- — 


provements thereon, to. be appraised by three disinterested persons, % 


to. be appointed by him, and thereafter to sell the same for not less. . 
than the a a aaa value at public auction to the highest bidder, after — 
giving public notice of the time and place of sale by posting upon the | 


Jand and by publication for not less than thirty days in a newspaper 7 


of general circulation in the vicinity of the land. 

Src. 2.. That upon payment of the purchase price the Secretary of 
the Interior is authorized by appropriate deed to convey all the right, 
- title, and interest of the United States of, in, and to said lands to the 
purchaser at said sale, subject, however, to such reservations, limita- 
tions, or conditions as said. Secretary may deem proper: Provided, 
That not over one hundred and Sixty. acres shall be sold to any one 
person. 

‘i Sno. 8. That the moneys derived. ai the sale of such lands shall 
be covered into the reclamation fund and be placed to the credit of 
the project for which such lands had been saa 


sae ene 2, 1911. (86. Stat., ale 





_ AN ACT To authorize ‘the Secretary of the Interior to withdraw public. nottess 
- issued under section four of the reclamation act, and for other purposes, 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Interior may, in his discretion, withdraw any public notice 


. heretofore issued under section four of the reclamation act of June 
- seventeenth, nineteen hundred and two, and he may agree to such | 


| modification of -water- right applications heretofore duly filed or.con- | 
tracts with water users’ associations and others, entered into prior to | 
the passage of this act, as he may deem advisable, or he may consent 
to the abrogation of such water-right applications and contracts and 
proceed in all respects as-if no such notice had been given. a 


cialis ca 18, 1911. (36 Stat., meee 





¢ 


| AN ACT To amend section five of the act of Congress of ae — 


‘nineteen hundred and ten, entitled ‘An act to authorize advances to the 
‘reclamation fund” and for the issue and disposal of cor ate®. of indebted-_ 
ness in reimbursement therefor, and for other purposes. aa 


Be it enacted by the Senate and House of Representatives of the 
United States of America in. Congress assembled, That ‘Section. five: 


_ Amended by sec, 10, act of Aug, 13, 1914. See p. 440. 
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— of an act entitled “An act to authorize advances to the ‘ reclamation 
_ fund’ and for the issue and disposal of certificates of indebtedness in. 
_ reimbursement therefor, and for other purposes,” approved June 

twenty-fifth, nineteen hundred and ten (Thirty-sixth Statutes at — 
Large, page eight hundred and thirty-five), be, and the same hereby _ 


- is, amended as follows: = 3. | : | 
_. “Sec. 5. That no entry shall’ be hereafter made and no entryman | 
_ shall be permitted to go upon lands reserved for irrigation purposes. 
- until the Secretary of the Interior shall have established the unit of 
acreage and fixed the water charges and the date when the water can — 
‘be apphed, and make public announcement of the same: Provided, — 
That where entries made prior to June twenty-fifth, nineteen hun-. 
dred and ten, have been or may be relinquished in whole or in part the 
_ Jands so relinquished shall be subject to settlement. and entry under 
the homestead law as amended by an act entitled ‘An act appropriat-. __ 
- Ing the receipts from the sale and disposal of the public lands in cer- _ 
tain States and Territories to the construction of irrigation works for 
the reclamation of arid lands,’ approved June seventeenth, nineteen 
hundred and two (Thirty-second Statutes at Large, page three hun- 
_dred and eighty-eight).” _@-= re ae — | 
Approved, February 18, 1911... (36 Stat., 917.) . 





AN ACT To authorize the Government to contract for impounding, storing, and . 
carriage of water and to cooperate in the construction and use of reservoirs 
and canals under reclamation projects, and for other purposes, 


Be tt enacted by the Senate and House of Representatives of. the 
United States of America in Congress assembled, That whenever in 
carrying out the provisions of the reclamation law: storage or carry- 
ing capacity has been or may be provided in excess of the require- 
ments of the lands to be irrigated under any project the Secretary of © 
the Interior, preserving a first right to lands and entrymen under 
' the project, is hereby authorized, upon such terms as he may deter- _ 
mine to.be just and equitable, to contract for the impounding, storage, 


and carriage of water to an extent not exceeding such excess capacity 


_ with irrigation systems operating under the act of August eighteenth; __ 
eighteen hundred and ninety-four, known as the Carey Act, and indi- 
viduals, corporations, associations, ‘and irrigation districts organized _ 
for or engaged in furnishing or in distributing water for irrigation. 

_ Water so impounded, stored, or carried under any such contract shall 
_ be for the purpose of distribution to individual water users by the 
party with whom the contract is made: Provided, however, That 
_ water so Impounded, stored, or carried shall not be used otherwise 


than as prescribed by law as to lands held in private ownership within 


_ Government reclamation projects. In fixing the charges under any 
such contract for impounding, storing, or carrying water for any irri- 
_ gation system, corporation, association, district, or individual, as _ 
- herein provided, the Secretary shall take into consideration the cost 
_ of construction and maintenance of the reservoir by which such water 
_ is to be impounded or stored and the canal by which it is to be carried, 
~ and such charges shall be just and equitable as to water users under 
the Government project. No irrigation system, district, association, _ 
corporation, or individual so contracting shall make any charge for __ 


on ABA? See DECISIONS RELATING TO THE PUBLIC LANDS. : ‘483. ate ee 


: the storage: carriage, or delivery of such water in excess of ihe charge mi ua 


paid to the United States except. to such extent as may be reason- _ 
ably necessary to cover cost. of carriage and delivery O such water 


i through their works. — bea 


Szc. 2. That in carrying out, the provisions of said reclamation’ ' 


act and acts amendatory thereof or. supplementary thereto, the Sec- 


-. retary of the Interior is authorized, upon such terms as may be 
: agreed: upon, to cooperate with irrigation districts, water users’. as- 


‘sociations, corporations, entrymen, or water users. for the construc-. 
tion or use of such reservoirs, canals, or ditches as may be advan- . 
vi tageously used by the Government and irrigation districts, water 


users’ associations, corporations, entrymen, or water users for im- 


pounding, delivering, and carr ing water for irrigation purposes: 


- Provided, That the title to an management of the works so con- _ 


_ structed shall be subject to the provisions of section six of said act: 
Provided further, That water shall not be furnished from any such | 


reservoir or delivered through any such canal or ditch to any one ane 


landowner in excess of an amount sufficient to. irrigate one hundred — 


and sixty acres: Provided, That. nothing contained in this act shall — oe 


be held or construed as enlarging or attempting to enlarge the right 
of the United ‘States, under eens, law, to control the waters of 
any stream in.any State. | 
sec. 3. That the moneys received in. pursuance. of such eontracts | 
shall be. covéred into the reclamation fund and be available for use - 
under the terms, of the reclamation act. and the acts amendatory 
thereof or supplementary thereto: f 


Approved, February 21, 1911. on Stat. 9 98.) 





AN ACT To amend an act entitled “An. act ean for the withdrawal 
‘from public entry of lands needed for town-site purposes in connection with 
irrigation. projects | under the reclamation. act of June seventeenth, nineteen 
hundred. and two, and for other purposes,” approved April. sixteenth, nine- 
teen hundred and six, sa . 


Be it enacted bay the Boas and House a) Renter aioe of. the 
United States of America in Congress assembled, That section five 
of an act entitled “ An act providing for the withdrawal from public 


~ entry of lands needed for town-site purposes in connection with . 


irrigation projects under the reclamation act of J une seventeenth, 


: nineteen hundred and two, and for other, purposes,” approved April 7 ee 
sixteenth, nineteen hundred | and ‘six,.be amended so as to read as 


_- follows: 
“Sno. 5. That whenever a development of power. is cnecessary for 7 


| = ‘the irrigation of lands, under any project undertaken under the eran 


- said reclamation act, or an opportunity is afforded forthe develop- a @ _ 
ment of power ‘under any such project, the Secretary of the Interior © 


- is authorized to lease for a period of not exceeding ten years, giving 
preference to municipal purposes, any surplus power or power 


bs privilege, and the money derived from such leases shall be covered ve 


into the reclamation. fund and be placed to the credit of the project — 


from which such: power is derived: Provided, That no lease shall 7 4 7 | : 


be made of such surplus power or power privileges as will impair 


. | the bartnone of the. a las Provided furhet, That, the eres 
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‘Secretary of ‘the Interior is authorized, in his: discretion, to make 


such a lease in connection. with Rio Grande project in Texas and 
New Mexico for a longer period, not exceeding fifty years,. with 


the approval of the water users’ association or associations under 


-any such project, organized in conformity with the rules and regu- 
_ lations prescribed by the Secretary of the Interior in pursuance _ 
of section six of.the reclamation act approved June seventeenth, 
_ nineteen hundred and two.” ie ge Pes 
Approved, February 24,1911. (36 Stat. 930.) 





AN ACT For the relief of homestead entrymen under the reclamation projects . 

i, in the United States. : A a. 
 ~-Be it enacted by the Senate and. House of Representatives of the — 
United States of America in Congress assembled; That no qualified — 

- -entryman who prior to June-twenty-fifth, nineteen hundred and ten,’ 
-. made bona fide entry upon lands proposed -to be irrigated under — 
* the provisions of the act of June seventeenth, nineteen hundred and 
two, the national reclamation law, and who established residence in 
_ good faith upon the lands entered by him, shall be subject to contest’ 
for failure to maintain residence or make improvements upon his 
- land prior to the time when water is available for the irrigation of 
the lands embraced in his entry, but all such entrymen shall, within 
ninety days after the issuance of the -public notice required by sec- 
tion four of the reclamation act, fixing the date when water will 
be available for irrigation, file in the local land office a water-right 
application for the irrigable lands embraced in his entry, in con-. 
formity with the public notice and. approved farm-unit plat for 
the township in which his entry lies, and-shall also file an affidavit 
that he has reestablished his residence on the land with the intention 
-of maintaining the same for a period sufficient to enable him to make 
final proof: Provided, That no such entryman shall be entitled to 
' have counted as part of the required period of residence any period 
- of time during which he was not: actually upon the said.land prior - 
to the date of the notice aforesaid, and no application for the entry 
~ of said lands shall be received until after the expiration of the - 
ninety days after the issuance of notice within which the entryman _ 
is hereby required to reestablish his residence and apply for water 
-. Approved, April 30,1912. (87 Stat., 105.) — 





- AN ACT Relating to partial assignments for desert:land entries within recla-— 
mation projects made since March twenty-eighth, nineteen hundred and — 
Be it enacted by the Senate and House of Representatives of the — 
United States of America in Congress assembled, That 'a desert-land — 


entry within the exterior limits of a Government reclamation project es 


may be assigned in whole or in part under the act of March twenty-. 
eighth, nineteen hundred and eight (Thirty-fifth Statutes at Large, 
_ page fifty-two), and the benefits and limitations of the act of June 


f 
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-twenty-seventh, nineteen hundred and six (Thirty-fourth Statutes — 
at Large, page five hundred and twenty), shall apply to such desert- 
land entryman and his‘assignees: Provided, That all such assign-| 


ments shall conform to and be in accordance with farm units to be. _ 


- established by. the Secretary of the Interior upon the application | 
of the desert-land entryman. All such assignments heretofore made _ 
in good faith shall be recognized under this act. git, 8 BP g 
Approved July 24,1912. (87 Stat., 200.) 





_ AN. ACT Providing for patents on reclamation entries, and for other purposes. vat 


. Be té enacted by the Senate and House of Representatives of the ©. 

United States of America in Congress assembled, That any home- _ 

stead entryman under the act of June seventeenth, nineteen hundred | 

and two, known as the reclamation act, including entrymen on ceded. 

Indian lands, may, at any time after having complied with the pro- 
- visions of law applicable to such lands as to residence, reclamation, .— 


and cultivation submit proof of such residence, reclamation, and — 


cultivation, which proof, 1f found regular and satisfactory, shall 
entitle the entryman to a patent, and all purchasers of water-right 
. certificates on reclamation projects shall be entitled to a final water- 
right certificate upon proof of the cultivation and reclamation of 
the land to which the certificate applies, to the extent required by 
the reclamation act for homestead entrymen: Provided, That no. 
such patent or certificate shall issue until all sums due the United 
States on account of such land or water right at the time of issuance 


of patent or certificate have been paid* = , | = 

Sec. 2. That every patent and water-right certificate issued under 
_ this act shall expressly reserve to the United States a prior lien on the 
_ Jand patented or for which water right is certified, together with all 
water rights appurtenant or belonging thereto, superior.to all other . 
liens, claims, or demands whatsoever for the payment of all sums due — 
_. or to become due to.the United States or its successors in control of 
the irrigation project in connection with such lands and water rights. 

- . Upon default.of payment of any amount so due title to the land. 
shall pass to the United States free of all encumbrance, subject to the 


ment debtor, or subsequent purchaser to redeem the land within one — : 
year after the notice of such default shall have been given by pay- 


ment of all moneys due, with eight per centum interest and cost. | 


And the United States, at its option, acting through the Secretary _ 
of the Interior, may cause land to be sold at any time after such | 


- failure to redeem, and from the proceeds of. the sale there shall be — 7 - | 
paid into the reclamation fund all moneys due, with interest as here- 
in provided, and costs.. The balance of the proceeds, if any, shall be 


the property of the defaulting debtor or his assignee: Provided, 
That in case of sale after failure to redeem under this section the 


United States shall be authorized to bid in such land at not more than _ : (oe 


the amount in default, including interest and costs. | 
_-- 1 Extended to desert-land entries by act of Aug. 26, 1912 (37 Stat., 610). See p. 436. _ 


iy 
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Sec. 8. That upon full and final payment being made of all 
- amounts due on account of the building and betterment.charges to _ 
_ the United States or its successors in control of the project, the: 
United States or its successors, as the casé may be, shall issue upon 
request a certificate certifying that payment of the building and bet- 
_ terment charges in full has been made and that the lien upon the 
land has been so far satisfied and is no longer of any force or effect 


_ except the lien for annual charges for operation and maintenance: 


_ Provided, That no person shall at any one time or in any manner, 
except as hereinafter otherwise provided, acquire, own, or hold 


 irrigable land for which entry or water-right application shall have 
» been made under the said reclamation act of June seventeenth, nine- 
teen hundred and two, and acts supplementary thereto and amenda- 


tory thereof, before final payment in full of all installments of 


E, building and betterment charges shall have been made on account of 
‘such land in excess of one farm unit as fixed by the Secretary of the: 


Interior as the limit of area ‘per entry of public land or per single 
ownership of private land-for which a water right.may be purchased 
respectively, nor in any case in excess of one hundred and sixty acres, 
nor shall water be furnished under said acts nor a water right sol 
or recognized for such excess; but any such excess land acquired at 
any time in good faith by descent, by will, or by foreclosure of any 
lien may be held for two years and no longer after its acquisition ; 
and every excess holding prohibited as aforesaid shall be forfeited 
to the United States by proceedings instituted by the Attorney Gen- 
eral for that purpose in any court of competent jurisdiction; and 
this proviso shail be recited in every patent and water-right certifi- 
cate issued by the United: States under the provisions of this act. 
Suc. 4. That the Secretary of the Interior is hereby authorized to 
designate such bonded fiscal agents or oflicers of the Reclamation 
Service as he may deem advisable on each reclamation project, to 
whom shall be paid all sums due on reclamation entries or water 
rights, and the officials so designated shall keep a record for the in-. 
- formation of the public of the sums paid and the amount due at any 
_ time on account of any entry made or water right purchased under | 


_. the reclamation act, and the Secretary of the Interior shall make ~ 


situated. 


_-provision for furnishing copies of duly authenticated records of 
_ entries upon payment of reasonable fees, which copies shall be admis- — 
- gible in evidence, as are copies authenticated under. section eight. 


hundred and eighty-eight.of the Revised Statutes. 


—  - Sre. 5. That jurisdiction: of suits by the United States for the. as 
-. enforcement of the provisions of this act.is hereby conferred on the 


United States district courts of the districts in which the lands are 


Approved August 9, 1912. (87 Stat., 265.) 





AN ACT Making. appropriations to supply deficiencies in appropriations for the 
fiseal year nineteen hundred and twelve and for prior years, and for other 

_ purposes, - sae i.) 2 i on = 
os n° if ko os a ee ae 


1 That any. desert-land entryman whose desert-land entry has been. 


embraced within the exterior limits of any land withdrawal or irri- 


ae gation ‘project under the act of June seventeenth, nineteen hundred _ 
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and two, known as the reclamation act, and who may have obtained a 

water supply for the land embraced in any such desert-land entry. — 

from the reclamation project by the purchase of a water-right certifi- — 


- cate, may at any time after having complied with the provisions of 


the law applicable to such lands, and upon proof of the cultivation — ape 
and reclamation of the land to the extent required by the reclamation — 


act for homestead entrymen, submit proof of such compliance, which — 


- proof, if found regular and satisfactory, shall entitle the entryman —_ 
- to a patent and a final water-right certificate under the same terms 

and. conditions as required of homestead entrymen under the act 

entitled “An act providing for patents on reclamation entries, and 


3 


_for.other purposes,” approved August ninth, nineteen, hundred and - 


twelve. — 


” Approved August 26, 1912. (37 Stat., 610.) me , 





AN ACT Extending the period of payment under reclamation projects, and for : 


other purposes, - 


_ Be tt enacted by the Senate and House of Representatives of the 
United States of America in: Congress assembled, That. any person 
_ whose lands hereafter become subject to the terms and conditions-of . — 
the act approved June seventeenth, nineteen hundred and two, en-.— - 
titled “An act appropriating the receipts from the sale and disposal . _ 


of public lands in certain States and Territories to the construction 


- geven per centum until the whole amount shall have been paid. The 
first of the annual installments shall become due and payable on 


- of irrigation, works for the reclamation of arid lands,” and acts — 
amendatory thereof or supplementary thereto, hereafter to be re- . 
ferred to as the reclamation law, and any person who hereafter 
makes entry thereunder shall at the time of making water-right ap- _ 
plication or entry, as the case may be, pay into the reclamation fund 

. five per centum of the construction charge fixed for his land asan 
-. jnitial installment, and shall pay the balance of said charge in fifteen 
annual installments, the first five of which shall each be five per — 
~ centum of the construction charge and the remainder. shall each be- 


_ December first of the fifth calendar year after the initial installment: 
Provided, That any water-right applicant or entryman may,1f heso 
elects, pay the whole or any part of the construction charges owing  . . » 
— by him within any shorter period: Provided further, That entry may.’ 
~ be made whenever. water is available, as announced by the Secretary — 


of the Interior, and the initial payment be made when the charge per ue 


acre is established. © 


Suc. 2. That any person whose land or entry has heretofore be- ee 


s, ) ‘east 


come subject to the terms and conditions of the reclamation law shall 


pay the construction charge, or the portion of the construction charge — 


- remaining unpaid, in twenty annual installments, the first of which 


_ shall become due and payable'on December first of the yearin which =~ 
the public notice affecting his land is issued under this act, and sub- «= > 
sequent installments on December first of each year thereafter. The — . 

_ first four of such installments shall each be two per centum, the next _ 
_ _ two.installments:shall each be four per centum, and the next fourteen 


f. 


488 DECISIONS RELATING TO THE PUBLIC LANDS. [von 


5m each six per centum of the total construction charge, or. the portion 
of the construction charge unpaid at the beginning of such install- _ 


ments. 5 | of | : 
Szc. 3. That if any water-right applicant or entryman shall fail 


to pay any installment of his construction charges when due, there. 


7 shall be added to the amount unpaid a penalty of one per centum 


. thereof, and there shall be.added a like penalty of one per centum of 


2 the amount unpaid on the first day of each month thereafter so long — | 


as such default shall continue. If any such applicant or entryman | 


shall be one year in default in the payment of any installment of the 


construction charges and penalties, or any part thereof, his water- 


J right application, and if he be a homestead entryman his entry also, 
shall be subject to cancellation, and all payments made by him for- 


_ feited to the reclamation fund, but no homestead entry shall be sub- 


ject to contest because of such default: Provided, That if the Secre- - 
-..tary of the Interior shall so elect, he may cause suit or action to be 

- brought for the recovery of the amount: in default and penalties; 

but if suit or action be brought, the right to declare a cancellation — 


and forfeiture shall be suspended pending such suit or action.. 


Sec. 4. That no increase in the construction charges shall hereafter — 


be made, after the same have been fixed by public notice, except by 
agreement between the Secretary of the Interior and a majority of 
the water-right applicants and entrymen to be affected by such. in- 


‘ erease, whereupon all water-right applicants and entrymen in the 


area proposed to be affected by the increased charge shall become 
subject thereto. Such increased charge shall be added to the con- 


struction charge and payment thereof distributed over the remaining 


unpaid installments of construction charges: Provided, That the 
Secretary of the Interior, in his discretion, may agree that such in- 


creased construction charge shall be paid in additional annual install- _ 


~. ments, each of which shall be at least equal to the amount of the 
largest installment as fixed. for the project by the public notice there- 
tofore issued. And such additional installments of the increased con- 
struction charge, as so agreed upon, shall become due and payable 


_ on December first of each year subsequent to the year when the final © 


installment of the construction charge under such public notice is 

due and payable: Provided further, That all such increased construc- 

--tion charges shall be subject to the same conditions, penalties, and 
‘suit or action as provided in section three of this act. 


Sec. 5. That in addition to the construction charge, every water- - 
right applicant, entryman, or- landowner under or upon a reclama-— 
~~ tion project shall also pay, whenever water service 1s available for 
the irrigation of his land, an operation and. maintenance charge | 
based upon the total cost of operation and maintenance of the proj- 


ect, or each separate unit thereof, and such charge shall be made 


for each acre-foot of water delivered; but each acre of irrigable 
land, whether irrigated or not, shall be charged with a minimum. 
operation and maintenance charge based upon the charge for de- 


livery of not less than one acre-foot of water: Provided, That when- 


ever any legally organized water users’ association or irrigation — 
district shall so request, the Secretary of the Interior is hereby | 


authorized, in his discretion, to transfer to such water users’ asso- 


ciation or irrigatiton district. the care, operation, and maintenance a 
of all or any part of the project. works, subject te such rules-and 


Pl 
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| regulations as he may prescribe. If the total amount of operation vse 
- and maintenance charges and penalties collected for any one. irri- — 
gation season on any project shall exceed the cost of operation and 


maintenance of the project during that irrigation season, the bal-. | 


ance shall be applied to a reduction of the charge on the project 


_ for the next irrigation season, and any deficit incurred may like- — 


-.. wise be added to the charge for the next irrigation season. —t™S 
. ‘Sec. 6.-That all operation and maintenance charges shall become 


: due and payable on the date fixed for each project by the Secretary 
_of the Interior, and if such charge is paid on or before the date when | 


due there shall be:a discount of five per centum of such charge; but 


- if such charge is unpaid on the first day of the third calendar month ~ 


_ thereafter,.a penalty of one per centum of the amount unpaid shall ~ 
be added thereto, and thereafter an additional penalty of one per — 


centum of the amount unpaid shall be added on the first day of 7 


each calendar month if such charge and penalties shall remain 
unpaid, and no water shall be delivered to the lands of any water- 
right applicant or entryman who shall be in arrears for more than — 
one calendar year for the payment of any charge for operation | 
and maintenance or any annual construction charge and penalties. 
If any water-right applicant or entryman shall be one year in 
arrears In the payment of any charge for operation and mainte- 
nance and penalties, or any part thereof, his water-right applica- 
tion, and if he be a homestead entryman his entry also, shall be 
subject to cancellation, and all payments made by him forfeited 
to the reclamation fund, but no homestead entry shall be subject 
to contest because of such arrears. In the discretion ‘of the Sec- 
retary of the Interior suit or action may be brought for the amounts 
in default and penalties in like manner as provided in section three 
Sec. 7. That the Secretary of the Interior is hereby authorized, 
in his discretion,. to designate and appoint, under such rules. and 
regulations as he may prescribe, the legally organized. water users’ 
association.or irrigation district, under: any reclamation’ project, 
as the fiscal agent of the United States to collect the: annual. pay- — 
ments.on the construction charge of: the project and. the annual 
charges for operation and maintenance and all penalties: Provided, 
- That no water-right applicant or entryman shall be entitled. to 
_. ¢eredit for any payment thus made until the same shall have:been 
_ paid over to an officer designated by the Secretary of the:Interior — 


-. to receive the same. 


. .. Seo. 8..That the Secretary. of the Interior is hereby authorized | 
_ to make general rules and regulations governing the use of water... 


in the irrigation of the lands within any project,.and may require — 


the reclamation for agricultural purposes and the cultivation of 


_ one-fourth the irrigable area under each water-right application or 


entry within three full irrigation seasons after the filing of water- 


right application or entry, and. the reclamation for agricultural pur- — 


poses and the cultivation of one-half the irrigable area within five _ 

_. full irrigation seasons after the filing of the water-right application — 
or entry, and shall provide for continued compliance with such re- . - 

- quirements. Failure on the part of any water-right applicant or _ 
_entryman to ee with such requirements shall render his appli-- 


cation or entry subject to cancellation. 
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‘Seo. 9. That 3 in all cases where: application for water tate fie 


lands in private ownership or lands held under entries not subject 


_ to the reclamation law shall not be made within one year-after the. 
passage of this act, or within one year-after notice issued in pursu- 


"ance of -section four of the reclamation act, In cases where such 
_. notice has not heretofore been issued, the construction charges for _ 
such land shall be increased five per centum each year until such: 


Seneca is made and an. initial installment is paid. - 


7 EC. 10. That the act of Congress approved February eighteenth, _ 
nineteen hundred and eleven, entitled “An act to amend section five 


| - of the act of Congress of June twenty-fifth, nineteen hundred and : 
ten, entitled ‘An act.to authorize advances to the reclamation fund 


and for the issuance and disposal of certificates of indebtedness in 
reimbursement therefor, and for other purposes,’” be, and the : same 
hereby is, amended so as to read as follows: | 


“Sro, 5, That no entry shall be hereafter made and no entryman . 


- shall be permitted to go upon lands reserved ‘for irrigation pur- 
poses until the Secretary of the Interior shall have established the 
unit of acreage per entry, and water is ready tobe delivered for 
the land in such unit or some part thereof and such fact has been 
announced by the Secretary of the Interior: Provided, That where — 
_ entries made prior to June twenty-fifth, nineteen. hundred and ten, 

have been or may be relinquished, in. whole or in part, the lands so ° 
relinquished. shall be subject to. settlement and. entry under the 


~ reclamation law.” 


Sec. 11. That. whenever water 18 mils Sad it is impracticable 
to apportion operation and maintenance charges as. provided in 
section five of this act, the Secretary of the Interior may, prior. to 
giving public notice of the construction charge per acre upon land 
under any -project, furnish water to any entryman or private land- 
owner thereunder until such notice is given, making a reasonable 
_ charge therefor, and. such charges shall be subject to the same pen- 
alties and to the provisions for cancellation and collection as herein 
provided for other operation and maintenance. charges. 7 
Sec, 12. That before any contract is let or work begun for the 
construction of any reclamation project hereafter adopted the Sec- | 
. retary of the Interior shall require the owners of private lands . 
thereunder to agree to dispose of all lands in excess of the area — 
‘which he shall deem sufficient for the support ‘of a family upon the — 


a land in question, upon such terms and at not to exceed such price as © ia 


the Secretary of the Interior may designate; and if any landowner: 
shall refuse to agree to the requirements fixed by: the Secretary of 
the Interior, his land shall not be included within the. projects: if 


- adopted for construction. 


Suc. 13. That all entries under reclamation projects containing 


-more than one farm unit shall-be reduced in area and conformed to - _ ; 


a single farm unit within two years after making proof of residence, — 
improvement, and cultivation, or within two years after the issuance. 


; of a farm-unit plat for the project, if the same issues subsequent’ to 
_ the making of such proof: Provided, That such proof is made within — _ 


four years from the date as announced by: the ‘Secretary of the In: 


_ terior that water. is.available for delivery for the land. Any entry- | 


man failing within the period. herein: provided to dispose of the — 
excess of his entry above one farm-unit,-in- the: manner. provided by 
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. | law, and to conform his entry to a single farm unit shall render his - | = 
entry subject to cancellation as to- the excess above one farm unit: | 


-. visions of this.act into full force and effect. Rs on + ee 
-. . Src. 16. That from and after July first, nineteen hundred and — 


Provided, That upon compliance with the provisions of law such . 


- entryman shall be entitled to receive a patent for that part of his — ae 


entry which conforms to one farm unit as established for the project: _ 


Provided further, That-no person shall hold by assignment.more. _ * 


than one farm unit prior to final payment of all charges for all the _ 


land held by him subject to the reclamation law, except operation 


and maintenance charges not then due. 


Sec, 14. That any persoh whose land or entry has heretofore be- ae 


come subject to the reclamation law, who desires to secure the benefits _ 
of the extension of the period of payments provided by this act, . 


shall, within six months after the issuance of the first public notice. 
hereunder affecting his land or entry, notify the Secretary of the =. 
Interior, in the manner to be prescribed by said Secretary, of his — 
acceptance of all of the terms and conditions of this act, and there- 


after his lands or entry shall be subject to all of the provisions of 
this act. — pager | oe | : , 


Sec. 15. That the Secretary of the Interior is hereby authorized to 7 : 


perform any and all acts and to make such rules and regulations as - 


_may be necessary and proper for the purpose of carrying the pro- i 


fifteen, expenditures shall not be made for carrying out the. purposes © 


of the reclamation law except out of appropriations made annually: 


- by Congress therefor, and the Secretary of the Interior shall, for 


coos _ the fiscal year nineteen hundred and sixteen, and annually there- os 
after, in the regular Book of Estimates, submit to Congress esti- 
mates of the amount of money necessary to be expended for carry-. 


Ing out any or all of the purposes authorized by the reclamation law, - 7 
including the extension and completion of existing projects and — 


- units thereof and the construction.of new projects. The annual — - 


appropriations made hereunder by Congress for such purposes shall — 
be paid out of the reclamation fund provided for by the reclamation - 
— Approved, August 18, 1914, (38 Stat., 686.) : 





AN ACT To authorize the reservation of public lands for country parks and. 3 


community centers within reclamation projects, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 


‘United States of America in Congress assembled, That the Secretary — . 


of the Interior be, and he is hereby, authorized to withdraw from rae 


other disposition and reserve for country parks, public playgrounds, .. 


- and community centers for the use of the residents upon the lands — . 


42 _ such tracts as he-may deem advisable not exceeding twenty acres in — a 
any one township in each reclamation project or the.several units = 


of such reclamation projects undertaken under the act of June 


-- seventeenth, nineteen hundred and. two, known as the reclamation = 


Suc. 2. That subject to the provisions hereinafter contained every. ey | 
such tract of land so set apart shall be supplied with water from the 
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Government irrigation system, the cost thereof to be charged to the 
remaining lands of the project as.a part of the construction charge 
-- of such project, and shall be maintained and used in perpetuity by | 
_ the people upon said reclaimed lands for a pleasure park, public 


~ playground, and community center. 


ze. 8. That for the purpose of carrying out and effecting the | 
_ objects of this act the Secretary of the Interior is.authorized to enter — 

into a contract with the organization formed by the owners of the 
lands irrigated within said project or project unit pursuant to sec- 
- tion six of the act.of June seventeenth, nineteen hundred and two, 
_ gtipulating and providing that the organization will maintain and. 
— use such of the lands so reserved for the purposes prescribed in this 

act as such.organization may desire, and that upon failure to so main- 
tain and use such lands, or in the event that same shall be permitted 
to be used or occupied for other purposes than those stipulated in. 


. this act, the control of the lands shall revert to the United States. 


Sec. 4.. That any of such lands not contracted for in accordance 
with the provisions of section three of this act within ten years from 
the time water is available for the same, or sooner, if the Secretary 
of the Interior may deem it desirable, shall be disposed of in accord- 
ance with the public-land laws applicable thereto, and the proceeds 
_ from the disposition of lands reverting to the United States under 
the provisions of this act, and from sales of water rights, shall be 
covered into the reclamation fund and placed to the credit of the 
project. wherein the lands are situate. eee ne Se, 
Approved, October 5, 1914. (38 Stat., 727.) 





AN ACT For the relief of homestead entrymen under the reclamation projects 
, Bee Ge . of the United States. 


 . Be it enacted by the Senate.and House of Representatives of the 
_ Onited States of America in Congress assembled, That any person ~ 
- Who has made homestead entry under the act of June seventeenth, 

- nineteen hundred and two (Thirty-second Statutes. at Large, page 


_ three hundred and eighty-eight), for land believed to be susceptible 


of irrigation which at the time of said entry was withdrawn for any | 


~~ contemplated irrigation project, may relinquish the same provided 
. that it has since been determined that the land embraced in such . 


entry or ali thereof in excess of twenty acres is not or will not be | 
irrigable under the project, and in lieu thereof may select and make — 


aS entry for any farm unit included within such irrigation project as © 


finally established, notwithstanding the provisions of section five of | 


Pie, the act of June twenty-fifth, nineteen hundred and ten, entitled “An | 


Act to authorize advances to the reclamation fund,” and so forth, 


and acts amendatory thereof: Provided, That such entrymen shall be — 


| given credit on the new entry for. the time of bona fide residence | 
maintained on the original entry. «wee ane 
_ Approved, March 4, 1915. (88 Stat., 1215.) 
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ft AN ACT. To. amend the act of June Coane thied nineteen ‘hundred. wad. ten, 7 


- _ entitled “An act providing that entrymen for homesteads. within the -recia- © 


mation projects may assign their entries upon satisfactory proof of resi- 


dence, improvement, and cultivation for five years, the same as HOUEn: said. bn et 


7 entry. had been made under the original homestead act.” 


| Be ét enacted by the Senate Wid Fee of ee ae of ve 2 es 
- United States of America in Congress assembled, That the act of » 


June twenty-third, nineteen hundred and ten (Public, ‘Two hundred — 


: _ and forty-three, Thirty-sixth Statutes, page five hundred and ninety-. ree: 
two), entitled «An act providing that entrymen for homesteads 


within reclamation projects may. assign their entries upon satisfac- 
tory proof of residence, improvement, and cultivation for five years, 
* the same as though said entry had been made under the original | 


_ homestead act,” is hereby amended by adding the following proviso: 


 “ Provided, That in the absence of any intervening valid: adverse 
interests any assignment made between June twenty-third, nineteen 


hundred and ten, and January first, nineteen hundred and thirteen, 
of Jand upon which the assignor has submitted satisfactory final 


proof and the assignee purchased with the belief that the assign- 


ment was valid and under the act of June twenty-third, nineteen 


- hundred and ten, is hereby confirmed, and the assignee shall be en- 
titled to the land assigned. as under the act of June twenty-third, 
nineteen hundred and ten, notwithstanding that said original entry 
was conformed to farm units and that the part assigned was canceled 
and eliminated from said entry prior to the date of final proof: 

Provided further, That all entries so assigned shall be subject to the’. 
limitations, terms. and conditions of the reclamation act and acts 
- amendatory thereof or supplemental thereto, and all of said assignees 
whose entries are hereby confirmed. shall, as a condition to receiving 
patent, make the proof heretofore required of assignees.” 


ee o) 8, 1916. Panne No. 72, 64th Cong: i - 





AN. ACT To ‘amend section: fourteen of the recingcation Stenstan act approved : 
: August: thirteenth, nineteen hundred and. fourteen. . 


7 “Be at acto by. the Senate and House of Representatives of ne: a = 
United States of America in Congress assembled, That section four- 
teen of an act entitled “An act extending the period of payment 


under reclamation projects, and for other purposes,” ‘approved Au- 


gust thirteenth, nineteen hunded and Ee be amended soasto F 


Tread. as follows: ? 
“Szo. 14. That any. person whose land or we has haraeonee ee: 


 _become subject to the reclamation law, who desires to secure the | f. 


benefits of the extension of the period. of payments provided ‘by this — 


act, shall, within six months after the issuance of the first public. 


i notice hereunder affecting his land or entry, notify the Secretary of Sas 8 


- the Interior, in the manner to be prescribed by said Secretary, of | a. ‘ 
his acceptance of all the terms.and conditions of this‘act, and there- 


-. after his lands or entry shall be subject to all of the provisions. of 


this act: Provided, That upon sufficient showing the Secretary of the a | : 
_ Interior may, in his discretion; permit notice of acceptance of all the — 


_ terms and conditions of this act to be filed at any time after the time _ 
Limit meee fixed for filing such acceptance shal have expired, o 
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: Sonditioned neve that het ins apnea for such. Fee -_ 
isin arrears on construction charges, he shall at the time of accept-— 
ance pay such installments of the construction charge as he would 


~ have been required to pay had he accepted this act within the time 


- jimit hereinabove fixed, plus the penalties that would have accrued 


re . had:he go accepted, and such applicant shall thereafter be upon. the — 


- ‘game status that he would have been had he accepted-the provisions 
-of- this act within the time limit hereinabove fixed, and thereafter 

_ the lands or entry of any such persons so filing such notice of si | 
ance shall be subject to all the provisions of this act.” fe 


er sei 26, 1916. Canes No. 167, 64th Cong) 





pee tels AOTS. 


The. oe of Anen 23, 1904 (33 Stat., 308), as amended.by section 
15 of the act of May 29, 1908 (35 Stat., 448), provides for the dispo- | 
_ ‘sition_and irrigation of lands. within the limits of the Flathead In- 
dian Reservation, Mont. | 
Section 25 of the act popeevel April 21, 1904 (33 Stat., 294), pro- = 
vides for the reclamation, allotment, and disposal of surplus irrigable | 
lands. in the Yuma and. Colorado River Indian Reservations j in Cali- - 


fornia and Arizona. — es 

Section 26 of the act of April 21, 1904, supra, ‘provides for the 

ie G reclamation, allotment, and disposal of surplus irrigable lands j in the 
Pyramid Lake. Indian Reservation, Nev. . 


The act of April 27, 1904 (33 Stat., 352), 2 authorizes the ee. 
_-tion and disposition. of irrigable lands in the ceded Crow Indian af 


7 _ Reservation in Montana. ~ a 
Section 12 of the act of March 29, 1906 (34 Stat.. , 82), provides for ers 


the disposition, under the reclamation act, of: lands i in the diminished 
Colville Indian Reservation, Wash. 
The act of June 9, 1906 (34 Stat. , 228), authorizes the disposition 


of lands in the abandoned Fort Shaw Military Reservation, Mont., 


under the reclamation act. | 
-.. The act of March 6, 1906 (34 Stat. , 53), authorizes the reclamation — 
and disposal of surplus irrigable lands i in the Yakima Indian Res- 
| -ervation, Wash. — 
The act of June 21, 1906 (34 Stat., 307 ), secon the sale of 


allotted Indian lands on reclamation projects and the act of March 
~ 8, 1909 (35 Stat., 782), authorizes the Secretary of the Interior to — 
make allotments of such lands in such areas as he may deem proper, | 


~ not exceeding the amount. therein named. 


"The act of March 1, 1907 (34 Stat., 1087), provides for the dis - 


position of irrigable lands in the Blackfeet Indian Reservation, Mont. 


The act of April 30,1908 (35 Stat., 85), provides for the irrigation ~ 
of Indian lands. 7 


Sections 1 and 10 of the act of Congress approved. May 30, 1908 o 
— (385 Stat., 558), provide for the reclamation of lands on the Fort 
Peck Indian Reservation, Mont. _ | 
Paragraph 5, section 10, act of June 20, 1910 (36 Stat, 564), pro- 
vides for the disposition of school lands 3 in Pooper Projects in | 


= _ the State of Seas Mexico. 
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>. Paragraph 5, section 28, act of June20, 1910 (36 Stat., 574), pro- 
vides for the disposition of school lands in reclamation projects in 


i the State of Arizona. 


"Section 1 of the act of June 99, 1910 (36 Stat., 583); authorizes e ; : 
_ the withdrawal and reclamation of classified coal land, patents for _ 


. such lands to reserve to the United States the coal deposits therein.- 
_. . The act of September 30, 1918 (38 Stat., 118), authorizes the Presi- 
_ dent, whenever in his judgment it is proper or necessary, to provide = 
_. for the opening of lands withdrawn from entry, by settlement in 
advance of entry, by drawing, or by such other method as he may. _ 


~~ tion 1. 


deem advisable in. the interest of equal opportunity and good admin- | 


istration: Section 2 of said act provides that where the Secretary 
of the Interior is authorized to’ make restoration of lands previously 
_ withdrawn he may also restrict the restoration as provi ed in sec- 


~The act.of July 17, 1914 (38 Stat., 510), extends to the Flathead | 
irrigation project, Montana, the provisions of the act of June 23, | 
1910 (86 Stat., 592), authorizing assignments of reclamation home- - 
stead entries, and the provisions of the act of August 9, 1912 (37. 
Stat., 265), providing for the issuance of final certificates and patents 
upon reclamation homestead entries upon the submission of proof of 
reclamation.and of the payment of all the charges, including. the 
_water-right charges due in connection therewith to the date of such 
final certificates and patents 
The act of September 5, 1914 (88 Stat., 712), authorizes: second 
homestead. or desert-land entries where former entries are lost, for- 
feited, or abandoned, through no fault of the entryman... , © 
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MOODY v. MYERS. 


Decided May 81, 1916. rae 


a Gana Cave cox STRUCTION. 


An affidavit of contest will be eonstrued more strictly where the. sufficiency of 


the charge is put in issue prior to allowance of the contest than ina case —— 
_ where contest has been allowed and gone to hearing and the proof satisfies — 


the charge, whether construed HDeraDy or technically, and warrants can- 
| cellation of the entry. , 
_ContEST—-CHARGE—Wipow, Hrtrs, DEVISER. | | 
A contest against the entry of a deceased homestead entryman on the ground : 
that he left no statutory successor should allege that he left no widow, heir,, 
or devisee, and not mer ely that he “left no heirs. es | 
ConTEST—CHARGE—A MENDMENT, 
An affidavit of contest charging that the deceased Sain “left no heirs”. 
may be amended, notwithstanding an ‘intervening sunte contest, to aver 
that entry man ee no widow, ‘heir, or MEI af 


JONES, , First Fo, Benes 

V ive C. Moody has appealed. Foti decision of F ilies 2, 1916, 
by the Commissioner of the General Land: Office, dismissing his con- 
test against the homestead entry of Ja ames J. Myers because of 1n- 
sufficient charge. | | 

Tt appears that Myers. mae homestead entity on Novembér 4, 1914, 
for lot.8, Sec. 14, T. 56 N., R. 1 E., Coeur d’Alene, Idaho, land fe 
trict, fling herewith his affidavit alleging establishment of residence 
on the land July 12, 1909. At that time he alleged that he had 
improvements - on the land to the total value of $1,000 and that he 
had continuously resided thereon since the said date of settlement. 
January 3, 1916, Moody filed contest affidavit against the entry, 


alleging: | | | 

that said entryman, James a My ers, died on Decentes 31, 1915, and at the 
time of his death left no heirs at law surviving him or no heir at law and for - 
that reason. the entry lapsed at his death and the land is now unoccupied, un- 
” appr opriated public land of the United States subject to homestead entry. 


It further appears that on J: anuary 6, 1916, Jose H. Shavelear . 3 
filed a contest affidavit against said entry ag that Myers, pre- | 
vious to the year 1912, contracted for the sale of one-half interest in 
| the land after he should receive patent from the Government. 
Shavelear. also has written to the Land Office stating that the 
affidavit of Moody i is false, alleging that no heirs survive the entry- — 


man, but this is a matter for proof should the case go to a hearing : 
upon a sufficient charge. The question for decision is whether the - 


allegation of Moody is sufficient upon which to order a hearing. The. 
Commissioner held the charge insufficient, inasmuch as it did not 
% emcee anrelicaty of the pny or. failure of compliance with law and 


maf 
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c did not state that the Sig left no devises: In specction to this 


- criticism of the affidavit Moody contends by the use of the word heir . = 


the affidavit was sufficient to include cane other Statutory, successor 
such as devisee. 


| The homestead law provides that in case of the death 5 an ‘entry- ate Me 
- man final proof may be submitted by his widow,. if there be one, or 
in case of her death, or if there be no widow, by. ie heirs or sees: : 


‘The term heir does not-in the str ict sense include devisee. . It is 


true that in some cases, especially where a hearing had taken’ place _ 


~ upon an allegation of nonexistence of heirs to claim the homestead 
entry and hee the evidence showed that there were neither heirs 
nor devisees, the Department has held the charge sufficient. But 
there is a possibility that. the charge as here made, when construed 
most. strictly, might be proven and yet not make a case for cancella- 
tion of the entry. The statute itself uses both terms, heirs and de- 
-visee, as statutory successors. A distinction is made in law between — 


| these terms. The land officials are vested with a degree of discretion-.- . 


ary power with reference to allowance of contests. A stricter con- 
struction 1s justified as a matter of precaution prior to allowance of 
a contest, than would be justified where a contest has been allowed 
and gone to a hearing and where the proof satisfies: the charge, 
whether construed liberally or technically. In other words, a strict » 


-  gonstruction of the charge is justified in the first instance, while a 


liberal construction should be applied after a hearing and where the 
proof shows proper erounds for cancellation. 


In this case it is believed that Moody’s affidavit j is saiieient to give = a 


him priority in the right of contest upon the charge of failure of 
statutory successors, but in order to make his charge more definite 
and. certain, he should. be required to: amplify his charge. so as to 
clearly and definitely aver that there is no surviving widow, heir, or — 
devisee. Should he decline er fail to file such amendatory affidavit — 
his application to contest will be. dismissed. He will not be per- 
mitted to amend his affidavit so as to include a strictly new charge, 
except as junior to the contest of Shavelear, the privilege here ae an) 
forded being merely for amendment to make more specific. and clear 
the probable. intention of the. former allegation. | 
The decisidn appealed from is modified’ accordingly. — 


- MooDY Vv. MYERS, 


“Motion for bane tg: of departmental decision of May 81, 1916, 
45-1. D., 446, denied a canine: Secretary Sweeney September 27, | 


1916. 
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JOHN A. JONES, 
Decided June 3, 1916. 


Nartowan Forrst—TxcErrep ‘LANDS. | 
"Lands which at the date of the proclamation creating a , national font are 


covered by a patent are excepted: from the force and effect of the proclama~- — - 


‘tion;.but in event of. reconveyance by the patentee, after recommendation. 
: _ for the institution of suit to cancel the patent on the ‘ground.of noncom- 
os plianee. with law prior to as issue, the lands at once become Rare of the | 
: national forest. | 3 | | | : 


JONES, Pirst ‘Assttant Secretary: | | ; 
fe John A. Jones appealed from eros of Febr uary 4, 1916, rect 
ing his timber and stone application for Lots 1, 6, 7 NW. } NE. 
4, Sec. 22, T. 26 N.; R. 2 W., W. M., on the ground that the cee is” 
reserved ior forestty purposes. The history of this tract is. that. 
- June 26, 1905, Wilfred. N. Leise made homestead entry for this land — 
' on which he eupiaitied commutation proof } November 80, 1906, on 
which patent issued J uly. 31, 1907, but on report of a. special agent ; 


_ -the case was referred to the ‘Attorney General with. recommendation 


that suit be brought to. cancel the patent for noncompliance with the - 
homestead law prior to its issue. Before action was brought Leise 
reconveyed to the United States, which deed was recorded and-ac- 
cepted by the eraenianans after which J ones filed his apr aeee i 
October 18, 1915. i 

: While title was out of the Canes’ States the ere was included, 
_ March 2, 1907, by Executive proclamation, within the Olympic 
- forest reserve. This proclamation contained an excepting clause of 


all land embraced i in any. legal entry or ‘governed by any lawful filing a 


or selection.of record in the proper land office or upon which any - 
valid settlement had been made. pursuant to law, provided that these 
exceptions shall not continue to any particular tract of land unless 


the entryman, settler or claimant continues to comply with the law 


under which the entry, filing or settlement was made. _ - 
The appeal insists that. ny settlement and infirm title pigated 7 


thereon by the land department excepted the land permanently from. 


the forest reserve, citing decisions to the effect that a right to patent 
for land once vested } is treated by the Government, when dealing with 
the public land, as equivalent to a patent issued. The land. depart- : 


ment has no quarrel with these decisions and does not question the ss 
_ doctrines so declared, but the exception of these.lands from the 
. - reserve was conditional on a continued compliance. with the law. Ihe 


‘other words the withdrawal for. public use was complete, saving to 


- settlers and others having valid claims aright to perfect their claims. ee 7! 
Leise’s reconveyance to the United States rather than: bear. the ex- ~ 


pense of a suit. was a confession vat he did not my with: the | 
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law. On ence of his right, therefore, the land fell into the 7 
forest. reserve and not into the public comany J ohn E.. ces (30 - 
_ L. D., 158.) 
| “The decision is. s.affirmed.. 





ESTHER C. ROSE? 
a Desided July 6, 1916. 


ENLARGED Hoeerein Sed. 6, Act June 17, 1910—Curtivarron. PAS 4 
‘The three-year homestead act of June 6, 1912, does not have the effect to re- | 


duce to three years the five-year period of cultivation. required upon en- hig 


larged homestead entries. under section 6 of the act of June 17, (1910. . 

CREDIT FOR MinIraRy SERVICE Unprr SECTION 2305, R. S. ; : 

Oredit for military service can not be allowed, under section 2305, R. 8. ‘to 
reduce. the required period of cultivation upon an enlarged homestead entry 
under. section 6 of the act of: June. 17, 191.0. [Bee modification, pages 324. : 

| and 451, J 
CULTIVATION BY EINTRY WOMAN. . : 

An entrywoman under. section 6 of the act of J une 17, 1910, is not: requir ed to 
personally perform the physical labor of preparing the soil and cultivating : i 
and harvesting the crops, but it will-be deemed a compliance with the ‘re- 
quirements of the Jaw if such work be done under her ‘personal Super- | 
vision. a : a 


J ONES, First ievrane Seoretary: 
_ Esther C. Rose has appealed from ieeGen = March 23, 1916, i 
- the Commissioner of the General Land Office, rejecting her final nee, 
- submitted on enlarged homestead entry for lots 1 and 2 and the S. 3 
NE. 4, Sec. 6, T. 1. N., R.4 E., B. M., Boise, Idaho, land district. 
The entry was made September 19, 1912, as an ordinary homestead | 
entry under section 2289, Revised Statutes. The entrywoman applied: _ 
to have the entry hinged so as to be relieved from residence: under: 
section 6 of the act of June 17,1910 (36 Stat., 531), and her applica- 
tion was allowed by the Commissioner’s ietter of October'9, 1913. 


. Final proof was submitted November 12, 1915, wherein it wasshown. 


that 20 acres were cultivated in 1913, 40 acres in 1914, and a little over’ 


40 acresin 1915. The ori toner rejected the proof for the reason... 7 


that the cultivation had not been performed for a period of 5 years. 


“The said act of June 17, 1910, provided for allowance of home-. : 


a ey entries for 320 acres, or ie of arid nonirrigable land i in the — 


State of Idaho. Section 6 of the act: provided that. where sufficient. 


~ ‘gupply of water suitable for domestic purposes could not be found 


ss so as to make continuous residence upon the land possible, the Sec-> 
retary may, in his discretion, designate such tracts as subject to entry - 





1See 45 L. D., 324 and 451. 
29 
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7 under the act without the necessity of residence upon the land en- 
tered. Said section further provided: ee 


‘That the entryman shall in good faith cultivate not less than one- eighth. of the 
entire area’ of the entry during the second year, one-fourth during the third year, 


— and one-half during the fourth and fifth years after the date of said entry, and 


that after six months from’ date of entry and until final proof the entryman 
shall reside not more than twenty miles from said land and be engaged person- 


ally in preparing the soil for seed, seeding, cultivating, and harvesting crops. ~ 


upon the land during the usual seasons for such work unless prevented by sick- - 
_ nes or other unavoidable cause. Leave of absence from a residence established 

under this section may, however, be granted upon the same terms and conditions | 
as are required ' ‘of other homestead entrymen. 3 : 


Contention is made that the period of cultivation specified j in said 
section 6 was reduced by the three-year homestead law of June 6, 
1912 (87 Stat., 123). The latter act provided generally for cultivan 
tion of specified areas for homestead entries under section 2289, Re- 
vised Statutes, it being required that not less than one- sixteenth of 
the area of the entry, beginning with the second year of the entry, 
«nd not less than one-eighth, beginning with the third year of the 
entry, be cultivated. It further provided that in cases of entries 
under section 6 of the enlarged homestead law double the areas speci- 
fied shall be cultivated. The act also reduced the period of residence 
and cultivation to three years, but contained. the FOuOWIE language: 

The provisions of this section relative to the homestead period shall apply to 
all unperfected entries as well as entries hereafter made upon which residence 
is required, aie | | ee 

The period of cultivation eee by section 6 of the said act of 
June 17, 1910, is not affected by the three-year homestead law, because 
dence is not required upon entries under the former act. See sec- 
tion 9 of instructions of February 18, 1918, under the latter act 
(41 L. D., 483). 

There is a suggestion in the record that the Aenean is a widow of 

a soldier who served in the United States Army for about 4 years 
7 during the Civil War. However, no credit for such service can be 
allowed under section 2805, Revised Statutes, so as to reduce the 
| required period of cultivation 3 in connection with this entry. That _ 
Jaw requires residence for at least one year upon a homestead entry - 
asa condition for claiming credit for military service, and is not ap- _ 
plicable to entries of this class which do not require residence and 
where the possibility of residence is not consistent with the character 
of lands subject to entry under section 6 of the enlarged homestead 
law. : Sos 7 
_ The brief in support of the appeal also criticizes ‘tig nequirenents: 
providing that an entrywoman under said section 6 must personally 
sHEtee) in pEeparmne the soil for seed, and in cultivating and eee 
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ing the. crops. It is urged that such dequireinent snout not be im- ont 4 


posed upon women who make such entries. In reply to this sug- 
gestion it may be stated that the Department has no authority to 


waive the plain requirements of the law. However, it is not deemed ' 
necessary to hold that a woman in order to perfect such entry must 


actually in person plow the soil or perform the physical labor of 


- cultivating and harvesting the crops. It will be deemed comphance 


with law if such work be done under the pone) ee of the | 

entrywoman. 7 _ 
No error is seen in the neuen of ae Commissioner, and therefore 

the decision eppoted from is alirmed, ee 


ESTHER C. ROSE. 
, 2 Decided August 16, (1916, : 


ENLARGED Homestap—Ewrry Unper Sucrion a ere SERVICE. 


Credit for. military service may be allowed, under section 2805, R. S$. on = 


entries under section 6 of the enlarged homestead act. of June 17, 1910, | 
- upon compliance with the provision of said section requiring residence, 
- cultivation, and improvement for the: period of at least one aa _ ae | 


| Ie ONES, First Assistant Secretary: | Bae : 
«July 6, 1916 [45 L. D., 449], the ‘Dopariilent siemed the decision of 


the Canine of the. General Land Office, rejecting final proof : ; - 


submitted by Esther C. Rose on enlarged homestead entry for lots 1 - 
and 2 and the S. 4-NE. 4, Sec. 6, T. 1 N., R. 4 E., Boise, Idaho, land 
district. The entry was made Soptcnber. 19, 1912, under section 2289, 


7 Revised Statutes, but, upon claimant’s application, was changed % ‘ 


: an entry under section 6 of the act of June 17, 1910 (36 eae Pe); by | 


-.  Commissioner’s order of October 9,.1918. | 
~ - Final proof was submitted November 12, 1915, Geng cultivation. 


. for a period of three years, and rejected by the Commissioner on the 

ground that the: applicable law requires five years’ cultivation. The 

_ Department affirmed this holding and. no reason 1S proune to depart | 
| therefrom. ; 


The departmental decision, howe in creasing the fact that on 


7 entrywoman is the widow of a soldier who served in the United States 
Army during the Civil War, stated that no credit for such service 


could be. allowed under section 2305, Revised Statutes, 1 In connection — 

with thisentry. That portion of the decision is hereby modified soas — 
to hold that entrywoman can, in connection with her claim under — 
. section 6 of the enlarged iemestend: act of 1910, take advantage of the 


military service of her husband only by eee with the require- 
ments of section 2305, Revised eee? ye pone that— — 
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10, patent shall issue to any homestead settler. who- ac not east upon, im- 

proved, and cultivated | his homestead for a period of at least one year. 

Mrs. Rose must therefore either submit evidence of cultivation of 

the land entered for five years, to the extent and in the manner re-| 

quired by the act of June 17, 1910, supra, or submit’ evidence that she 
has resided upon, improved, and cultivated the homestead for a period’ 

of at least one year, or for such period-as, when added to her husband’s’ 

7 military service Auring war, will make up the full period of three - 

years. oo 
ROBERT TURNER. 
Decided July 10, 1916. 


ee eee Misrmum Dixcess. | 

Where at the time of commutation of a homestead entry of lands within the 
primary limits of the grant to the Atlantic and Pacific Railroad. Gompany 
made by act of July 27, 1866, the land was properly rated at $2.50 per 
. aere, under section 2357, Revised Statutes, and payment was made at that. 
_ price, the entryman is not entitled to repayment, as excess, of any portion 
>of the amount paid, because of the. fact that the. price of sucli, lands: was 
subsequently, by the act of J uly 16, 1886, reduced to bie 295; that act having 

no retroactive effect. . 


Jowzs, First Assistant Secretarr yt 

Robert Turner appealed from decision of Gene 26, 1916, deny: 
ing repayment for a claimed ‘excess pe on his conmuted home- 
stead entry for the W. } SE. 4, E. 4 SW. 5 REE. 80, Tr. 6 Di 4 ¥E,, 
S. B. M., Los Angeles, Calitorcin, e 

February 20, 1883, Turner made entry, which he commuted Feb- 
ruary 2, 1884, paying $2.50 per acre. The land is within primary 
limits of Beant to the Atlantic and Pacific Railroad Company by act. 
of July 27, 1866 (14 Stat., 292). Map of definite location was filed 
March 12, 1872.. “The grant was. forfeited for failure to. construct 
_ the line oe act of July 6, 1886 (24 Stat., 123). The price was 
reduced to minimum by act ‘of March 2, 1889 (25 Stat., 854). There. 
Wwasno express provision raising the price of alternate even-numbered | 


sections in the act making the grant, but the price. was raised le sec- 


tion 2357, Revised Statutes, which provided: 


That ° the price to be paid for alternate reserved lands Alene the lines of 


railroads within ‘the limits: james pee any act of OREO shall be nee 50. _ 


per acre, | | . , 
At the time this are was made and commutation price was paid, 
the section last’ quoted fixed the price at $9. 50 per acre. Turner, 
therefore, paid no more than the fixed statutory price for the land 
at the time he commuted and made his payment. The act of July 6, 
- 1886, supra, had no > retroactive effect and cid not make the payment 7 
am excess, — | - 4 7 
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| The décision of the Commissioner denying repayment was, there- 
| fore, without error and‘is afiirmed; | | 


"ROBERT ' TURNER. 


| Motion fai galeria of departmental ie on of rai 10, 1916, | 
45 L. D., 452, denied. oe Assistant. Secretary emer September 2 28, 
1916. 


ARNOLD v. BURGER, = 
| Deoided August 8, 1916. 


Narbrarrarson—Drorakanron or INvENTION—ACT JUNE. 29, 1906. ; 
In view of. the conflicting decisions of the Federal courts, the Department 
declines in. this case to pass upon. the question whether a declar ation of 
intention. to become. a citizen, filed. prior to the naturalization act of J une 
29, 1906, must, in. view of the provisions of that act, be consummated within 
seven years from the date that act became effective, or whether, if not so 
consummated, it continues, in force and effect after the expiration of that 
period. © 
ConTESTANT—PREFERENCE ee BY - EWTRYMAN. 

After an entry has been canceled as the result of a contest, the right of the 
contestant to make entry in exercise of his preference right. is a. matter 
solely between him and the government, and the entryman ‘has no longer 
any such interest in the land as entitles him to be heard. with respect to — 
the econtestant’s right of entr y; nor does the entryman, by: settlement and | 
the filing of an application to make second entry of the land within. the 
preference-right period, acquire any eee as. against the successful con-: 
testant. — . 

; ConTEsT— QUALIFICATION oF INTeyMAN—BuRvEn OF pacer: | 

The allowance of an entry to a successful contestant in exercise of his prefer- — 
ence right constitutes a determination by the land department that he is. 
prima facie entitled to such right, and one attacking such entry on the 
ground of the entryman’ Ss disqualification, assumes the burden to establish 
the truth of the charge. | 


| osu: First Assistant Secretary: | oe 4 | 
The homestead entry of Basil Arnold, made. February 12, 1912, | 
for the SE. 4 and SE. 4 NE. 4, See. 2, end W. 4 SW. 4 and SE. i, 
SW. 4, Sec. 99; A, 26 N., “R38 W., 6th P. M., sere Bow. Webride: | 
land district, was canceléd April 30, 1915, upon the contest of J ohn 
Burger. 7 : 

May 22, 1915, oe the preference right period, aod: who-was. 


then living on the land, filed application to reenter the land asasecond — 


homestead, which application was suspended to. await the action of 
- a under his peeeerene right. 
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June 2, “1915, within the preference on. caine Burger filed 


* application. to make homestead entry of the land, and Arnold’s sus- 


_. pended application -was thereupon re] jected, from which action Arnold 

appealed. : 
-. June 7, 1915, Arnold filed what is Teer an ‘ di soplication to 
determine: preference right, ” alleging, in substance, that Burger was — 
at the initiation and during the prosecution of aad contest an alien 
and not a qualified contestant and therefore was not entitled to prefer- 
ence right to enter the land. This was treated by the local officers as 
a contest against Bur ger’ ’S entry and notice was poe thereon and 


-. hearing had. 


The record shows that Burger on March 16, 1908, filed his Heels 
~- tion of intention to become a citizen of the United. States, and on 
May 28, 1915, being in doubt as to whether his first declaration was 
still in a filed a second declaration of intention. 

_ The local aaicers: found that Burger’s right under ne first detinine 
tion had expired prior to his contest against Arnold’s entry, and that 
Arnold having filed application to make second entry prior to the 
time Burger made new declaration of intention, Burger was not en- 
titled to a preference right of entry, and accordingly recommended 
that his entry be canceled and Arnold’s application allowed, provided 
Arnold should oe himself qualified to make second entry of the 
land. 

Burger paced ana the General Land Office, by ‘decision of. 
March 93, 1916, held his entry intact and rejected the application of 
Arnold. ‘Arnold appealed to the Department. *< — 

_ The naturalization law of June 29, 1906 (34 Stat., 596), effective 

from-and after September. 28, 1906, declares that fual petition for 
naturalization should. be filed eithin not less than two nor more 
than seven years after the filing of the declaration of intention’ to 
become a citizen. The law prior to that act fixed no limitation upon 


-. the time within which final petition might be filed. The act of 1906 


specifically provides that no alien who in conformity with the law 
in force at the time of his declaration has declared his intention to _ 
become a citizen shall be required to renew said application. | 

The local officers held Burger’s entry for cancellation on. the 


theory that he falls within the seven- year limitation fixed by the act | 


of June 29, 1906, supra, and that more than seven years having ex- 
_ pired since that act went into effect, all rights under his first declara- 
tion had ceased; whereds the General Land Office reversed that de- 


cision on authority of In re Anderson (214 Fed. Rep., 662), holding _ a 


that a declaration filed prior to the adoption of that act continues 
in force and is available to sustain a petition for naturalization 
though not filed until more than seven: years after: that act. became 
| effective. | . 


re 
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This precise question has Geert frequently considered by the F ederal sm 


courts, there being eight reported decisions thereon. In four cases 
(Eichhorst v. Lindsey, 209 Fed. Rep., 708, Dist. Ct.,. West: ee ape 
Pa.; In re Anderson, 214 Fed, Rep., 662, Dist. Ct., West. Dist., Tex 
‘United States v. Lengyel e¢ al., 220 Fed. Rep.,. 720, Dist. Ct., "West. : 
Dist., Pa.; and Jn. re Fleury, 293 Fed. Rep., 803, Dist. Ct. East. 
Dist., N. Y. ), it was held that a declaration of intention filed prior 


to the act of June 29, 1906, supra, continued in force after the expira- _ - 


_ tion of seven years from the date that: act became effective; whereas, 
in four other cases (Jn re Yunghauss, 210 Fed: Rep., 545, ‘Dist. Ct. 
Sou. Dist., N. ¥.; Zn re Goldstein e¢ al., 211 Fed. Rep., 169, Dist: Ct. 


7 East. Dist, N. Ys ; In re Yunghauss, 218 Fed. Rep., 168, C. C. A., 


2nd Cir. per Harmon wv. United States, 223 Fed. Rep., 494, C. C. A, 
1st Cir. ): it was held that declarations of intention. filed. prior to said 


act are no longer effective after the erpeen of seven years from the ~~ 


- date that act became operative. | 
In view of the chaotic state of this question in the Federal Baie: 
the. Department can not, in the absence of an authoritative inter- 


» pretation of this provision by the Supreme Court of the United — 
States, undertake to determine which of the contrary views €X- 
pressed by the Federal courts is correct. Nor is it necessary oe a 


a determination of this case that that question be passed upon. 


| After cancellation of Arnold’s entry as-result of Burger’s con- __ 
. test, the latter’s right to make entry in exercise of his preference 


right was a matter solely between him and the government. The — 
Department has held that after an entry has been regularly can- 


celed as result of a contest the entryman has no interest in the oe 


land that entitles him to be heard with respect to the contestant’s 
‘right of entry (Logue wv. O’Connor, 12 L. D., 32; Thorbjornson v. 


7 Hindman, 38 L. D., 335). And even though, as in this case, the - 


-entryman makes settlement ‘and files. application to make second - 
entry of the land, he does not thereby acquire any rights. as. against” 

the successful aaa (N auha v. Smallwood, 39 L. D., 465; Thorb- 
- jornson v». Hindman, supra). In Lerne v. Martin (5. 1. D, , 259), a 
and in Bjorndahl v. Morben (17 L. D.; 530), the Department held 
that an alien might contest a homestead entry and secure a prefer- 
ence right of entry, provided he is ‘qualified i in the matter of citizen- 
ship. when he applies to enter. 'In the present case, whatever may — 
be Burger’s status under his first declaration of intention, he was, 


by virtue of his second declaration, unquestionably qualified 3 in the are 


matter of citizenship at the time he filed his application to enter. — 
It is true that Rule 2 of Practice requires a contestant to. state 


~ ynder what law he intends to acquire title and to show that he is _ 
qualified to do so. This requirement Burger met, as to his quali- — 


| fication 1 in the matter of pele zenshND: by the statement. in n his affidavit : 
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a ot evntoet that. he had decineed his inteation to. icone a citizen. | 
This statement was true, and the Department is not convinced, In 
view of the conflicting decisions of the courts, supra, that the dec-. 


7 : laration of intention then referred to was not then and is not now 


in full force and effect. The affidavit of contest was accepted by 


the local officers, jurisdiction acquired. by issuance. and service of 
notice thereon, and the contest prosecuted to successful conclusion. 


— Burger would therefore seem to have met the requirements of sec- 
- tion 2 of the act of May 14, 1880 (21 Stat., 140), having contested, . 


paid the fees, and procured the dareeiitian of Arnold’s entry, and 
was entitled to the preference right of entry. By the very act of 


a allowing Burger‘ to make entry in exercise of his preference ~ 
right, the land department decided that he was prima facie entitled 
to such right. The burden was therefore upon any one attacking | 
such entry. on the ground: of entryman’ s disqualification to clearly 


establish the truth of that charge. This Arnold -has failed to do. 
The action of the Commissioner rejecting Arnold’s application 
- and holding Burger’ S ouy intact 1s auirmed. : 


“OLOF GUSTAFSON. 2 ee ay 
_ Decided August 10, 1916. | 


Rep LAKE: reatioe. Lanps—Homesteap Ewrry—Act OF Frpevary 20, 1904. 
~The provision in section 8 of the act of February .20, 1904, authorizing: the 
sale of the ceded Red Lake Indian lands remaining unsold at the expiration 


of. five years from the date of the first sale under that act without any con- | 


ditions except the payment of the purchase price, was repealed by the act 

of February 16, 1911, after which date said lands were subject to appropria- 
tion only by homestead entry and the payment of: the. purchase price as 
PEs by said latter act. - es | inn 5 ‘i: re 


Jonzs, ‘iret Adsistant Seoretary : 
Olof Gustafson made entry May 15, 1915, for the SW. 4 4, See, 14, 


i 154.N., R. 36 W., Crookston, Minnesota, land district; under the ¥ 
| act. of May 20, 1908 (38 Stat. 169), which was held for pancellatien 


by the Commissioner of the General Land Office on October 15, 1915, 
and again 6n May 16, 1916, for the reason that entryman, on June 


11, 1902, made vines entry for 160 acres of land, upon which | 


patent issued November 8, 1913. From this action, of the Commis- 
sioner Gustafson has. peed. : | 7 

The act under which the entry was made limits the penetts renee 
to. persons having the qualifications of a homestead entryman; but 
it is urged that since the land is within that portion of the Red Lake 
Tndian Reservation ceded to the United States in 1902, the pro- 


- visions of the act of February 20, 1904 (33 Stat., 46), authorizing the | 
sale thereof to perrons who may have theretofore exhausted their 
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| rights aie the homnsatesa eres cones ‘here iseeiGa 3 of aa 
act provides that the ceded lands shall be sold for the benefit. of the 
Indians, subject to the homestead laws of the United States, under» 
rules ar regulations to be prescribed by the Secretary of the in 
terior, for not less than $4 per acre; and that— a | 
all lands. above deser ibed which shall remain unsold at the expiration of five -_ 
years from the date of the first sale hereunder ‘shall be offered for sale at not — 
less than four dollars per acre (and lands remaining unsold after such sale 


‘shall be subject to. private entry and. sold at said Dee without any conditions 
whatever except the payment, of the purchase pr ice, : 


More than 5 years have expired since the date of aie first sale, 
and entryman made cash. entry for the lands in accordance with ‘the 
above provisions, but has not) attempted to make homestead entry 
therefor. Prior, however, to the date of filing his application to _ 
_. enter, the act of February | 16, 1911 os Stat., 918), was posted) which a 

provides as follows: | as | oul 

That hereafter all ‘lands ‘ceded andes the act entitléd “An act to afinorise. 
the sale. of what is known as the Red Lake Indian Reservation, in Minnesota,” 
approved February twentieth, nineteen hundred and four, and undisposed of, 
- ghall-be subject to homestead entry. at the ‘price of four dollars per acre, payable _ 


as provided in ‘section. three of said act, for. all lands not heretofore entered; 
and for all lands embraced: in canceled entries the price shall be the same as — 


- that at which. they were originally. entered : Pr ovided, That where such entries 


have been or’ shall hereafter be canceled pur suant. to contests, the contestant . 
shall have a. preference right. to enter the land embraced in such canceled | 
| entry, as prescribed in the act of July twenty-sixth, eighteen hundred -and © 
ninety-two: Provided further, That all lands entered under this act shall, in 
— addition to the ‘payments. herein provided. for, be subject to drainage char ges, 
if any, authorized “under the act entitled “An act to authorize the drainage. of 
_certain lands in the State of Minnesota,” approved May twentieth, nineteen 


i S hundr ed and eight. _(Twenty-seventh Statutes, page two hundred and seventy. ) 


The only question presented i in this case is whether it was intended | 
by the above act to repeal the act of February 20, 1904, supra, in sc 
far as the latter provided for the sale for cash, independent of the - 
homestead laws, of the unsold portion of such ceded lands. That it 
was so intended clearly appears from the report made by the Com- 


mittee on Public Lands of the House of Representatives on the bill 


as originally introduced. ‘The following excerpt is taken therefrom: 


Under an act passed February 20, 1904, in regard to cer tain lands ceded by , 
the Red Lake Indians, the 43,000 actes (remaining unsold) referred to in this. 
pill are directed to be sold without any restriction as to the amount to be soli 
to any purchaser.or the price tobe paid therefor. | 
The bill requires that the “pur chasers pay not less than $4 p per acre. ‘ana that 
wm addition thereto they. make homestead entries and comply with the home- 
stead laws. Its design is to prevent the land from passing into the hands of 
speculators. “This is-al rémnant of certain Indian lands from which has been 
eliminated nearlyall‘of the lands of any value. Until within a year or two 
‘they have been considered too: wet 10r settlement, but since the passage of the 
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act referred to. in the chop ea amendment it has been possible to drain ‘niet af 


| of this land so as to make it desirable for homes. (Emphasis mine.) 


(See H. R. Report, No. 2043, of February 2, 1911, 61st Congress, af 


3d Session.) 


It follows that the land is not subject to sale under the provisions. mo 


of section 3 of the act of February 20, 1904, swpra, and the decision 
of the Commissioner 1 In nolemet the entry for cancellation 1 1s therefore a 


| affirmed. 


GAUSS ET AL. v. STATE OF MONTANA. 
Pecded August 10, 1916. 
- Conrust AGAINST Scx00L noose Gira od Dieeaeion OF COMMISSIONER. 


- While the Commissioner of the General Land Office may, in his discretion, 
avail himself of the aid of a contestant to determine the validity or invalidity 


of a. school indemnity selection, his refusal to accept such aid is not the. 


denial of a legal right, and his exercise of discretion in such matter will not 
; be controlled by the Department unless abuse ther eot is clearly apparent. 


Jonss, First Acting Sea 
This case is before the Department upon motion of J mee H. P. 
Gauss and Julian A. Sutter for rehearing of its decision of June 26, 
1916, rejecting their separate applications to contest the State of 
Montana’ s Indemnity school selection of Sec. 33; T. 28 N,, R. 11 E., 
Great Falls, Montana, land district. 
- The State selected all of said section May 16, 1910, in lieu of Sec. 
36, T. 11 N., R.1 E., within a national forest crented prior to said date. 
Said selection has not been approved but is intact upon the records. 
July 23, 1915, Sutter filed contest against the S. 4 of said section, 


and July 27, 1915, Gauss filed contest against the N. 4 of said section.. 


~ Each alleged in substance that the selection was void because the base 
was unsurveyed land within a forest-reserve: The local officers re- 


jected said applications which action was affirmed by the Commis- 
sioner of the General Land Office February 25, 1916, upon the ground 


that no statutory right exists for contest of State selections. 


The department decision of which review is asked, in affirming 7 
, the decision of the Commissioner, said that all of the matters alleged — 
in the contest affidavits are of record in the land department and that | 


consequent] y— 


there is no need of the aid of an informant i in these cases and the cour artesy due the 
__ States forbids that contest. should be per mitted. | 


Rule 1 of Practice, provides that— 


Contests may be initiated by any person seeking to acquire title ‘. or dintenins 


~ gn interest in, the land involved, against a party to any entry, filing, or other 


claim under the laws of Congress relating to the public lands, because of priority _ 
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e 


of dim Or for any sufficient cause affecting the legality: or validity of the claim, - 


an not shown by the recor ds of the Jand department. 


It i is urged on behalt of the applicants to ong that i in onder to ws an 


bring the case within the last clause of said rule, and thus warrant 
the denial. of the application, “ final judgment holding that a selec- 
tion of this.kind could not be made,” must have been entered in the 
case, that no such. decision has been rendered and the applicants ask 
to 63 allowed to prove that such a decision should exist; that the 
- selection is either valid or invalid. It valid, applicants have prior 
_ rights which must be respected. 
In the case of Harrington e¢ ai. ». Clarke (40.L. Tis 197 \, wherein. 
_ plaintiffs applied to contest a forest lieu selection for invalidity, of 
base, it was held that while— 7 | 


_ the Commissioner may avail himself: of the aid of a contestant in deter mining 
_ the validity or invalidity of a lieu land selection, his, refusal to accept such aid - 
is not a denial of a legal right and his exercise of discretion in such matters 


will not be controlled by the PSEC unless it is. clearly appar ent that. it 7 : | | 


has been abused. 


In the quite similar case of Christy v. Clarke, unreported, wherein 

_ decision was rendered. September’ 5, 1912, the petition sought the ex- 
—ercise of the supervisory authority of the Secretary to review and 
correct errors in the decision of the Commissioner and was based upon 
the theory that a right of contest leading to a preference right of 
entry, if successful, existed against: forest heu selections. It was 
held that—. i pls _ 
Pr eference right of entry exists only where given by statute, and no ‘statute 
has been enacted giving such a right in regard to forest lieu selections. | 
See also instructions in 48 L. D., 119, wherein the same doctrine was 
- declared, based. upon the construction of the act of ay 4, 1880 

(21 Stat., 140). | 
The same principles are anqueaonably applicable to school in- ° 


- demnity as to lieu land selections, and no abuse of discretion by the 


Commissioner. in denying the woplicatien to contest in this case is 
shown. His action had. ample warrant under the PORES OUNE and. other | 
departmental decisions in similar cases. 
There does not appear to be any good ground to warrant the fad. 
ing as asked by the apphiants that the land <lepartment is not in 
possession of “records” relating to the legality or validity of the — 
- claim, sufficient to render decision 5 in the case without the aid of a 
contest and hearing, | - 
The Govemmeur allows parties to contest Roisesead ai certain 
other kinds of entries under the promise of preference right of 
entry of the land in case of their. furnishing evidence upon which said 
entries are canceled. The purpose of the Government. in making 
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such offer is to stimulate the furnishing of evidence of the failure of : 


entrymen to comply with the law under which entries were made. 


It is not found that any good ground 1s. disclosed for granting a 


rehearing in this case with a view to allowing the applications - -of 


the plaintiffs to contest the State selections involved. The motion 


theretor 1 is accordingly denied. 


_ WEST ELK LAND AND LIVE STOCK co. v. TELCK. 


‘Decided August Ub 2016. 


Wovertox OF Rents OF War IN Parents. 


~There being no statutory provision requiring final certificates and patents 


issued upon homestead. entries of lands over which pass rights of way 


| acquired under the act of March 3, 1891, to contain‘a notation of exception 


thereof, and such notation not being necessary to the pr otection or preserva- 

- tion of such rights of way, the land. department declines to meee such no- 
tation in the final certificates and pee hae 

Jonus, First Assistant Seeretary: 7 | | te ae 

The West Elk Land & Live Stock Company has appealed from the 


‘decision of the Commissioner of the General Land Office of March 13, 
1916, rejecting its conditional protest, filed November 26, 1915, against 
the issuance of final certificate and patent to Joe Telck, on ie home-. 


stead entry made: June 1, 1909, for an unsurveyed tract of land, 


— formerly i in a forest reserve, ae the act of June 11, 1906 (34 Stat. . 


933), being approximately 49, 20 acres in. area. 


‘The protest is based on the fact that a portion of ere land is in- 
cluded in the Park Reservoir site, owned by the West Elk Land & 


Live Stock Company, and constructed under the act of March 8, 1891 
(26 Stat., 1095). There is no question of noncompliance with: the 


Jaw on the part of Telck, ane the only aueerion presented, as stated by 


_the protestant, iS 

whether any final certificate or patent issued to. Te Telek should specifically 
recite that it is issued or executed subject to the right of way of the Park Reser- 
voir, the property of the West Elk Land & Live Stock Company. 


‘The company claims a right of way under said act of 1891, wad | 


alleges that the reservoir was in course of construction on the date of 


the allowance of Telck’s entry. ‘This act provides for granting a 


right of way. through public lands and reservations of the United 


States to any canal or ditch company that complies with the provi- 


. sions thereof, and by section 19 provides, with reference to lands 


disposed of after the rights have been acquired under said act, that: 


a All such lands over which such rights of way shall pass shall be disposed. of 
a subyert to such right: ‘of way. 
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tis aera: on behalf of the company, dine this else necessitates | 
' the inclusion i in 1 the final certificate and patent of the clause contended 
' for. : s 
- Only such eeecricns can be included in patents to pubLe ica as: 


are specifically prescribed by law, and the inclusion of any others — Fs 


therein would be wholly without effect. Deffebaclk v. Hawke, 115° 
U. S., 392; Davis’s Administrator v. Weibbold, 189 U. S.,507. There: 
is no statutory provision for the inclusion in the patent of the reserva- _ 


tion desired, and the same can not, therefore, be included. The.pre- 7 


vious practice of. noting upon patents all rights of way and peru —_ _ 


was discontinued by regulation of April 14,1915 (44 L. D., 6). 
-. The act of March 3, 1875 (18 Stat., 482), granting rights of oy. 
es railroad companies, contains a- provision identical with that above. 
quoted, and patents to public lands do not contain any exception of 
such rights of way. In the case of Dunlap », Shingle Springs and. 
Placer ville: R. R. Co. < L. D., 67 ys it was held with reference to 
this°act. (syllabus) : _ | | 

A railroad: right of way ander the act of March 3, 1875, is fully protected by. | 
the terms of the act as against subsequent adverse rights, and a reservation of 
such right of way, in final certificate and patents issued for lands traversed 
thereby, is therefore not necessary, and should not be inserted. | | 

The rights of the Company in this case are fully protected by the 
statute under which the same are granted, and furthermore, patent, 
when issued to Telck, will contain the following clause: 

Subject to any. vested and. approved water rights for mining, agricultural, 
manufacturing, or other purposes, and rights to ditches and reservoirs used in 
connection with such water rights, as may be recognized ¢ and acknowledged by 
the local. customs, laws, and decisions of courts. , 

The protest was properly dismissed by the Commissioner and his 
decision i 1s affirmed. 2 et ye A | : a 


ee ee 


CONE Vv. STATE OF NEW MEXICO, 
“Decided August 18, 1916. 


ENLARGED Higanestean = Saecenanee Gaeta Cn OF Meaiae 9, 1912. 
‘The plowing-of a plain furrow around a. settlement claim is a. sufficient mark- 
ing thereof within the meaning of the. act of August 9; 1912, requiring the 
exteri ior poundari ies of. settlement claims under the. enlarged homestead acts: 
to be “ plainly marked. cis | } : 


= ‘Bounpanirs OF ‘SETTLEMENT ae ance. 


It is not essential that a-settler shall himself mark the boundaries of his | 
claim, and where at the time of settlement the boundaries are plainly 
marked by a furrow placed there by a. prior intending- settler who has 

. abandoned all claim thereto, such marking is sufficient to. meet the require- 

% ments. of the act: of August 9, 1912. a 


YO 
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a SUFFICIENCY OF Markine OF SETTLEMENT CLarM. 
Where two settlers together claim an entire section, a pintn furrow plowed . 


around the outer boundaries of the section is a sufficient marking of the — 
. Settlement claims -within the meaning of’the act of August 9, 1912, regard- ._ 
less of whether the dividing line between the claims is marked or not. 


Jones, First Assistant Seoretary: | . 
December 15, 1914, at 9 o’clock a. m., the oa of survey of T.11S,, — 
R. 28 E., was filed in the local office an Roswell, New Mexico. At 
the same ‘Gin the State of New Mexico filed its. list of selections em- 
a oracing, among other lands, the E. 4 of section 19, said township and 
range, under section 7 of the act of June 20, 1910 (86 Stat., 557), 


making a grant of one million acres of public lands to the State “for 


the payment of the bonds and accrued interest thereon, issued, by : 
Grant and Santa Fe counties.” 7 
_ December 18, 1914, Rosa Cone pacer to make homestead aie 
for the same. ina which application was rejected for conflict with 
the State’s selection. Cone alleging prior settlement on December 
18, 1914, hearing was had, and, upon testimony adduced, the local © 
officers found the allegation of prior settlement egpablished as to the 
entire tract and held the State’s selection for rejection and Cone’ S 
application for allowance. 

- Upon appeal by the State the Commissioner of the General Tana 
Office held Cone entitled to the SE. 4 of said section 19, by reason - 
of prior settlement thereon, and held the State entitled . the NE. 4 
thereof under its selection. The action of the Commissioner ae 
based. upon the finding by him that there was no showing that the 
boundaries of Cone’s settlement claim were plainly marked, as re- 
quired by the act of August 9, 1912 (87 Stat., 267), and that, there- 
~ fore, her claim should be limited to the SH. +—the technical legal - 
subdivision upon which her improvements were located.. The State 
acquiesced in this decision, but Cone has appealed to the Department. 
| At the hearing had in this case the testimony was confined to the _ 

_ fact and sufficiency of settlement, no question being raised by anyone - 

as to the extent of Cone’s settlement claim. The local officers found 

the settlement good as to the entire 320 acres involved. In its appeal. 

to the Commissioner the State raised no question as to the marking | 

~ of the boundaries of the claim. Apparently the Commissioner raised _ 

the question on his own initiative and. rejected Cone’s settlement - 
claim as to the NE. 4 without affording her | any opportunity to show - 
whether, in fact, the ‘Goundaries of her settlement claim were marked, 
as. sequined by the act of August 9, 1912, supra. 7 
~The act of August 9, 1912, provides: 
_ That section three of the act of Congress approved May feunteentt: sipitten 


hundred and eighty | (Twenty-first ‘Statutes at Large, page one hundred and 
forty), be, and the same is hereby, amended by adding thereto the following: 


MO. 
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Provided, That any settler upon jana: Jealcantea by The. Secretary of the | 


7 Interior as subject to the provisions of sections one to five of the enlarged 
homestead acts of. February nineteenth, nineteen hundred and nine (Thirty-fitth 
Statutes at. Large, page six hundred and thirty-nine), and June seventeenth, — 


- nineteen. hundred and ten (Thirty-sixth Statutes at Large, ‘page five hundred. 


- and thirty- -one), shall be entitled to the preference right of entry accorded by 
this section, provided he ‘shall have plainly marked ie exter’ ior boundaries. of 
_ the lands claimed as. his homestead. | 


With her appeal to the Department oe files the ‘joint affidavit es) 


of three persons, wherein the affiants swear that on April 15, 1914, 


7 they plainly marked the outer boundaries of said section 19, em- _ 


bracing the claims of Rosa Cone and her brother Virgil M. Cone, | 
by plowing a plain furrow around the same with a turning plow, 


and that the boundaries of said section were so plainly marked a 24 


the date her application to enter was filed. 

The plowing of a-furrow is a method sefeaatrently saepied: by | 
settlers on the public domain to mark the boundaries of their. set- 
tlement claims, .and where such furrow is plain and sufficient to — 
attract the attention of a person crossing it, 1t will be accepted by 
the Department as a sufficient ne within the meaning of the 
act of August 9, 1912, supra. 
It appears that the marking iepeae in the affidavit above referred 

to was made by affiants April 15, 1914, for their own benefit when. 
_ they contemplated settling on’ ae land, whereas Cone does not _ 
claim settlement until December 13, 1914. If, however, the mark- . 
ing alleged to have been made by affiants was still existent and 
plainly to be seen, as stated in the affidavit, at the date of Cone’s | 
settlement, it is. immaterial that it was not made by her or at her 
instance. The adoption of such marking was as. efficacious as it 
‘she had placed it there herself.. | 7 

It being alleged in. the affidavit that the. fai eieked to was. 


plowed around the entire outer boundaries of said section 19, and 


applicant herein claiming the east half of said section and her 
. brother the west half, it is immaterial whether the dividing line _ 
- between their claims was marked or not. Any intending settler or’ 


- applicant entering this section from any point of the compass. was he | 


- bound. to cross the furrow and would be put on notice that he was 


entering upon land claimed by someone else. Upon following such _ ’ 
marking it would have been ascertained that the entire section was _ a 
' claimed. It would thereupon devolve upon such intending settler 


or applicant to make diligent inquiry to ascertain what claims were 
being asserted to the land within the marked boundary. Such > 


_ inquiry made at any time after the settlement of Cone would have 
- developed the fact and extent of her settlement claim. 


The only question for determination therefore is whether the _ 
outer boundaries of section 19 were plainly marked, as ee in 
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the affidavit, on apenaniber 13, 1914, the date ae Cone’ S Sethinments upon - 


the east half of said section, and SO remained at the date of the alm fay 


of the State’s selection. . 
If after due notice, and within a time fixed therein, the State dees 
not deny the fact. of mines as alleged in the affidavit referred to, 


such affidavit will be accepted as sufficient evidence that the bounda-- Ar | 


ries of Cone’s claim were ‘plainly marked as required by the act of 


August 9, 1912, supra, prior to and at the time of the State’s selec- : 
tion, and her application will be allowed as to the entire east half 


of said section 19 and the State’s selection canceled as to that. tract. 
_ If, however, the State; within the time fixed in the notice, chal- 
; lenges the truth of the allegations in the affidavit as to the marking 
of the claim, a hearing will be ordered for the purpose of determining 


. whether the claim was plainly marked as alleged. 


The decision appealed from is accordingly modified and the aa 
remanded for further proceedings in accordance herewith. = 


HENRY HILDRETH. | 


| _ Decided t August 31, 1916. 


WirrprawAt—MINERAT rent neanae OF PROOF. 

. A withdrawal of land for inclusion inva petroleum reserve, yased upon an 
examination and report of its mineral char acter, establishes prima facie its 
character as mineral, and one thereafter seeking classification of the land 
as nonmineral assumes the burden of proof to overcome such prima facie 


established mineral char acter.. 


SWEENEY, Assistant Secretary: 
Henry Hildreth appealed from decision of February 29, 1916, 
' denying his application for classification of his desert-land entry mae 
fractional NW. 4, Sec. 18, T. 27'S., R. 28 E., M. D. M., Visalia, Cali- 
- fornia, and of its withholding final santifoats on.’ his entry on the 
ground that the land is included in Petroleum Reserve No. 23 by 
Executive Order of September 14,1911. ~ a 
November 3, 1909, Hildreth. wands desert- land entry on ad es 
~ submitted final nEoge May 16, 1913. No objection is made to the suffi- © 
| ciency of the final proof. As the land had been withdrawn, the Com- 
' missioner allowed claimant to apply for a hearing at which the bur- 
- den of proof. would be upon him to show that the land is not oil and. - 
gas bearing in character. In default of such application, the entry | 
and final proof were held for rejection. : 
September .16, 1915, Hildreth filed a motion for eedlnSnention, 
| tending to show that the land is-not oil in character; that a well bored 
_ by the Union Oil Company four miles west of the land to a depth of 
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7 4 000 feet had eu spanned without finding oil; a well rr miles - 


north of the land was bored a thousand feet and no mineral discov- - 
ered ; a well bored in section 6 of the same township to a depth of 1,800 


feet resulted i in discovery of no mineral; other wells bored in sections — Bee Sa ; 
- 9 and-16 of said township failed to develop mineral;andnowellshave. . 


been. bored for a distance of many miles seathoely. With the appli- 


cation was the affidavit of Paul M. Paine, an alumnus of the Massa- ’ 


chusetts Institute of Technology, who had been connected with vari- 3 
ous mining works in Montana, Idaho and Utah from 1904 to 1910,. 
when he was made a special agent on mineral in the General ead: : 


Office i In Oklahoma, California and Nevada, and since that time em- | 


‘ ployed i in the oil fields of San Joaquin Valley as superintendent and : 


engineer in oil mining operations. His affidavit was to the effect that _ . 
wells drilled in this vicinity were watched by him and the operations a 


carefully noted and he could never discover the presence of oil or — 
gas; that unsuccessful prospecting wells had been drilled in section’ 
5, T. 27 S., R. 23 E., and section 15 same township, and for these rea- 
gons he is mained that the land. involved herein 1 is not mineral and | 
contains no petroleum or gas. : 
‘The record also shows a report, August 31, 1914, of] BF. Oskar Mar-. 
tin, Mineral Inspector of the General Land Office, who inspected the - 
entry. and the probability of oil existing thereunder, recommending 
the entry be passed to patent as nonmineral in character. | 
- The application and accompanying affidavit were referred to the 
Geological Survey, and the Director reported. February 8, 1916, that 
he had carefully considered the application and affidavit aad: saw no 
‘reason to change his recommendation of November 11, 1915, that the 
papers ‘do not prove the.non-oil character of the and, pec aunende 
ing the application for classification as non-oil be denied: 
The appeal insisted that a withdrawal of this character. has. merely 7 
the effect of the mineral report ofa punyey ols and. further contending Ss 
that— _ he ep | ; o- | | | 


‘The matter of: siesing the purden of proof. is a wasetion of ine to be seit: 


mined in each individual case. The Department cannot bythe issuance of a nh 


circular, Set aside. a leading rule of evidence and demand of. the entryman a 


a greater degree of. proof than he would be required to produce in.a court of law. ris 


«Phe. party who makes proofs which are accepted by. the loeal land officers, 


‘and pays his money for the land has acquired.an interest of which he cannot = 


be arbitrarily dispossessed. The Government | holds the legal title in trust 


7 — for him and he may~ not be dispossessed of his equitable rights without due 
‘process of law. ‘Due process in such case implies notice and a peeing _Or- : 


, chard wv. Alexander, 157 -U. S., 872. | 

In such case hearing must. be one in. which the azricultur al. character of ‘the 
land is attacked and the affirmative of the issue assumed by the. party attacking. 
Appellant protests vigorously against the Geological Survey being allowed to. . 
ey inake a. decision in this case, requests that his a ae for- classification be. | 


_ 48187° —VOL 45—16—80 


wr 


466 — DECISIONS RELATING TO THE PUBLIC LANDS. vor. 


*yetarned to. the Gaara Land. Office for proper action by “qualified officers. 
| thereof, and respectfully submits that the order for hearing to determine the 
_ character of the land in. question with the burden of BrOor on. the claimant be 


_ | vacated and set aside. 


In view of the Department, the contentions ahve. cain are not. | 
7 applicable to the case. There has been an examination of the land, 
a report of its mineral shane: and a withdrawal by the Executive. 
This establishes prima facie its mineral character. Hildreth is per- 
mitted by the Commissioner to assume the burden of proof and. show 


the nonmineral character of the land, otherwise its prima facie 


“e character as mineral must stand established. The decision is 
- ‘affirmed. : | 


MILLER v. HEIRS OF KIRKENDALL. 
_ Decided September 7, 1916. | 


PROOF OF Panor. Conrracr TO RELINQUISH. 

Proof of a contract. by an entryman to relinquish a portion of his entry in 
favor of a prior settlement claim, not in writing but resting only in parol, _ 
should not be accepted after the entryman is dead. and can make no defense. 


| Sane Assistant Secretary: | 3 

Andrew Miller filed motion for rehearing of departmental decision 
of July 22, 1916 [not reported], dismissing his pas against heirs 
of Ashley Kirkendall, involving NW. + NE. 4, Sec. 82, T. 16 .N,, 
R. 6 E., M. M., Great Falls, Montana. 2 

Plat of survey of the E. 4, Sec. 32, and other lands included in 
Kirkendall’s entry, was filed in the local office February 1, 1897. 
_ November 10, 1902, Kirkendall made entry and died in January, 
1907. Final nEeee was offered by his heirs November 15th: of that 
year. November 12, 1907, Miller filed contest against the entry, 
alleging prior: ‘settlement on the NW. 4+ NE. 4, Sec. 82. By con-. 
curring decisions of the local office, the Commissioner and the De- 
partment the contest was dismissed, as no service had been made until _ 
after final proof by Kirkendall’s heirs. Service on some of the heirs © 
was not made until March 24, 1915. The Department Held that 
_ though Miller showed a prior right to enter said forty-acre tract, had — 
he exercised his right in time, it was lost by failure to begin his pro- 
ceedings within three months after date of filing of the plat. Miller 
relied ona promise of Kirkendall to relinquish this tract to him as 
excuse for his delay. He sought to excuse his delay by the fact that 
_ plat of survey of the W. 4.of Sec. 32 was not filed until December. 
20, 1907. This was no excuse, as the act of May 14, 1880 (21 Stat., 

440), and section 2266, Revised Statutes, give a settler but theese : 


—. months in which to claim right of entry to land upon which he has 


— settled. If he fails to make his claim known oe three months ay 
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| : after filing of the plat the land i 18 s open to ney by: the next qualified : 


settler. . 
As for any agreement of Kirkendall waiving ae right, it must. He 

_ noted that the contract is not. claimed to have been in writing and 
-. Kirkendall is dead, so that proof must rest in parol. Proof of such 


a a contract. waiving a right given by statute ought not to be allowed. 


after the promisor is dead and can make no defense. The motion 
therefore shows no reason to vacate or recall said departmental de- | 
cision, which 1 is poe es and the motion. Is denied. | 


FISHER v. KELLY. 
Decided September 8, 1916. a 


‘Twain Hees we Conrns-Saavien OF ‘Norreu, 

Service of notice of contest against an entr yman legally adjudged insane may 
be made by delivering a copy of the notice to the ebony euse dian.or com- 
mittee of the entryman. ; me 

INSANE HINTRYMAN—ACT OF Jone g, 1880. | i 

~~ ‘The act of June 8, 1880, providing for the protection of the vighis of owe: 
stead settlers. who become insane, has no application where the eniryman 
prior to becoming insane failed to mnt: with Sune: law in good faith. 


Vocneaane, First Assistant Secretary: 

This case involves homestead entry 016063 ihoaes ‘October 4, 1912, 
by Lawrence L. Kelly, under the act of February 19, 1909 (BB Stat. 
639), for lot 1, SE. 4 NE. 4, SE. 4, N.4 SW. 4, Sec. 2, T. 11 N., R. 37 : 
E., M. P. M., Miles City, Montana: ‘The entry pentane 820 acres and 
Gaal proot hae not been submitted. The township appears to have 
been designated May: 1, 1909, under the act of February 19, 1909, 
supra. | | 
March 30, 1915, red ie Fisher filed contest against. the, nee 
alleging in general that the entryman had never established residence 


-. upon the land since date of entry; that he had wholly failed to cul- : ; 


tivate or improve the same in any manner whatsoever for more than | 


two years prior to date of filing of the affidavit. 


it appears that the entryman was on February 9, 1914, Saat | 


to the State insane asylum and that on. February ot, 1915, Sever ~ 


- Hagen was duly: appointed’ guardian of the person andl estate of the - 
said Lawrence L. Kelly, and the latter at the date of filing of contest. 


Was confined i in the insane asylum. 


Notice of the charges was issued and service was ae, on the nae. a 
man’s guardian, Sever Hagen, April 17, 1915, and Hagen filed answer aad 
on May 18, 1915. © | 
- Hearing was had before a U. S. Gainnisdiohes at Forsyth, Montana, a 
_ July 6, 1915, when the contestant appeared in person and by attorney; 
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| saek gen ears of Lawrence L- Kelly, aise was s present. on. 


behalf of the entryman and was represented by attorney. 


_ .Considerable testimony was taken on the part of the contestant = 
and witnesses were cross-examined. The contestee, perce his) 


| guardian, also submitted testimony. 


- The register and receiver held that the notice was defective as to | 
the affidavit of contest, which was against Lawrence L. Kelly, the — 
entryman, and per onal; service was had on Hagen as guardian of 


Kelly; that they had no jurisdiction to pass upon the testimony, etc. — 


- ° On appeal the Commissioner of the General Land Office, March 80, 


- 1916, reversed the action of the register and receiver cad held that 


. ae officers had jurisdiction « of the case; that the notice was properly 


given and on the merits of the case found that the contest affidavit 


- was substantially proved. A further = appen brings the case to. this 


Department. 
The Commissioner calls Stanton to fie fact (hat the new males of 


7 practice in force when the contest herein was initiated seem not to 


have provided for service of notice of contest in cases where the en- 
tryman became insane. ‘ The Commissioner regarded this as appar- 
ently a casus omissus and that the mode of procedure as prescribed 
by the old rules of practice should in such case be followed. Rule 9 
of the old rules of practice provides that if the person. to be served 
has been legally adjudged of unsound mind, service of notice shall 


_ be made by delivering a copy of the notice to the statutory guar dian 


or committee of such person of unsound mind, if there be one. This 
” mode of procedure seems to have been ‘followed by contestant and 
service was had precisely as provided in old rule 9 of practice. | 


There can be no doubt that Hagen -was. the guardian of the person — 


and property. of the insane entryman. While he did not sign the 
answer to the contest as guardian, yet it is shown that he was. such 
guardian, certified copies of the letters having been filed in the case. 


Just: ea the entryman became 3 insane is not quite clear. In the — 


7 testimony given before the District Court of the 18th J udicial Dis- 
trict of the State of Montana regarding the examination into the 


sanity of Lawrence L. Kelly, the entryman, it is stated by one of the nt 


witnesses that Kelly became insane in November, 1913, which was 


* nearly one year after he miade homestead entry. “However this may 
be, it is. clear from the testimony: that entryman never established 


residence upon the land or did anything with relation thereto after 


‘the entry was made. Having failed to make settlement upon the 


—. land, the act of. June 8, 1880 (21 Stat., 166), gives no relief to the 


entryman, for that act. rouides that in all cases where parties who 


: regularly initiated claims to public lands as settlers thereon, accord- 


ing to the provisions of the preemption or homestead laws, have be- ~ 
- come insane or shall hereafter become i insane before the expiration of Sa 
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the diene ae ae hick: their residence, Giltivation. or improvement a 
of the land claimed by them is required by law to be continued in 
_order to entitle them to make the. proper proof and perfect. their | 
claims, it shall be lawful for the required proof and payment. to be 
- made for their benefit by any person who may be legally authorized 
- to act for them, and thereupon their claims shall be confirmed and 
a 2) “patented, provided the parties comply in good faith with the legal 
s.9 ‘requirements up to the time of their becoming insane. . | 


~The Department is of the opinion that proper service made - 


~ upon this entryman and that the allegations 3 in the contest affidavit: ; 
| were clearly established. - aS 3 


The action ap pens from 3 1s s accordingly affirmed. 


x = 


‘STATE OF FLORIDA ET AL. v. SMITH. 
“Decided September 8, 1916. 


VATENTINE Scrrp—UnsurvexEp LAND—ADJUSTMENT. 


- Valentine scrip may be located upon’ unsurveyed lands, and the locator. has : 


three months from the filing of the township plat of Survey within which 
~~ to adjust the location to legal subdivisions. . oe a 
VALENTINE Scrrp—Nonconrievous TRACTS. = 

A location of Valentine scrip: may embrace noncontiguous tracts. : 
VoGELSANG, First Assistant Secretary: 

The State of Florida and G. L. Miller have Pere from decision 
of April 26, 1916, by the Commissioner of the General Land Office, 
rejecting tlie Spleen of the State to select as indemnity lot 5, sec- 
tion 8, and lot 1, Sec. 17, T. 53 S., R. 42 E., T. M. , containing 32. of 


-an acre, an jclgnd noun as Bird Key, in liew a loss of an. equal | 


area because of deficiency in another township, and also dismissing ~ 
the protest of G. L. Miller against the Valentine scrip location ieee 


by A. V. S. Smith for said land on March 22, 1915. 


It appears that Miller applied to the Conimissionér of the General : 


Land, Office for the survey of the said island and that the survey was 
duly ordered and was completed 1 in the field January 14, 1915. The 
plat was officially filed in the local land office November 1,1915 and 
on that day the State of Florida filed its indemnity school selection, 0 +) 
‘Miller claims some equities by reason of having filed application for 

the survey, but the Commissioner held that he ‘ould: gain no prefer- => 

ence right thereby, and inasmuch as he alleged no settlement, he had 

no claim as against the scrip location .of Smith. “* 


Other objections against Smith’s location are urged by the State 


and Miller. It is contended that as the lands had been surveyed in = 


the field prior to the location, they were not subject to location until 


| the al had been cand filed and the land thus ama to pee, - 
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8 ais ante This contention is untenable. The act of April 5, 1879 yaa 


 Stat., 649), providing for the issuance of scrip to Thomas B. Valen- 
tine, authorized the issuance of scrip for an area equal to his claim in - 
lieu of which the scrip was to be given, and provided for its location — 
upon a quantity of unoccupied and unappropriated public lands of | 
the United States, not mineral-and in tracts not less than the sub-- 
divisions provided for in the United States land laws; and further _ 
provided, that if the lands thus selected are amscrveyed: when taken, 
the location shall be conformed when surveyed to the general system 
of United States land surveys. _ 
It is held that lands have the. tntaa of unsurveyed lands until the 
; plat of survey has been officially approved, but it is immaterial in 
this case, as Valentine scrip may be located upon either surveyed or 
-unsurveyed land. This land was not withdrawn from settlement, 


and it was subject to filing or location prior to the filing of the sur-_ 


vey plat. under any appropriate law Derunne mane or locations 


upon unsurveyed lands. 


A further objection is ‘urged that if Smith gained any right es 
the filing of the scrip, he lost such right by not appearing on the 
day the plat of survey was officially filed to conform his location to 
the survey. It appears that he filed. his application for adjustment 
on November 4, 1915. The Commissioner held that he was entitled 
to 90 days within which to adjust the location to the.plat. This 
holding is. disputed by the protestants. The instructions of June 
17, 1874 (Copp’s Public Land Laws, 806), for the location of Valen- 
Gao scrip, provide that within three months from the date of the 
receipt by the register of the official plat of survey of the township, 


the party who may have filed the said scrip will be required to — 


appear and designate upon the official plat the specific subdivision 
embraced in the filing. They further provide that if the applicant 
should fail to appear within the specified three months, the local 
officers are to immediately thereafter proceed to adjust the filing — 
as nearly as practicable from the map and description filed by the 
party, and if they are unable to determine the particular adjust- 
ment. to be made, they are to report the fact-and forward the papers © 


to the General Land Office. In view of these instructions and the _ 


practice pertaining to claims and entries generally ‘upon unsurveyed 
lands, it must be held that this objection is without merit. | 
fA. still further objection to the location is that the filing included | 


not only the land here in dispute but also another tract in another So 
~ township not contiguous to the land in question. No residence is - 


required in completion of a Valentine scrip’ location, and-no reason 


9s seen. why such a filing may not include non- -contiguous tracts. 


In this respect, Valentine scrip is similar to a soldiers’ additional - 


. right under Section, | 2306, Revised Statutes, which may be located | | | 


599.) 


45.) 7 : DECISIONS RELATING TO THE PUBLIC LANDS. — ATL 


upon non- contiguous tracts, (See case. of Edger Boiee, 29 L. D., | : 


Reference is also ade i he protest of Clyde Pardee who | 
alleges settlement upon the land prior to the notice posted thereon — 
under the scrip location. There are a number of affidavits in the — 
record. purporting to show that Partridge was not claiming settle- 

ment at the time the notice was-posted on the land and it may be ~ 


that a hearing will be necessary to determine the question of settle- 


ment. However, the Commissioner suspended action on the protest 


as of Partridge, awaiting the final action on the protest of Miller and 
the application of the State to select: It is ‘urged, however, by the - 


appellants that the whole matter should be ‘united and: made a sub- | 
ject of decision. It would appear, however, that the claim of Part- 


- ridge is entirely separate and distinct from that of the State and — 


: Miller, and that the appellants can have rio. ‘interest in the issue as. 


a between Smith and Partridge. Smith appears to have.the prior 
and. superior right as against: the State and Miller and his. claim 


ean only be gers, if at all by Partridge upon aa of ee _ 
settlement. - 
7 Therefore the action of the Commissioner i is affirmed. 


HAMILTON ve STATE OF CALIFORNIA, 


Decided September 12, 1916. 


oe, y UNSURvEYED ‘DESERT Lanp—ScHoon. Sucrion—Acr OF Marca 28, 1908. 


"Possession and improvement of a tract of unsurveyed land under the act of 


‘March 28, 1908, prior to and at the time of survey, ‘by one. who. at the date | 


of identification. of the land- by survey was disqualified to. make desert. 
entry ther eof, does not except the tract from the school grant to the PERE, 


. VocEnsane, First Assistant Secretary: | 2 
| This is an appeal by Cornelius Y. Hamilton irate a Geto of 
the Commissioner of the General Land Office dated March 4, 1916, 


| rejecting his. application 027110, filed August 11,-1915, at Los An- 
 geles, California, to: make second desert entry for the E. $SW.+ | 
| and SW. 2 SE. +, Sec. 36, T.5 S., R. 6 E. 8. B. M., under the pro- 


visions of section 1 of the act of March 28, 1908 (35 Stat. , 52), and. 
the act of September 5, 1914 (38 Stat., 712). i. 
- Hamilton alleges- that he went into possession of the ind im 
- October, 1911, while it was still unsurveyed; under the provisions of 
— section 1 of the act of, March. 28, 1908, ae ae allidavit then - 
further alleges— .._ | eee 


That he has constructed a wire aes around said: land, said fence consisting | 


of a strong one-strand: barbed-wire fence, the “posts peing the hard mesquite _ 


logs, which affiant has cut from the land involved here ein. 
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| “That he erected a house about 10 x 14 ft., with corrugated 1 iron- roof, which 
house is to be used for keeping farming tools and implements. . 

That he has gleared nae leveled two acres of land, and. planted same to 
barley... - 

That he has been oe on this land and held peaceable possession thereof, 
~ gince October, 1911, and claims by virtue of the act of March 28, 1908, SUDTH, 
and the decision of the U. S. Supreme Court in Mining Co. v. Consolidated M. 
Co., 102 0. 8., 167-175, the pr eference right-of entry to said land. 

It should be noted that the affidavit is indefinite. as to ‘ie exact | 
time when the improvements claimed by him were constructed. The — 
land was surveyed in the field January 12th to March 15, 1912, the 
plat being approved ay 14, 1914, and filed i in the local land office 
Aprili1,1915. | ia 
| November 9,-1911, “Hamilton made desert-land entry 014218 for 
, the SE. 4 SW. Pare 6,7T.6S.,R.7E. S.B. M.. A contest was — 

filed against this entry November 15, 1912, by James W. Green, 
_ charging failure to do the annual Gorle re answer was filed by 

Hamilton, the hearing being held February 13, 1913. By decision - 
_ of May 9, 1913, the register and receiver Pecunia that the con- 

test be saetaied: Hamilton appealed therefrom and their action — 
was sustained by the Commissioner in a decision dated November 13, 
1918, the entry being canceled January 26,1914. | ee 

‘The Commissioner rejected Hamilton’s present. application upon 
the ground that the land is part of the grant to the State of Cali- 
fornia i in aid of common schools. | oo @ 

The act of March 28, 1908, supra, provides i in _ section ie 


That any individual qualified to make entry of desert. lands under said acts | 


who has, prior-to survey, taken possession of a tract of unsurveyed desert land 


not exceeding in area three hundred and twenty acres in compact form, and hay _ 


reclaimed or has in good faith commenced the work of reclaiming the same, 
shall have the preference right to make entry of such tract under said acts, in 
conformity with the public land surveys, within ninety days ater whe filing of. 
the approved plat of survey in the district land office. 


The act of September 5, 1914, provides that any person who. hee 7 
lost, forfeited or abandoned desert entry, through no fault of his’. 
own “shall be entitled to the benefits of the * ‘4 desert land 


laws as though such former entry or entries had never been made.” 
- Upon the record presented therefore, Hamilton was a qualified — 


~ desert:land. entryman when he went into possession of the tract. 
Upon November 9, 1911, however, he made desert entry for another 


and noncontiguous Baek -He dotended the contest against this en- 


‘try and apparently asserted his right thereto until its cancellation, 
by the Commissioner. At the time of the survey in the field eae | 
fore Hamilton was not “ qualified to make entry of desert lands” as 
provided in the act of March 28, 1908, supra. The case is nee 


ae to that of settlers upon unsurveyed school lands in which the De- 
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oun has repeatedly held that » settlement initiated after the | 


identification upon the ground, by means of survey, as school land, 
ies although prior. to the approval of the survey and filing of the plat 


in the Jocal land office, is inferior to the right of the State under its 


grant. The situation, therefore, is the same as if Hamilton had _ 
Initiated his possessory right after the identification ‘of the mine as. 
part of the State school land grant. . oe 
The foregoing renders unnecessary the consideration of any y other an 

question suggested in this case. . 
_ The decision of the. Commissioner i is accordingly affirmed. 


WS. BURCH 
_ Instructions, September 12,. 1916. 


RiGHT oF Wary—Inpran ALLoTMENT—PATENT. 

A fee patent issued on an Indian allotment: should include and describe the 
legal subdivisions ‘covered by the allotment, inclusive of areas. covered by 
approved. railroad rights of way under the act of March 2, 1899, with the 
_ usual clause that the conveyance is ‘subject to: such rights of. way. . 


VocErsana, First Assistant Secretary: 


| July 27, 1916, the Commissioner of the General Cand Office Suk 
mitted with spaguest: for instructions the question whether in the 
issuance of a fee patent to W. Ss. Burch, the purchaser of the allot- 
ment of Hiram Brown, a nonvompetant Shoshone allottee No. 242, 
including the NE. 4 SE. 4, Sec. 38, NW. SW. 4, Sec. 34, T. 1 N., 
‘R.4E., W. R. M., d , Wyoming, the land covered by approved railroad © 
rights of way should be excluded from the patent or whether such 
patent should be issued merely subject to the mene of way of the 
railroad. companies. 


| It appears that the sale of the land to Burch was approved by the. a 
Department on March 17,.1914. The purchase price having been 
fully paid and a fee patent requested-by the. purchaser, on May 29, 
1916, the Commissioner of the General Land Office was directed to 


issue such a patent for the subdivisions above described “ containing ms 


76.37 acres,” the patent to carry a clause reserving a right of way. for ce & 7, 


ditches and canals constructed by authority of the United States. — 
- . The above allotment was made pursuant to the general allotment | 

- act of February 8, 1887 (24 Stat., 388), and was approved by the °. 
Department June. 4, 1906. The Land Office records show that both 


| of the above subdivisions are affected by the right of way of the 
Wyoming State Railway Company, application for, which under 
the act of March 2, 1899 (30 Stat., 990), was. approved by the Dee 


es 7 : aa ass September 16, 1904. ‘The NW. 2 SW. 4 oe said Rec. 341 nee oy 


i. 
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also crossed by the right of way of the Wyoming and Northwestern 


Railroad Company, application for which was approved July 28, 


1905, under the same act. As the Department is-advised the Wy- - 


es oming and Northwestern Railroad Company actually constructed its: | 


line of road across the land. The road of the Wyoming State Rail- 


way Company appears not to have been built. | 
The Commissioner states that ‘he is informally advised by ‘he 4 


‘Indian Office to the effect that the purchaser did not pay for the 
and covered. by the right of way of the Wyoming and Northwestern © 


company, and further that such area should be excluded from the 


patent to be issued. | 
The act of March 2, 1899, supra, ee for the sejuinement of 
rights of way for caileoads. through Indian reservations, Indian 


_ lands, and Indian allotments, and prescribes that upon the con- © 
ditions therein contained “a right of way for a railroad ...is —— 


hereby granted.” Section 2 states that such right of way shall not — 


exceed 50 feet in width on each side of the center line of the road 


_ except under certain conditions. In section 8 it is provided that— 


Before the grant. of such right of way shall: become effective a map of the 


- gurvey. of the line or route of said road must be filed with and approved 


by the Secretary of the Interior, and the company must make payment to 
the Secretary of. the Interior for the: benefit of the tribe or nation, of full 


compensation | for ‘such right . of way, including all damage to improvements . 


and adjacent lands. 
~ Section 4 declares hia in the event of failure i Soactaiet one- 


- tenth of the line in one year, or to complete t the road within three 
years after approval of the map— | : 


the right of way hereby granted shall be aesnied forfeited and abandoned 

4pso facto as to that portion of the road not then constructed and in eperauon: 
Tt is provided that. the Secretary, when he deems proper, may — 

make extension for a period not exceeding two years of time for com- 


pletion of any road a part of which has been built. 
The Commissioner suggests that as both companies were esuieed:, at 
by the act to make compensation for the respective rights of way, 


no good reason would appear for the exclusion of the area of one. of 


. the roads and not the other.. The Department has held that the 


forfeiture features of section 4, supra, are not. self-executing but 


oF require an ascertainment of the facts and the declaration of the for- 
.. feiture. (Spokane and British Columbia Railway Company, 39 — 


L. D., 44.) Although the road may not have been constructed, the. 
right of way granted the Wyoming State Railway Company is still 


: outstanding according to the records of the land department. _ 


“It has been the general practice of this Department to issue patents . 


for lands crossed by rights of way subject to the right of occupancy 
and. user eDY railroad companies of their approved rights of oe and ae 


45) 3 ‘DECISIONS RELATING TO THE PUBLIC. LANDS. ae 475 


7 station grounds. ‘The case of Eugene McCarthy (14 ia D105), | 
involved a conflict of 2.72 acres between station grounds. and: a 


placer entry. The Department i in concluding its opinion sald: 


‘The mineral claimant must therefore take the. land in dispute (2.72 acres) 


- subject to the right of occupation by said company for station purposes. It ~ 


was held in Dakota: Central Railroad Company v. Downey (8 L: D.; 115, 420), 


ne that any patent granted “ which should include a portion of this grant to the 


railroad company, must therefore be subject to that grant, because the ‘grant | 


is already perfect and complete.”’. 


‘Patent may issue to said McCarthy therefore for said ees distun but ; 
-sgubject, as to that part in conflict, to. the meee of ae by. ‘said compally : 


_ for station. purposes. 


In the case of Pensicéla. and Louisville Railroad Cais. (19 


LD. , 886), it was held that the land over which a right of way is — 


located may be disposed of by patent to others, subject to whatever: — 


rights: the company may have in the same. This view was reiterated — 


in the case of Brucker v. Buschmann (21 L. D., 114). The same 


principle was applied. to a toll road the grant of a right of way 
for which arose pursuant to section 2477, Revised Statutes, which 


provides that “the right of way for the ‘Constaichion of highways: 


over public lands, not reserved for public use, is hereby granted.” 
See Wason Toll Road. Company v. Townsite of Creede es L. D., 
B51). 0 
A right of way inde the eek of March ¢ 3, 187 5 (ig Stat., 482), was 


eel in the ‘case of me, G. Arnett (20 i. Ds 181), and the 


Department there said: 


— The right of way clause should not. ‘then ne inserted in ane “oolicanv a: final 


certificate, unless it is necessary to protect whatever rights t the railway company e 


may have in the land by virtue of its grant.. 


Under the act of March 3, 1875, supra, ‘such protection does not appear to be ) 
necessary. The act itself affords ample protection - to the company, if it has. 


any rights which the courts may hereafter determine have not been. forfeited. 


The language of section. four of said act 18... and thereafter all such lands over 


which such rights. of way shall ‘pass, shall be disposed of, subject to such right ie 


of way.”. These lands are then spose of, subject ‘to such Hane: of: way). “by: 


virtue of the statute. 


- “This is not a direction: to— the land depairtinent s insert limitations and o% 
restrictions in the final certificate and. patent, but a legislative declaration: of: 

- the reservation of © a right of way to ‘such railroad companies: as: may. have 

complied with the law. The insertion of the right of way clause would answer 

no purpose except to embarrass the settler; and leaving it out: ae not. aitect | 


the rights of any railroad: company under said act. 


, In this regard, the case at bar may be distinguished from. the recent. ease of t - 
| the Pensacola and Louisville R. R. Co. (19 L. D., 386). - In that case, the srant- 7 


ing act did not impose a penalty of forfeiture on the company for failure to 


perform its conditions, nor did it direct that the lands over which the ‘right of. 


way was granted should be disposed of, subject to such right of way. 


_ See also Florida. Central and - Peninsular R.R. Co. wD Bell e al. eee * 


@ L. D., aes 
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_ This doctrine has been applied and followed in later cases. See 
Dunlap v. Shingle Springs and Placerville R. R. Co. (23 L. ae Ss : 
also circular of November 27, 1896 (23 L. D., 458). | xe ey 

“In the case of the Southern Ute Allotments (26 L. D., 77 ), 3 in an 
_ opinion prepared by Assistant Attorney-General Van Davanter, it 
_ was held that fee patents should contain a clause setting forth that: . 

the conveyance was made subject to the railroad’s right of way, the 
grant being under the special act of June 8, 1872 (17 Stat., 339), 
_which did not in terms protect the rights of the company. 


In the case of the Oregon Short. Tine Ry. Co. v. Harkness (27 -, 


_ iL. D,, 480), a right of way across the Fort Hall Indian Reservation, — 
for which. $6,000 had. been paid, was involved, and such right- ae 
~ way land was embraced in the homestead entry of Harkness. It was - 


" there held that a reservation of a right of way should be incorporated - 


in the final certificate and patent, where the right of. way was 
obtained under a special act, but that no such reservation was required 
in the case of a right of way obtained under the act of March 3, 


- 1875. In the case of Denver and Rio Grande R. R. Co. v. Clack (29 


L. D., 478) it. was again held that a reservation of a ‘right. of way . 
eranted under the act of March 3, 1875, in final certificate and 
patent, was not necessary and should not be inserted. 


In instructions of November 3, 1909 (88 L. D., 284), as. ‘amended ae 


January 19, 1910 (38 L. D. , 899), the. practice as indicated and the. | 
distinction. beiween. rights of: way under general and special acts 
was preserved and reannounced.. It will >be borne in mind that the 
excepting or reservation clause involved was not an exclusion or 
elimination of an area. of land but was a clause stating that the 
patent or conveyance was subject to the right. of way of. the specific 
company under the particular special act. The above-mentioned 
‘regulations are cited and explained in the instructions-of Febru- 
ary 2, 1912 (40 L. D.; 398), and it was there said: 7! 
_Applicants to enter public lands that: are affected by a mere ‘pending appli 


cation. for right of way should be verbally informed thereof and given all neces- 
sary information as to the character and extent of the project embraced by the 


‘right-of-way application; and, further, that they must take the land subject - 
~to: whatever right may-have attached thereto under the_ right-of-way applica-_ ; 


tion, and at the full area of. the subdivisions entered, irrespective of the ques- 
tions of priority or damages, these being questions for the courts to determine. 


In the case of the Schirm- Carey and other placers (37 L. D., BT i 
874), the grant of the Atlantic and Pacific Railroad Company was 
- involved. The 200-foot right of way, covering about 107.33 acres, 
crossed the affected locations and had been excluded from the patent | 

proceedings: and the entry. The Department said: a 
7 The difficulties and perplexities involved in the various aspects of the case, . 


in view of-the practice with respect to the disposition of lands in a similar 
situation under other public land laws, as well as the Serious question involved. 
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in the Hisaction. of the iain by reason of the exclusion of the ‘railroad. right. of 
_ oway,: is deemed by the Department. to. justify the conclusion. reached. by your 


office, that in no event can the entry as.to any of the claims be passed to. patent | 


in the absence of supplemental patent proceedings including. the cay . # pute 
t2 5 pec area. constituting the. railroad right of way. : Se 
In instructions of March 13, 1911 (39 L. D., 565), ‘quieies ihe ha 
| Northen: Pacific right of way across the tribal Tanda of the Fond du — 
~~ Lac Indian Reservation i in Minnesota, where the company had oe 
a per acre for the area of its right of way,it wassaid: 


While the right of way granted the. N orthern Pacific Railway Company by | 
the act of 1864 is a grant in fee, it is not a fee simple but is subject to rever- 


~~ gion in the event that the company: ‘should. cease to use the land for railroad _ 

é purposes. | Tt. is not. the rule of the. Department. to except from patents issued 38 
to entrymen under the public land laws. the area. embraced in the right of. way 
across the lands entered; nor has it Deen. the pr actice to relieve purchasers 


under the. public land laws: from paying for the full area of the tract. purchased, | 
notwithstanding that such meurehaee Is made ‘subject to ol company’ Ss: aay oo 


Of way.. 


To except from a Baber the ‘eae of: land inéluded in the. right. of way , would 
be to reserve a narrow strip of land which, if. abandoned by the railroad com- 
pany, would revert to the Government and would not inure to the benefit of 
the purchaser of the subdivisions traversed by such right of way. | 

It is believed that. damages paid by the railway company in this case were’ 
merely damages resulting from: the construction of the railroad across the res- 
ervation and in no. sense represented a purchase of the land covered by the 
right. of way. As above indicated, therefore, i must decline. to approve the 


~ letter. prepared by. your office. 


Under departmental order of res 23, 1912, nae sastmieGons of 
October 11, 1912, thereunder, all outstanding permits, rights of way, 
or neni were required to be noted on the face of patents. This 


order. with respect. to notations was recalled and vacated by the. regu 


lations approved April 14, 1915 (44 L. D., 6)—_ 


: excepting such restrictions as may be. proper under the policies enunciated: in fe 
23 L. D., 67; and 458, which had been adhered to up to the time of the issuance | 


of the order. of August 23, 1912. 


| lt has been. held that the grants oe tied: rights of way ins 
i Oklahoma. across Indian lands carried no authority to remove oil — 


or natural gas from the right of way area. Missouri, Kansas and | | 


Texas Railway Company (83 L. D., 470; 34 L. D., 504). - ¢ oe 
With reference to lands to be old aad conveyed to eailpond com- ae 


panies: for reservoirs, ballast pits and tree planting in Indian reser- 7 


vations or allotments pursuant to the acts of March 8, 1909 (35 Stat., 
: 181), and May 6, 1910 (86 Stat., 349), the Department. on February © 
1, 1916 (45 L. D. 177), gave aivections to the Commissioner of the = 
7 General Land Office that patente should be issued for such lands. and - 
‘said: | 


“Such ene however, to contain the condition that the sean is made. solely | 


iw for the purpose of the use of the land as specified in the company’s application ; Z 


_ 
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a ‘and’ that upon the abandonment of said use, the land shall revert fae the 
_ United States, or. its grantee. Entries under the public. land laws, and patents - 
. issued thereon, should be noted as subject to the rights of the railway company © 

under its application and: patent; and similar notation. should be made in the ae 


ease of trust and fee patent upon Indian allotments. — 


‘Considerable research has disclosed to the Department but two | 
instances in which the acreage in a right of way has been ordered. 


‘.deducted from. the legal subdivision affected and the land patented 


exclusive of such right of way. ‘One of these cases is that of. the - 
Northern Pacific right of way and station grounds within the Flat- - 

head Indian Reservation: By the act of July 4, 1884 (23 Stat., 89), 

' $16,000 was appropriated by Congress to pay ‘the Indians for the 

surrender and relinquishment. to some 1,300 acres included in the ~~ 
right of way and 130 acres covered by station grounds: pursuant — 


to the agreement of September 2, 1882, between the Government and 


the Indians respecting such a cession. ‘The railroad company paid © 


- into the Treasury said sum of $16,000 prior to the act. In a letter 


ms prepared i in the General Land Office and approved by this Depart- 


ment, on April 25, 1910, it was stated that as the right of way strip 
and the. station ‘grounds had been relinquished prior thereto such 
lands were not subject to disposal under the acts of April 23, 1904 
(38 Stat., 302), and May 29, 1908 (35 Stat., 448), providing ie the 
aiociion of the Flathead lands. The opinion was there expressed 
that title to none of such railroad lands should be disposed of to the 


homestead settlers and that in original applications and patent cer- 
tificates there should be excluded the acreage covered by the right of | 
‘way and the station grounds. The conclusion thus reached would ap- 
pear to be directly contrary to the doctrine announced in the prior 


cases of the Oregon Short Line v. Harkness, and the Southern Ute 
“i allotments, supra, and also to the subsequent Fond du Lae Reserva- 
tion case above cited. 7 | 


- The other instance. of exclusion arose in eopnecton: with ae me 
of George F. Wunsch (48 L. D., 551). It was there held that the 


180-foot strip reserved and ‘withdrawn under the act of June 25, 
1910 (36.Stat., 847), for an electrical transmission line should be ex- 


cepted and secluded? in the entry papers and in the patent. Proper : 
. regulations under this decision were promulgated November 23, 1915 : 
(441. D., 412). 
The Department has held that 3 In foal sacifioates ana Seed for 
forest homestead lands which have been listed out of the forest and _ 
are crossed by Government telephone lines therg should be incor- 
ae porated a clause excepting the telephone line and all appurtenances, 


_ but in this connection no specific area of land is excluded. . See in- 
structions (44 L. D., 359). By later instructions (44 L. D., 513), 
this exception-has been broadened so as to cover Government ‘roads, 


-” 
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Heals. bridges, : fire lanes, cabins, fences and other necessary improve: 


ments. 


without authority to convey rights therein. Again in Stalker V. 


Oregon Short Line (225 U. S., 142, 158, 154), it is stated: 
| “When the plat of. station grounds was ‘approved by the Land Department, — 


the grounds so selected were segregated from- the public lands, and it was the 


duty of the land department to. withdraw all lands so granted from the. market. 
* € & We therefore conclude that the subsequent issue of a. patent to the 


land entered by Reed was subject to the rights of the railroad company there- 
tofore acquired by approval of its station ground map. The patent is not an 
adjudication concluding the ‘paramount right of the company, but in:so far as it 
included lands validly acared theretofore, was in violation of aids and’ inop- 
erative to pass title. . 


In the case of E. A. Crandall (43° Ts: D. 586) it was held fiat the 
entry and patent of a legal Bahai icons crossed by the Northern 


Pacific right of way carried no interest or title to the right-of-way 


strip, and that upon the abandonment of the right of way title 


reverted to the United States and did not pass to the owners of the ~ ; 


subdivision through which the right of way ran. It was concluded. 
that such a matter was capable of solution only at the hands of 
Congress as under existing law as defined by the Supreme Court, — 
the land department had no jurisdiction over lands within such an 
abandoned railroad right of way. 

In connection with this case and as Gndieating the view Cais, 


would probably entertain, reference is had to section 2 of the act of | 


June 24, 1912 (87 Stat., 138), with respect to the Union Pacific right. 
of way. That act provided that. adverse possession should have the 


same effect— 


as though the land caaheaced! within the lines of said aight of way had ne : 


granted by the United States absolutely or in fee instead of being granted as a _ 


right of way. - —. 
 See..2. That any part ‘of the ight of way heretofore mentioned which has | 


‘been, under the law applicable to that subject, abandoned as a right of wey. is 


hereby gr anted to the owner of the land abutting thereon. 


: The supreme Court in Railroad ae as ve Baldwin 2 (108. U. S, oo 
426, 430), said: 


| We are of opinion, therefore, that all persene acquiring : any anion of the 


public lands, after the passage of the act in question, took the same subject to, | 
_ the age of way conferr ed by it for the proposed road, ve 


The Department i is not unaware. hat ihe United Sites Supreme - 
‘Court has declared that the estate of a railroad company in its 
 . right of way is a base, limited or qualified fee. Inthe case of North- 
ern Pacific Railway Company v. Townsend (190 U. S., 267, 270), gotta 
» .the court indicated that the filing of the map of definite igesicn and = 
construction of the:road prior to homestead entry took the land form- - 
ing the right of way out of the category of public lands subject to 
preemption and sale and that the land department was thereafter 
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“In. Smith v. ‘Townsend i U. S., 490, , 499), is “found: the fol- . 


lowing: 


_ Doubiless, whoever obtained title from the. Government to any quarter section , 
of land through which ran this right of way would acquire a fee to the whole 
tract subject to the. easement of the company; and if.ever the use.of that right | 
of way was abandoned by the railroad company the easement would cease, and | 
| full title to that: right of way. would vest in the patentee of the land, 


This opinion was expressed. in connection with the right of way 

through Indian land 1 in Oklahoma ane under the act of J uly 4 
1884 (23 Stat., 73). 
_- In the very eovent case of Rio Grande Western Railway Company | 
_ », Stringham, decided November 1, 1915 [239 U. S., 44], a conflict 
_ between the right of way under the act of March 8, 187 5, and a placer 
patent was involved. The opinion was prepared by Justice Van 
Devanter, who was thoroughly familiar with the practice of the - 
land department and who approved the conclusions reached in the 
Southern Ute Allotment, Oregon Short Line v. Harkness, and 
Denver and Rio Grande Company v. Clack cases before cited. The 
following are certain excerpts therefrom: ae 


At the trial the facts were specially found and judgment for the aarondants 
was entered upon the findings. In reviewing that judgment ‘the Supreme 
Court of the State, accepting the findings below, held that the plaintiffs in 
virtue of proceedings had in the Land Department under the Right-of-Way 
Act. while the land was yet ‘public acquired a right of way two hundred feet 
wide through the lands afterwards embraced in the mining claim and that the 
defendants’ title under the placer patent was subject to this Tight of way, and' 
thereupon reversed the judgment and. remanded. the ease with a direction to- 
“enter a judgment awarding to the. plaintiff title to a right of way over the 
lands in. question one hundred feet wide on each. side of the center of the 
track,” 38.Utah, 118. Acting upon- this. direction the trial court’ vacated its 
prior judgment and entered another adjudging ‘the plaintiff to be “the owner 
of a right of way” through the mining claim one hundred feet wide on each 
side of the center line of the railroad, declaring the plaintiff's title to such 
right of way good. and valid, and enjoining the defendants from asserting any 
claim whatever to the premises, or any part thereof, adverse to the peas 
* said right of way.” a | _ | 
* % | a “— rr eo 
The right of way granted by. this and similar acts is neither a mere ease- 
| ment, nor a fee simple absolute, but a limited fee, made. on an implied condi- ° 
tion of reverter in the event that the company ceases to use or retain the land . 
for the purposes for which it ig granted, and earries with it the incidents and | 
remedies usually attending the fee. New Mexico v. United States. die ust Co.,. 
--472.U. §. 171, 188; Northern Pacific Ry. v. Townsend, 190 U. S. “967, 271: 
United States v. Michigan, 190 U. S. 379, 398; West. Un. Tel. Co. v. Pennsyl- 
vania R. R., 195 U. S. 540, 570. The judgment under review does not in words 
go characterize the plaintiff’s right nor was it essential that it should do so. 
It describes the right in the exact terms of the Right-of-Way Act and evidently 


uses those terms with the same meaning they have in the act. So interpreting | 


the judgment, as plainly must be done, we think it accords to the ema all 
‘to which it is entitled under the act. a 


). 


. 7 ss DECISIONS RELATING TO THE PUBLIC LANDS: |: 


A Homestead: sueee ‘In. conflict with the railroad ihe of. ae : 
under the act. of March 3, 1875, was involved in Barlow~v. N orthern 


Pacific Ry. Co.. (240 U. S., 484).. The court there treats the prior a a 
_ rights of the railroad company as being “ paramount” and concludes ~~ -_ 
that the homestead patent under the ae as. found was nsabioct to Eo ae 


the right of way. 


In ‘view of the. forego us aan of aig ae extublished and. iene a 
Ss continued practice of the land department: with respect to the issu- Page 
"ance of patents for lands crossed by prior rights of way, it is directed -. | 


that the fee patent to be issued to-W. S. Burch includes and describe 


the legal subdivisions covered’ by the Indian allotment inclusive of 
the right of way. areas and further that usual clause indicating that 


the conveyance is subject. to oie two approved ments of way men- | 
‘toned be inserted. | | 





| SAMUEL D. ‘BLOCK. 


| ; ‘Decided September 19, 1916. 


DESERT Tae E;rey—W ater SuppLy—Dxcipuous adores. 
Where land is adapted solely to.. the, production of deciduous fruits, stich 
_. fruits may be considered “ “ordinary. agricultural crops ” within the mean- 

ing of the desert land law; and a showing by, a desert land entrylman: that. . 
he has an adequate water supply to successfully irrigate and cultivate ‘his 
land for the production of deciduous prlts,. is sufficient to ineet the re- 
. quirements of the law. : . 


-VocELsane, First Assistant Suerte a ee Sy ae 
Samuel D. Block has. appealed from the decision . of ‘the ‘Gom- 

missioner of the General Land Office of April 12, 1916, in the above- 

entitled case, rejecting the final proof submitted ‘April o1, 1915, in 


- support ‘of his desert-land ony 018167, made, March 20, 1913, for 


the E. 4 NW. 4 and E. § SW. d, Sec. 28, T. 5 N., R.3 W., SB. M., | 
Loss Angeles, California. 


_ It appears that Adelaide S. Kibbey roads aseidand ey 02950 ne 
for the ‘W. 4 of said section, containing 320 acres, but on submittiug . 
final proof it was discovered from her own statements that she had 
~ made. .a former entry and was: therefore not qualified to make entry oe 
- for the full acreage, reducing her entry to'160 acres. The part that 
she relinquished is the same land that. Samuel D. Block made desert- 7 


land entry of,:as.aboye*noted. 
- Block was’ ‘required, to finery a ose as to the ve fides of ; 


the transaction between him and Kibbey, wherein it is alleged thathe - —- 
had paid to Kibbey $2,000 for the use of a well located on Kibbey’ ge! 
~Jand, which had been already patented to her.’ This well was located 

on the SW. 4 SW. 4 of said section 28, and is 363 feet deep, b has 1o- ae 
Le 48187°—vor 45—16—31 oe | 
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inch casing, equipped with a Layne and Bower centzifugil pump, : 


having a maximum capacity of 450 gallons ‘per minute, and a Bb , Fa 


horsepower Western gas engine. 


Block was also advised that he night relinquish the HK. ¢ NW. 4 7 - 


 of-said section 28, ‘whereupon patent would be issued for the E.‘4 


Z SW. 4 of said sertion 28, if the ied in regard to the transfer 7 
of the water supply is sitictatiory. | 
Block was further advised that if he was unable to procure an ad | 
ditional water supply arid does not desire to relinquish all. of his | 
entry except the E. 4 SW. 4, Sec. 28, he may, if qualified, apply © 
- for rélief under the last two. "paragraphs of section 5 of the. act of | 


. - March 4,1915- (38 Stat., 1161). He was further advised that if, in : 
_ his opinion, his alleged water supply is sufficient for the irrigation 
_ of more than 80 acres planted to ordinary agricultural crops, he may 


file an ‘affirmative showing, in duplicate, refuting the. conclusions 
~ reached by the Commissioner, and apply for a hearing, at which all . 
the matters with reference to the water supply may be inquired into. . 
It is contended that nites has pect ‘done Block by the action of 
the Commissioner... ” 
With the soos is filed a sworn aaiaat = Block, to the effect . 
that on the 10th day of April, 1915, he entered into an agreement. 


_ with Adelaide S. Kibbey, by which he bought from her a three- fifths 


interest in the well and pumping plant located on the W. 4 SW. 4, 
‘Sec. 28; that while the agreement mentioned $10 as the considera- 
tion, as is usually customary in’ California, the true consideration 
was $2,000; that on the 10th day of April, 1915, he made and de- 
livered to, Miss Kibbey his check for said $2, 000 (a copy of this 
_ -check is ‘presented in: his: affidavit) ; that the check was indorsed by 
Miss Kibbey and on the 17th day of April, 1915, was paid to her . 
_ by the bank; that he purchased sald interest for a cash considera-~ 
tion and there was no.agreement of any kind that he should at-any . 
time retransfer to Miss Kibbey, or to any other person, the whole 
/ or any part of his interest in the well and pumping plant so con-. 


veyed to him by. the agreement; that the interest. mentioned in the. ~- 


‘agreement as. passing to him was conveyed to him: ‘free from any 

conditions or reversions of any kind; and that he now has the full, — 

free, and unlimited title to such caters: and 1s. absolute » owner — 
thereof in fee, free and released of and from any and all claims, 


7 ~ight, title, and interest of Miss Kibbey or any other person. 


...Miss Kibbey made an affidayit to substantially the same gfett, 
& wherein she stated that Mr. Block, the entryman, had given her a — 


~~ check. for $2,000 for the well, pump, etc.; that she presented the — | 


a -eheck tothe bank and taoeieed the money for it. It appears that. 


ig Es the: well and right-of way from the well to Block’s land . was con- c~ - 


| ’ | ee in a deed which was duly recorded. 
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| | With, fies appeal i is‘a ey inde by Roy fon Meade, ee cae : : 
) examiner of the General Land Office, wherein: he stated that he made 


an investigation of the entry on November 8, 1915, for the purpose. - 
of determining -the sufficiency of the water supply and whether. or 


—* not the. required area had been reclaimed. The agent stated that : 
the land in question is situated in what is locally known as Apple’ _ 
Valley,. about 8 miles southeast of Victorville; that the elevation is .- 


— appr oximately 2,300 feet. The soil is very indy and crops can not 


- _ be grown without artificial irrigation. The agent states that. the: | 
water for the i ae igation of the land was obtained from a well located | 


on the SW. 4 SW. 4, Sec. 28, and embraced: in the entry of Miss 
 Kibbey; ‘ahat there ie a 10- inch well 865 feet deep, in which the 


‘water: stands at a depth of 150 feet; that the well penetrates ah 
~-underlying water- -bearing gravel cae will yield about 55 miner’s 
-imches of: water ; that the well is equipped . with a 35 horsepower ~ 


_ Western engine and a Layne and Bowler 8-inch deep-well pump;~ 
_ that the. plant has a capacity of 58.miner’s inches; that a ditch leads © 


- - from the well east to the southeast corner of the land embraced in. | 


the entry, thence north along the east line to: the north line; that’. ~ 
- another ditch leads north along-the west line. for a distance of about & 


- one- -half mile; that by. means of these: two: ditches water can be con- : 
_ yeyed over the entire area embraced -in the entry; that the Ww. 


= SE. 4 SW. 4 1 has been. cleared, leveled, and planted to apple =a a . 


that ae bree were about two years eld: when the agent sa a 


| _. the land; and were in a healthy condition. 


The agent further states that there are coral hundred. acres of 


land in that vicinity which have been planted to orchard, while no’ B. 


land has been reclaimed or planted forthe purpose of raising ordi- 


nary crops; that upon investigation in. the locality, the agent was of 


. opinion that where the depth of water is in excess of 100 feet, the — 


7 land will all be. planted to. trees and ‘that no dJand will be: reclaimed - a oe 
- for ‘any other purposes; that it was his. opinion that the duty of — 
_-water should be considered on that basis and not on the. basis that | 


Pao ordinary crops could. be grown, The agent concludes a report as 


2 follows: 


‘In view of the fact that sufficient water has ae obtained for the reclamation : 5 


i of the entire area if the land is planted to fruit trees, substantial ditches con- 


+ structed so that water can be’ conveyed over the entire irrigable area, and one ~ a 
eighth of the land reclaimed, it is recommended that desert-land, entry 018167 
Os be approved for patent, if valid in other respects... 


A statement is filed in the record by F. A. F letchery horticultural #4 


= inspector for the State, wherein he states that— | 


Under the condition you. describe, hay and grain crops are- “hot practicable 


and. could not be successfully and profitably grown ; ... aside from the River 
Mesa this entire ‘section, where cultivation of any kind is ‘practicable, is only 
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a adapted to fruit ress and poultry: raising. “Dectanous fruit trees should be the 


: crop basis at the present time and under existing conditions. — 


Claimant makes affidavit, which is filed in support of ie appeal, —- 
| stating that since making. final proof he has improved the pumping | 


_ plant, and by actual test the pumping plant is capable of producing 


_ and has produced 53.28 miner’s inches of water; that the pump is _ 
_. placed at a depth of 160 feet from the surface, to which water stands | 


ata depth of 130 feet from the surface; that by pumping said well = _ 
_ with the pumping plant he has now, he ag not been able to ascertain — 
any ‘appreciable lowering of the water in the well; that this would _ 
-..» indicate that the water, supply is much greater than the amount — 
_ _.actually pumped with the present pumping plant. He further stated 
-... that at the time he made the entry it was his intention to plant said : 
@ land to deciduous. fruit and. not grain; that he planted 20 acres to © 
_ fruit trees and the same are now growing and in a flourishing condi- 
-_ tion; that the condition of the well is such that the three- fifths inter- - 


est in the water supply owned by him is sufficient to irrigate the 


. entire 160 acres when planted to fruit trees; that the depth of the .-_ 


water being 130 feet makes it impracticable and | unprofitable to 
attempt to grow anything other than fruit on this land. 


Section 4 of the act of March 3, 1891 (26 Stat. , 1095), amending 
- the act of March 3, 1877 (19 Stat., 'ST7); provides that at the time of _ 
filing the delaration required, the party shall also file a map of ~ 


“ said land, which shall exhibit a plan showing the mode of contem- 
plated srrigation, which plan shall be sufficient to thoroughly irri- 
- gate and reclaim said’ land and prepare it to raise ordinary agricul- 
tural crops and shall also show the source of water to be need for 
irrigation. : 


Where it is hewn as in this o case, that. deciduous fruits are the only. 


kind of crop that may be’ produced, cultivation of such trees is suffi- 
cient to meet the requirements of the law, for such -CFOps. may be 


considered as ordinary agricultural crops. -— 


_ From the showing made in this case, the Department 1s ‘of opinion’ — 


o 


; a the claimant has shown that he has expended much more than 7 


the required amount in works of-reclamation. It is clearly shown — - - 


that he paid Miss Kibbey $2, 000 for the three-fifths interest in the ’ 


well, and that he has a right of way from Miss Kibbey, shown by 
eee deed of transfer, duly recorded, to carry this water to the 


: land; that ditches have been dug from the well to the land, and 20 — 


acres thereof have actually been planted to the fruit crop. ‘The De- 


; partment is of opinion that there is sufficient water in the well to — 
thoroughly irrigate the whole tract, 160 acres. He is not required | 
at this time to show cultivation of all of the land, but he has: shown — 


: ‘that: one- eighth of it has been reclaimed in the manner stated. 
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In view of the above considerations, the action appealed. from is = 
a | | , | = 


a INTERNAL. REVENUE. STAMPS ON CERTIFIED COPIES NO 
: LONGER: REQUIRED. a. 


| | CmeuraR, 


_[No. 508. } 


‘Deparrment or THE INTERIOR, 
~  Grngran Lanp Orrice, 
| Washington, D. 0. aaa 22, 1916. 


. Rroisrens AND ‘Recervers, | 7 —s 


| United States Land Offices. or 
"Sirs: The act of October 22, 1914 (38 Stat., 745), as ended on 


December 17, 1915, by Public Resolution No. 2 (89 Stat. 2), was  - 

repealed, eek as ts sections 8 and: 4 thereof, a the act of Septem-— 2" 
ber 8, 1916 (39 Stat., 756). he Bi 
Accordingly, no snternal: -revenue stamps: are fants veqaned on: 


. Certified copies of declarations of intention to become a citizen,, of 


i certificates of naturalization, or of other records. | oA 
- However, all such copies issued by a proper ‘officer Between! ae eo. “a 


4 “dates of December 1, 1914, and September. 8, 1916, inclusive, even . 


though not filed until after the latter date, must have affixed thereto — 
and canceled the ey ne required. by said act On October 


s. _ 92,1014. 


Very respetfully, - aes 
Cuay TaLpman, 


7 Approved: = 
 Auexanpme sd Bs VocELsaNna, 
oe First Assistant Seonetary. 


— 


"cost OF CERTIFIED COPIES OF RECORDS AND PAPERS. 
|  Cicunar. 
EN. 504] 


: . Derakrmenr 0 OF THE Inrenror, ; a 
|  Generan Lanp Orrich, pes 
| Washington, D. 6; ; September 22, 1916. 


ge 3 Commissioner. ne ta 


ie oe =k The act. of October 99, 1914 (38 Stat., 745), having ‘been a3? 
o repealed (except as to secs. 3 and 4 thereof) by ‘the act of September ~ 


~~ 8, 1916 oe, No. ar), the schedule or fees for the Preparniion: ~ a : es 


| same, ae ae 
(e) For certifying a eODy and mixing thereto the seal of the officer certify en 
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and delivery. ‘of certified copies of eas and papers. set: forth in- 
Circular No. (456 (44 L. D. , 530), is amended to soae as follows: 


(a) For written copies, 15 cents: for each 100 wor OS. yous ; 
| (6). For photogr aphic copies, 15 cents for each sheet not exceeding 114 - 15 

. inches; for larger sizes a proportionate cost, not to exceed 40 cents per sheet. ' 
(c) For photolithographic copies of township plats, 25 cents each... 
(@) For tracings. or blue Se a sum ae to the cost of: preparing ane : 


. . Ing,. 25 cents. 
(f) For each certified copy te any. printed order or Di intended. for 


| gratuitous distr ibution, 25 cents. 


~~ a. The. cost of a certified photographie copy. of a patent 1s ordi- : 
 narily 40 cents and of a typewritten copy 85 cents. : | | 
BA separate certificate and seal must be attached to an devuied 
copy of a -patent,.as well as to each. certified copy of a township plat; 
but where there have been two or more surveys of a township and a 
copy of each plat of survey is desired, all of such related plate may 
be certified under one certificate and seal.. — 

4, All fees for certified copies must be paid 4 in ad ante In. any | 
case where the amount remitted is insufficient, the remitter will be: 
promptly advised concerning the: deficiency. | 

5. Remittances may be effected by means of New York exchange, 
— certified check, cashier’s check, or post-office money order, and should 

be made payable to the Commissioner of the General Land Office. 
| Very is mead | : | 

3 Cray. TALLMAN, oe 
Approved: _s. ee ae 
| ALEXANDER T. Voourdawa: | . 
: First Assistant Secretary, | 


‘ENTRIES FOR LAND IN MORE THAN ONE DISTRICT. eae , | 
: -Omecunar. | | 
[No. 505.1 


Deparment OF THE Lyrenror, 
Generar Lanp Onnite: 
| | | Washington, D. Lene 22, 1916, - 
| Recrsrens AND Rr :CEIVERS, , 2 
‘ United States Land Offices. 
Ses: Persons desiring to make and perfect entries of land lying. 
partly within one. land district and partly. within another bce be 
: governed by the fleur rules: : | | 


Seer 
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ss Complete applications cnet be filed in each office, together with: ‘< 
ge “the usual fee and commissions payable for the land: in each lan? 
-- district, besides any. other payment required by. law. Each applica: | 
tion. should’ contain a proper reference to the other application. == 
ce ela submitting proof, the two entries should be treated as one, ie ee 
_ and’ the published notice of intention should describe all the land > 
- and specify in which land district ‘each part of the claim is located. ‘ 
The notice must be posted in‘each office, a copy thereof being: for... Lee 
warded to the other. office by the office issuing the notice. If the 
notice is published and posted. correctly and the proof is satisfactory, a 
~ the register who issued. the notice for publication. ‘will issue final. 
certificate for the portion within his land district on. payment of the - _ 
testimony ‘fees and payment. of the commissions and (if required) i 
the purchase money due for the land in. his district. He will then —~ 
advise the officers of the district wherein the remainder of the claim 


is located, who will, on receipt. of the final commissions and purchase 


_ money Git any ) ee for the part in their district, issue final ake 
_tificate for that portion without further proof. ; 


8. Should a: proof be rejected by. the office fot. Seek the netics 


- of intention is issued, the other. office should be sO: advised,. but the. 


appeal or further showing must be filed in the office which rejected | 
the proof. 


4, When a -desert- rane oe eae iad in more hae one dis- . 


trict, the required annual proofs may be filed in either district, pro- 
vided proper reference is made to the portion of the entry in the 
adjoining district, and the entryman raust notity such officers by 


letter of the date. qe the annual: proof i is filed. 


5. In applying for patent toa mining claim embracing ind ae 


: partly within one land district and partly within another, the pro- 
. ceedings 1 in each office shall be conducted in all respects i 1n. conform- — oS 
_ity.with law. A full set of papers must be filed in each office, except. _ 

- that one abstract. of title and one proof of. patent expenditures: will... =. 

- be sufficient. Notice of application for’ patent should be posted in 

each office and remain posted for the period required by law. How- 

. ever, only. one newspaper publication and one posting on the claim - 

-- will be required, but proof thereof must be filed. in both offices, the 

affidavits as to posting plat and notice on.the claim to be sworn'to 
~< within the respective land districts, as well, also, as all-of the other 

affidavits. required in mineral. et proceedings: except. such dsj. es 

-. under the law, may be sworn to outside of the‘land district wherein 

~ the land applied for is situated. Publication, payment of fees,and 
the purchase. price of the land-and posting in } Olfice will: be further o oe soe 
governed by the provisions of rule-2 hereof. . | af ee 

7 6. Rules:1 and 2 hereof are applicable to. ‘Ginber and stone entries _ 
roa except that « on such entries no commissions are collected. ) 


| Recrsrers AND Recervers, 


—: 
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~ 


4 dolications for public offerings under section, 455, Revised 
"Statutes, can not be considered. unless alt the land lies. In one land. 
district... pe%, rae er ee 


Very respectfully, 
es Crary Tannacan, 


Commissioner. | 
~ Approved: 7 
| Atzexanom Ts Vocusaxe, 
First Assistant Secretary. 


_. MILITARY SERVICES DURING OPERATIONS IN MEXICO, OR 


ALONG THE. BORDER—PUBLIC RESOLUTION No. 32, OF AUGUST ° 
29, 1916... | 7 
BP nas es INo. 506.1 7 oy 
" Daranracayr OF THE Lorrenton, 
-Generat Lanp Orricez, 
eerie D. Oy i aaa a7, 1916. 


United States Land Ofces. 


vides: | 
| That the provisions: of the ace approved June. 16, 1898, chapter 458 (30 Stat., 


478), shall be applicable in all cases of military service rendered in eonnaction 


with. operations in Mexico, or along the borders thereof, or in mobilization 
camps elsewhere, whether such service be in the military or naval organization 
of the United States or. the National Guard of the several States now or 


. hereafter in. the service of. the United States. 


| Said act of a une e 16, 1898, provides: 


‘That in every case in which a settler on the public land of the United. Sidtes oe 
‘under ‘the homestead laws enlists or is actually | engaged in the ‘Army, Navy, 
or Marine Corps of the United States as private soldier, officer, seaman, or 
-Iarine during the existing war. with Spain, or: during any other war in which ~. 
the United. States may be engaged, his services therein shall, in the administra- 
tion of the homestead. laws, be construed, to be equivalent to all.intents and 
-- purposes to residence and cultivation for the same length of time upon the _ 

_. tract entered or settled . upon; and hereafter no contest shall be initiated on the — 
. ground of abandonment, nor allegation of abandonment sustained. against ‘any 

"’ gueh ‘settler, ‘unless it shall be alleged in the preliminary affidavit or affidavits 


of contest, and proved at the hearing in cases hereafter initiated, that the 


- settler’ s alleged. absence from the land was not due to his employment in such . 


service: Provided, That if such settler shall be discharged on account of wounds 


received or disability incurred in the line of duty, then the term of his: enlist- ae 
ment shall be deducted from the required length of residence. without reference 
to the time of actual service: Provided further, That no patent shall issue to ; 
any homestead settler who has not-resided upon, ‘improved, and. cultivated his. 
homestead for a period of at least one year after he. shall ° have commence. " 


. his improvements. 


Sirs: Public Resolution No. 82, apo August 29, , 1916, pro- 


- 


7 we ; ~ gee 
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2, N O application. flereatior filed to contest. a. ‘homestead entry on: gees 


the ground of. abandonment will be allowed by you unless there is 


i - an allegation therein that the entryman’s alleged absence from the — 
_ land was not due to his. employment i in military service rendered in - 
- connection with operations in. Mexico, or along the borders thereof, 


or in mobilization camps elsewhere, in the military or naval organiza- 


>. tion of the United States or the National Guard of any: of the : : . yo ei 
ae several States. -_ 


. No allegation of Snsdouueat will be sustained against. a hoiiie- he 


ee pia settler in connection with a contest initiated after August 29, 
_ 1916, unless it be proved at the hearing, if one be had, that the chtry- i. ee 
man’s alleged absence from the land was not due to his: employment: 


~ in in military service as indicated. 


4. No instructions will be issued at his time on 2 any other provi 7 | 


| sion of the resolution. | 
Very respectfully : 


Approved: 
Bo Ce 4s 
| soa 8 Seoretary. 





| COLVILLE IN DIAN LAN DS—APPLICATIONS, 
Reoutarions. 


Wastaxorox, October %, 1916. 
Recrsrens AND Rucurvers, | 
‘Spokane and. Waterville, Washington. 


“gues: Under the provisions of paragraph 9 of the President's | 
7 proclamation of May 8, 1916, non-mineral, unallotted, and unre- 
served lands within’ the former: Colville Thdisa Reservation, Wash- 
_ Ington, ‘classified as grazing lands or irrigable lands, not entered-by ; 
persons assigned numbers under said proclamation, will, at 9 o’clock - 
~ --a, m. on October 18, 1916, become subject to settlement. and entry «© 
| under the general provisions of the homestead laws and the act of 


_ Congress approved March 22, 1906 (34 Stat., 80). 


Paragraph 10 of the saroclawin tion: authorises the Secretary of oe 
_.. the Interior to make and prescribe such rules. and regulationsasmay = s—t 
be necessary and proper to.carry out the provisions of the proclama-.. 


| tion and. of the said act of Congress. into full force and effect. 


In order that conflicting claims of persons: settling on the lands — 


- Cray Tatuman, Commissioner, 


and those presenting applications at the land office may be adjusted re | 


” fae without confusion it is directed that applications for. the lands may 
be filed at the land office commencing at 9 o’clock a. m. on Octo-- 
oe ae 14, 1916, 5 and: that all such ee peas: on or before ay rea 


~—. 


_& 


400. oe ‘DECISIONS RELATING TO. THE PUBLIC LANDS. [vor. on 


or October 17, 1916, and ‘all applications filed by. persons, present at: 


- _the land office at 9 o’clock a. m. on October 18, 1916, if in proper 


form and accompanied by the required payments, shall be treated as _— 


v * simultaneous and given preference over claims to the lands initiated . 
-. by settlement. The simultaneous applications will. be os of aso 
_ follows: ee 4 


ve Aaa tea which do. tot biopantiet will bs Siege. 7 
2. You will hold a drawing at your respective offices. on Onn 


tes 18th to determine the order in which the. conflicting applications 


-. will be taken up for consideration. The names of the applicants — 


~ - will be written on cards which will be placed in separate envelopes — 


-upon which there are “no distinctive or identifying marks. The 
envelopes will be thoroughly and impartially mixed and then drawn : 


one at a time by some disinterested person. As the envelopes are 


drawn the cards will be removed and numbered, beginning with. 
| number one, and fastened to the proper applications. 7 

"Tait is: found that an application cannot be allowed for any part 
‘of the land applied for it will be rejected. If it may be allowed for _ 
part but not for all the land applied for applicant will be allowed — 
30. days from receipt of notice within which to: advise you whether 
to allow the application as to the land not in conflict or whether to 
reject it as to all the land applied for. 

‘Moneys tendered with the simultaneous applications all be de- 

posited by the receiver as “Trust Funds (unearned moneys).” If 
the applications are allowed in whole or in part the moneys affected 
by the allowance will be deposited to the credit of the Treasurer of 
the United States as “ Sales of Colville Indian Lands—act of March | 


92, 1906. (84 Stat., 80).” - If the. applications are rejected in whole... 


-or in part the moneys affected by the rejection. will be returned to 

the applicants by the official check of the receiver. If an applicant 
does not: secure all the land applied for he may, if possible, amend his 
application to.embrace other lands, and if he does. so the payment | 


- theretofore made will be applied on account of the required payment ~_ 


- under the amended application. ‘If it is not sufficient, the applicant 7 
will be’ required to pay the deficiency ; and if itis more than-the sum 


pe. required, the excess will Be returned to him aby the official cheeks of the oe 


oS receiver. 


; bond ho of, 


Applications not in proper ee or “noe sastorapanibd: ‘ty the | 


-* ee ae payments, presented from October 14 to 1%, inclusive, or | 


_ filed by persons present at the land office at 9 o’clock a. m.on October — 
18, 1916, will be rejected. All applications filed after 9 o clock a.m. - 


on October 18, 1916, will be received and noted as of the hour of : 
their filing. and dispokd of in the order in which they were filed — 


after the simultaneous apy ceaons have. been acted. upon and dis- | 


~ 
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| Notice of. thiess ee ee should be given by. you to the pabhe 
"press as a news item and a 1 Copy sou be pene? in. your office for 
_. public inspection. | 


aoe respectfully; 


Peron October i, 1916: Cau . 2 % oe pes 
7 Bo Sa hee : awit G Po a, a one OO 
| Assistant. Secretary. a ae ee, oar 

- RECLAMATION—PAR. 108 OF GENERAL CIRCULAR AMENDED. 


Crrcunar. 


“DEPARTMENT 0 OF THE TnvTer10R, or, ce 
_ Unrrep States RechaMATION SERVICE, = 
: _ Washington, October Jay 1916. 
The Sucnerany | OF THE inna | | 
SIR: Paragraph 103 of General Rédlawintion cca, curred: 
May 18, 1916 [45 L. D. , 885], prescribes the action to be taken when 
it is found’ that the irrigable area of a tract.of land is greater than 


' that covered by thé water- ight application. The last clause of the 
| form of. contract provided. therein. reads. as. follows: | 


the: first instalment. of the charge for. construction or pallaine ee and 


maintenance shall become due ou the: next: instalment date: ‘after the ‘amend- 


- ment takes place, 


These fnereased areas are generally. small ia ‘ae matter can be 
more satisfactorily and economically handled if each instalment on 


_. the original area and each instalment on the added area, which are _ 

_ payable on the same date, be made at the same rate of percentage. 

‘The total charges against: the original area would automatically be  ~ 
extinguished first. ‘The remaining instalments on the added area - 

- weéuld then continue at the maximum rate until fully paid. se ee a 
i.) It is. therefore recommended that the form of contract provided i in 

7 paragraph 103 of General Reclamation Cireular me amended oy ‘the - 

| addition thereto of the following: , 


Each construction instalment: on. such added area. shall: be at the same rate - 


as the or iginal sonstr uction instalment ‘payable on the same date, until all the: | 
construction charges due or to become due under the original. water-right ap- 


plication have been paid in full, subsequent - construction instalments on the 


ae #8 added area to continue thereafter at the maximum rate until fully paid. 


ux icine f 7 
“Moe Brey, | 


! —  Aeting Director, = Ss . 


Recommendation. et nceea. Octigher 17, 1916: 
| | ALEXANDER T. VoGELsane, 
| First Assistant Seoretary.. 


. Cray Tattman, Commissioner, 


we Recister AND -REcerver, —_ . 


bee 
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"ABANDONED MILITARY RESERVATIONS. IN N EVADA. 
CrrcuLar, 


‘DEPARTMENT OF THE Inrerror, : 
Grenerat LAND OFFICE, — 
a October Th, 1916. 


Carson City and Elko, Nevin 


Sirs: Your attention. is. invited to the ‘provisions of: the act of : 


| | August 21, 1916 (39 Stat., 518), which. reads as follows: | 


Ne 


That all the ag ericultural lands embraced within the military reservations in e 


_ the State of Nevada which have been placed under the control of the. ‘Secretary 
of the Interior for disposition pe disposed of under. the homestead and desert- . 
land laws, and not otherwise: Provided, ‘That this act is intended to make 


| ~ applicable to the desert-land laws only such lands as were included under the 


act of March third, eighteen hutidred and seventy-seven, providing for the dis- 7 


position of public lands under the desert-land laws. _ 


You will observe that the law extends the sispeual of ‘lands in 


abandoned military reservations in the State of Nevada to disposi- ° 


tion under the desert-land laws as well as the. homestead laws as 


heretofore provided under the act of October 1, 1890. (26 Stat:, 561). 
In order to be subject to disposal under the descr land lawae the. 


; ‘lands must be of the character described under the act of March 3, 
1877 (19 Stat., 377). 


voy respectfully, | | - eS, | Ee C. M. Bruce, oie 
| ' Acting Commissioner. 
Approved, October 14, 1916: bs $0, eS, 


Bo SwEENEY, 
\ Aasiatand, Secretary. 


eee 


“INDIAN ALLOTMENTS—EXCHANGE—CEDED LANDS. 
— CrrcunaR, © oe 

[No. 511] - : | = Ee 

| Department OF THE IwTerror, 7 

Generar Lanp Orcs | 

Washington, October 16, 1916. 


SE 


: REcIsTERS AND Recervurs, 
| United States Land Offices. 


a It is provided by the act of March 3, 1909 (08 Stat., si, pi 


a 84), that: 


If any Indian. of a tribe whose surplus lands have been or shall be ered or : 


opened. to disposal has received or shall receive an allotment. embracing lands 


‘unsuitable for allotment. purposes, such allotment may. be canceled and other | 


ee unappropriated, unoccupied, and unreserved land of equal area, within the 
ceded portions of the reservation upon which such Indian belongs, allotted. to 


- him upon the same terms and with the same restrictions as. the original allot- | 
ment, and lands described in any such canceled allotment shall be. disposed of — 
as other ceded lands of such reservation. This provision shall. not Apply. to the . 
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7 lands formerly compr ising ‘Indian Perritory. ‘The: Secretary of Sf es Interior 
is: authorized to prescribe rules and regulations. to carry this law into effect. 


| You. were directed ‘by circular of June 14, 1909 (38 L. D. , 41), to. oe 

| note on your. plats ‘and tract books -notices aE exchange midex said) 
__ aet filed in your office by the officer of the Indian Service, having we 

| ~ charge of the proposed change : oe 


— No general provision for allotting the aictics vight only ‘having 
_ been provided by existing law, ceded lands withdrawn or classified. 


as coal cannot be taken in exchange for tribal allotments, unless such . 
-. allotments were made under a special act, providing for the issuance | i 
of patents with a. reservation. of the coal in the’ land to the eo se ed a 


~~ ment. 


| a change i in such a case, that the proposed exchange is not provided ae 
for by law, and you will not treat the lands proposed to be taken i 


“in exchange as reserved from entry. 


You, will notify any indian agent who may: otter notice 6 ek. - 


On receipt of a proper notice. under this act, you will. make nota- _— 


tion thereof on your plats and tract: books in the regular order of its 


receipt, in relation to other: applications for lands, noting on the - 
same the exact time of such filing and -place the paper on file in — 


3, your office, and thereafter allow no: appropriation of the lands oo 


affected, until advised of the final | disposition of the application for pie G 


a3 change. | 


‘As this notice is Pisnded to serve ‘merely i purpose ofa avant a 


to. prevent subsequent disposal of the lieu. lands, you will give the 


same no serial number, but will report to this office eb, special letter.” ie 


7 the contents of said notice. ae a er 
Z Very meepecttal ys — ge a a 
eae Cray Tartan, Commissioner. 
4 Approved, October 16, 1916: — pet obs | 
* Arexanper T. ee | 
- = - | First Assistant Secretary. 


—— ee 


‘ENLARGED ) HOMESTEAD —IDAHO—ADDITIONAL—ACT SEPTEM- oe 


BER 5, 1916. 
_ | Crconar, 
ee ee ae es 
| ‘DerarrMent OF THE Taatiioe. 


> Generat Lanp. Orricy, ene hoe 


: | | Washington, D. Cn, October 80, 1916. 
A acta AND -Recrivers, | 

United States Land Offices in I Pe | | | | 
Suns: ‘The act. of September 5, 1916 (39 Stat., 724), ated ef-~ 


_ fective, as to Idaho, the.same provisions as-are contained i in the act ae 


5 Be 
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of July 3, 1916 (89 Stat., 344), adding to the aineped horsestend | 
act of June 17,1910 (36 Stat., 531), a seventh section, to permit an - 


additional entry for a tract. ot: contiguous to the one originally en- 
- tered, after submission of proof on the original entry. 


Therefore, the circular of instructions of July 8, 1916 (No. 486), 


issued under the act of July 3, 1916, will be honatiered hereafter as 


_ addressed also. to you, paragraph 8 of said circular being hereby. 7 
revoked. | Fhe Pe 


Very respectfully, sc eA 
Cuay TALLMAN, 
- Commissioner. 
a Gabber 30, 1916: bg oe - 
- Bo Sweeney, | 
Assistant Secretary. 


SAMUEL D, PULFORD ET AL. 


- Decided July 12,1916. 


 -CoatL Lanps—CHaracren OF Lawn. 


The mere fact that lands contain deposits of coal is not Saitcion: to warrant ; 
their disposition under the coal land laws; but to make. them subject to - 


such laws they ‘must contain workable deposits—that is, coal in such 


: quantity and of such quality as would warrant a prudent coal miner or . 


operator in the expenditure and labor incident to the opening and oo 
of a coal mine or mines on a commercial basis, — 


. CLASSIFICATION OF Lanps AS Coan. | 


_ A classification of lands as coal is aun to supervision and review by the . ae 


_ Secretary of the Interior. 


JONES, First Assistant Seoretary ae eee: ee ve 


This case involves applications to‘make coat ent of era trai nts 7" 7 
situated. in T. 32 S., R. 11 W., W. M., » Roseburg, Se land dis- 


_ trict, as follows: — 

8S. D. Pulford, 02232, SW: 4, Sec. 29, 
‘James H. Flanagan, 02238, NE. 4, Bee. 28, 
- Cecil C. Carter, 02234, SW. 4, Sec. 28. 


7 ‘Herbert Lockhart, 02988, N. 4 NE. 4 Sw. a NE. a ad SE. i 
NW. 3, Sec.-32. 0 7° 


Louise C. Lockhart, 02236, SW. a Sec. 90. a | 
Alta E. Carter, 02937, W. Ft NW. # and N. 4 SW. a. Sec, 30. 


These applications were presented in 1907. Previously thereto | 
and by the President’s proclamation of October 6, 1906, the areas 
described were, together with other lands, included 4 in the) Siskiyou. 

en - ational Forest. It. also appears that by: order of J une al, ‘1907, the 


\ x 
\ 
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- enare ate was withdrawn from al entry fon scnttination and , nee = - 
—.- elassification with. respect: to coal values, but was restored to. entry ee 
. . February 12, 1908, | | 7 


May 11, 1908; Hotce of the several pple: were nad a 


a the local Shee, and the applicants were directed’ to cause the same _ = 


to be published and posted in conformity with the requirements of 


the coal land regulations of April 12, 1907. Theréafter, and by . 9 
| - letter of. May 14, 1908, the Commissioner, acting upon the adverse : : 
report. of an official OE the Forestry Service, directed ‘that proceed- 
Ings be instituted against each of the appney none? on the following cae 
' charges: : | : oe -_ 


1. That the coal vein discovered is not. workable and that the land | is not 7 y 
coal land. a mt : 
2. That claimarit did not alas ne npptiention in good faith tor a oa claim, . 
but for speculative purposes to dispose. of the valuable timber thereon. i 
3. That. the land is chiefly valuable for its timber. 


_ The charges having been denied by each of the sinauats hen ings 
were had, at the conclusion of which. it. was stipulated that the ‘six 
cases should be consolidated and treated as one case. Upon consid-. 
eration of the evidence, the local officers, on November 9, 1908, found | 


that the charges of bad faith had not been sustained as. against any 


of the claimants, but that there was not contained within the limits. 
of any of the lating a workable deposit of coal, and: for that reason 


| recommended. that. each of the applications be rejected On appeal, _ 


this action was, by the Commissioner’ s decision of August 2, 1909, 
affirmed, and the applications were, accordingly, held. ioe rejection. | 

“September 11, 1909, the claimants above named filed what was 
denominated a motion: for . reconsideration of the Commissioner’s 


>. decision, and 3 in connection therewith an application for new trinl, 22.2 


“praying (1) that the evidence i in the case of Sterling M. Reeves e¢ al., 


“involving an adjoining area, be considered in this case, and (2). naa | _ a 
the claimants be permitted té introduce additional. evidence reetne. 7 


to Mevelopments after the date of the former hearing. | 


_-w@y decision of August 25, 1910, the Commissioner Sheed to his 7 ; = 
decision of August 2; 1909. He also denied the request. for considera- 
_ tion of the case in thé light of the evidence adduced in the case of 


' Sterling M. Reeves e¢ al., for the reason that by decision of August 


95, 1910; he -had found ‘that: the preponderance of such evidence - a 
ae satabliahed that no workable deposits of coal existed within the limits . es 
~ of any of the tracts involved therein. He further held that the 


allegations contained in the affidavits filed by appellants to. ‘sup-_ 


ee port the application for new trial were insufficient to’ warrant a 


% further hearing, and also that certain of the affidavits. executed by 


| 7 _ persons who had testified at the previous hearing on behalf of claim- 7 : i 
: ani were © less. favorable to the claimants than was their testimony. eo 


ma 
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: aed 


$0. given. “He accordingly denied Me stn for a new ale From - 


_said decisions of August 2, 1909, and August 25, 1910, the. claimants | 


: appeal.» | eb: 
‘With respect to the sedans tdduced at the hearing sieedc had 7 


as to. the coal character of the land in question, it is sufficient to say 
that it clearly supports the concurring findings of the local officers 
and of the Commissioner to the effect that on none of the tracts em- 
braced within the limits of any of the claims was there at any time 
actually disclosed or otherwise shown to exist a deposit of workable — 
- coal, and that such.coal as was found consisted of thin seams. inter- | 
‘stratified with slate, shale and bone, and, consequently, too high in_ 


-. ash to afford a nierchantable product, Indeed the correctness of the - | 
~~ findings of the Commissioner and the local officers in this regard was 


2 practically conceded on behalf of the claimants, their attorney, who = 


_ was.also one of the claimants, declaring, in a brief filed to. support 


- the application for reconsideration of the Commissioner’s first de- 
cision, that “ claimants’ showing of the actual coal character of these <a 
‘ands was. apparently insuflicient—a fact we are loath to admit even — 


yet—but we believe the evidence shows. that the claimants believed — 


they were clearly coal lands.” The Commissioner’s finding as to the 
~ character of the land, in so far as’ such finding is based on the ev1- 
dence already adduced, is accordingly affirmed.” ; 
As to other foatures. of the case, the evidence shows that the area - 


is situated on the northern and eastern slopes of a mountain known 


as Eden Ridge, whose highest: point is about 3,000 feet above sea 
level and from 1,300 to 2,900 above the bed of the south fork. of. 
Couquille River, by which it ison three sides, and in close proximity 
thereto, bounded. At thé time of the hearing it was some 35 miles 


or more from the nearest railroad and inaccessible to travel therefrom ..”” 


__ except by trails that could be utilized only By pedestrians and saddlg’ 
or pack animals. | 7 

‘The evidence on. behalf of the ‘Government is’ to the effect that . 
_ there is on the tract claimed. by Pulford 17,584,400 feet of red. lf, 
99,600 feet of western hemlock, 109 740 feet of Port Orford cedar-’ 


-9 < 


a total of 17,793,740 feet of timber. A witness. who testified on be- 9 
~ half of Pulford estimated the amount of timber on this claim at 
~ fifteen million feet. 


On the tract claimed by Flanagan ae is testified by a-wi ae ae 


i the Government that there is 18,315,200 feet of timber, consisting 


almost wholly of red fir. Flanagan himself testifies that. ‘at the time | 
he made application for the land he estimated that it contained a. 


growth of about fifteen million feet of timber. 


‘On the claim of Cecil C. Carter it is testified on behalf of the Gov- | 
a ernment that there i 1s 8,004 050 feet of red ee 48 000 feet of oe. a 


™ + 
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io a henilode: and. 98, 500 feet. of Port Orford eodae 6 or a ‘total of 8. 080,- aie, 
ee 550 feet, of timber. Carter himself, who has. been. engaged in the 


a S oplication he estimated that the land contained’ iene. million feet 
+". of timber and. that } he sees no reason n to gnestion the ei of that 
ee Be estimate. ie oer eee 
gee ee witness for the Cotmnient testified that. there. is on. 1 the dain oe . a 
wo. OFF Herbert Lockhart, 5,178, 830 feet of timber, all but about 96,000 . 
ae > feet, of which is. red ‘fir: the remainder being western. hemlock and- a 

Port Orford cedar, and that 90% ‘of this timber is merchantable. . 


Lockhart. testified that. he observed ‘before he filed that. the tract 


; ae was heavily timbered. 


It-is testified on behalf of dle: Gor etarient ae on i the: aie ae 


: “Louise. GQ Lockhart there is a growth of 8,249,000 feet of timber, 
- “including: 1,093,000 feet of Port Orford cedar. and 20, 709 feet: of 
a western hemlock; the remainder: being red fir. = 


On the tract claimed by Alta E. Carter it is testified o on. bolted of 
the Government, and not denied, that there is a growth of 8, 943, 660 
feet of merchantable” timber, consisting of. 799,900 feet. of: Port | 
Orford cedar and a 800 feet ere timber hemlock, and the remainder we 


~ ped’fir, ~~ - 


Two beds containing coal are showan to: te nerd within ihe: ie 
its ofthe area in’ question. One i is denominated the Anderson. bed, 


the outcrop whereof. extends. in a. northeasterly-south westerly direc-~ 
tion through the claims of Cecil. C. and Alta E. Carter, Flanagan ~ 
and Pulford, with a dip at, the outerop of from five to fifteen degrees. 


to the west. This. bed. is about: six feet. between. walls and underlies: 


in whole or in part all of the six claims of the group. ‘The other bed,- 9° > 
_ which is denominated the Carter bed, is about twelve feet thick and . 
hes about 400 feet stratigraphically ao the Anderson bed. ‘This ° 
_. bed is shown to outcrop, either actually or theoretically, on the Her- 
~. bert Lockhart, Cecil. C. Carter and. Flanagan claims, and dipping . 
ina westerly direction, underlies approximately one-half of the-said | 
‘Lockhart and Carter. dliins and about 30 acres of. the Flanagan. 
a claim. It is stipulated, however, by the. claimants at. the oe, _ 
that this bed: possesses no value, the coal seams therein being so ‘thin’ 
and so interlaminated with. bone and other TapuTeS as to be non-. | 

- -workable. | . 


To support their motion for a new a fis imianté filed a ne 


, number. of affidavits based upon divers. analyses. and tests of the | 


- - Anderson bed, made after the hearing already had. : These affidavits 


 - are to the. effect that in 1909, extensions were made of certain. surface: of 
_ openings at various points within the areas in question and that. same 
“ples of coal were taken-therefrom and analyzed. ea - ee ea 


In 1911 a number of. supplentental ne were filed, 
| , $8187 °— vor: 45—-16—— 82 = a pee 


: a 4 oF age ara as 
‘ + ae eo aS aed 
a oy. : . ‘ ‘i 
, ren ae ' 
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es, 498 as “DECISIONS RELATING TO. THE PUBLIC. LANDS. are “Con 7 


ePeiding: deen aaten of. ee case ‘by the Deparaient Pee in “ 


aoa 7 “1912 and 1913, the. Director of the United States Geological — 
— pursuant to- departmental instructions,.caused a’ reexamination of — 


the land to be made. The result of such reexamination ‘is pub-- 


23. On the basis of. this reexamination ‘all the land here in question 


; — save that included i in the claim’ of Pulford and a little less: than half -, 


which hes successful washing depends. 


lished j in Geological Survey Bulletin .No. 541-I, commencing at pa ge ue 


ee of that. included in the claim of Flanagan, was, by the Conimis-. | 

- gioner’s letter of May 16, 1914, classified as coal land and appraised: 
_ at the minimum price of $10 per acre. Respecting the ue char-— 
> acter.and quality of the coal it: is, in the bulletin, said: 7 


‘The coal beds’ in. this field contain tnaterial of all ‘prades from. clean bitumi- e 


ae eoal with ash as low as 10 per cent ‘to bone with 60. per. cent © ash and 
> carbonaceous shale. The lenses of coal, bony coal, and bone. are from a fraction — 
“Sof an. inch to several . inches in- thickness and grade into one another. both — 
| vertically and horizontally. | The ‘gradation from coal. through bony coal and — 
~ bone to carbonaceous shale is in most: places almost imperceptible. - Although 
- in the graphic ‘sections parts of a bed as much. as: 3. feet thick are- shown as 
“coal, it should: be understood that. at no place is there sor much as- 1 foot of 


coal. that does. not contain at least a perceptible amount of bone or bony coal. 


= Much of the material. ‘ean not be accurately classified without a determination 
of its ash. content, and the same portion of the bed may. be differently de- 


scribed and classified by different observers. In addition to the’ difficulty of 


| determining in the field what should be. the’ designation of the. ‘different parts 
ofa bed is the difficulty . of showing the condition of the bed graphically. For. 
‘instance; in the -middle. of the section at location 3 is~a layer 1 foot 9 inches’ 


thick which is a. mixture of. carbonaceous shale, bone, and bony coal that can — 


So great is the variability. ‘of the beds that no two ‘sections of a bed. exactly. 


agree. even though : measured in the same opening, and the same section | meas- 


ured. by different observers may be. classified differently. 4 
The analyses illustrate the great variability of. these coals from place to. 


7 place. Sulphur determinations by the Bureau of Mines on 26 samples from all’ 
the beds in the: field show. a minimum of 0.36 percent, a. maximum. of 3.51 — 
per. cent, ‘and an average of. 1.26. per cent. In 25 samples the moisture. in the" 
| air-dried condition. ranged from 2.9 to 7.8 per cent, the average being 4 per” 
_ cent. In. 15 samples of the Anderson bed the ash ranged from 16.3 to 40.2 per 
~* cent, the average being: 81 per cent. In. 9 samples of the Carter. bed the ash - 
reed ‘ranged from. 20.6 to 45.9 per cent, the average being 34.5 per cent. 


The high ash. content in the Anderson and Carter beds, averaging about: 20 


a ee cent, is of coursé a decided detriment, and . if not at. least partly remov- 
able would ‘prohibit: their use for domestic fuel or for making steam. It is: 
doubtful . whether - ‘or not. they. could be profitably utilized. as. mined, even in. 
- the gas producer. . An examination of the Eden Ridge coal beds ‘shows that 
their high ‘ash content is primarily due to. the. presence of bone and bony: coal... 

- ; occurring in layers, ‘between the benches of coal. -This bone contains. 40 to 50 
: ‘per cent of ash, and its removal | would leave a coal material much lower in. 
--ash than the average of the bed.as mined. A common method of separating 
bone. from coal and: thus improving its quality is washing. Bone and impure: 


coal have a higher specific gravity than coal, and it is this physical fact ‘on’ 


.. . > mot be differentiated. | This. has been shown graphically by the armel of bone . 
' ‘. sugerimposed upon that for carbonaceous ‘shale. ~ Se 


é 


‘ 


~ 
ae od 
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Tneluded's in ond feports are 5 tables showing ae ‘results of: Se 


and other tests made of samples of coal taken at various points on thes - ae 

~ Carter and. Anderson beds, but the data contained in said tables. are. 
_ clearly and: sufficiently summarized in the foregoing excerpts from e | 

= the report, and therefore need not be here set out. gene 
- Suffice it to say. that the report shows the coal beds diksiosed mpons 70 < 
a. the claims i in question to be so variable, the seams of coal therein to. 78. 
- bes so thin, and the better portions of the beds to carry such a high) 
percentage | of ash- -producing impurities, as to support: the opinion — 


that: the deposits ean not be successfully mined and. placed upon 
_ the market in competition. with the other coals of the Coos Bay 


"region, wherein the claims are situated. This, in the. opinion of the 


- Department, is not overcome by. the showing now made’ on behalf 

-of the claimants as. basis for a new trial. - oe 
The coal-land laws, contained in sactions 2347-2352, cnc ve. 

_ Revised Statutes, authorize, the disposition of vacant coal lands of 

‘the United States not. otherwise appropriated. or reserved and grant 

a preference right of entry to persons or associations who may have 

- opened and improved “any coal mine or mines upon the public 

lands.” They also authorize the Commissioner of the General Land .- 

Office to issue all needful rules and regulations for carrying the: pro- 


visions of the. law into effect: In the regulations approved April 12, - 


_ 1907, prior to the. applications. at bar, it was provided that. lass 
"Sought under the coal- land laws § “naust: contain. workable cposits of _ 
Referring. to the salt land. laws and the regulations: hereunder 
-approved by the Department July 31, 1882: (1'L. D.,:687) the United 
States Circuit Court of Appeals, 8th cireuit: ‘speaking through Judge 
~ (now Mr. J ustice) Van. eee in the case or. Ghost vw ee 3 


‘States (168 Fed., 841, 845), said: 


. And not only did the regulations then in ‘force require an Paeeeane | to make a - 


. broot. at the time of actual purchase that the land was “ chiefly ; _valuable for. - ee 
-eoal,” but. the. regulations since adopted call for proof that the lands. eontain — “fae i 
“workable deposits of coal.” “Regulations 1907, pars. 2, 10, 14, in 35 Land Dew. 

- Dep. Int.. 667.. Besides, the uniform interpretation of the ‘statute has. pen 
that it does not admit of the purchase of public lands as “coal lands” ” unless. ee 

~ they contain. coal of such quality and in such quantity as. reasonably to warrant 
. the conclusion that it is capable of. being pr ofitably mined or wor ked. Savage Ve. : 


Boynton, 12 Land Dec. Dept; Int., 612; Rucker v. Knisley, 14 Id. 118; Seott v. 
‘Sheldon, 15 Id, “861 ; Hamilton v, Anderson, 19 Id., 168; ‘Davis v. Tanner, 20 Id., 


900: McKibben v. Gable, 34 Id., 178, 182: Letter of: Instructions, 34° Td, 194, ? - 
~ 203; Colorado Coal & Iron Co. v. United States, 128 ULS., on 825, 828, 8 Sup. Ct., 7 
: 181, 31 L. Ea. 182. : 


— Itis clear, therefore, that the mere tack that lands contin in deposits | may 
of coal is not sufficient to warrant their disposition under the coal-* 


“ a land laws. ney, must contain “ workable ? deposits; that 3 is, coal of ee 


+ 
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wee “such quantity. aiid quality as would i a ‘prudent seal miner” en 


.- ° .or Operator in’ the expenditure and labor incident to the opening = a oo 

ee operation of a coal mime or. mines on a commercial basis. fy ia 

ee - Upon careful consideration of the case, .the Department is of ~ <5 

i opinion that the lands in question do not contain coal of such quality - a. 
and in such quantity. as reasonably” to warrant the. conclusion that 


- = they are capable of being profitably mined or worked, and hence, _ - 7 
ae following the principle above announced, that ney. are not subject - s 


re ‘to disposition under the, coal-land laws. _ er 
- The classification of lands by the Director of the Geologion Survey 4 ee 
' is conducted for the advice and assistance of the Department ‘in its,- . 


- oe care and disposition of the ‘public: lands and is not final or conclu. ae 


a. sive, being subject to the supervision and review of the Secretary. of 
the. Interior. ‘While in this particular case the matters reported in ~ oe 
‘Bulletin 541. were deemed by the Director sufficient to warrant classi- 5 


fication as coal lands of the minimum value, the areas included i in the | 


. +. claims of Cecil ‘C..and Alta E. Carter, Flerbert and, Louise ©. Lock-. a 
~~ hart, anda portion of that included. in the claim’ of Flanagan, the 
| Department; upon an extended review of all the evidence adduced i ioe 


this case and of the facts upon which said classification was based, is 
__” not willing to concur therein, but believes that under the facts and his. | 
_» law the lands should be. classified as noncoal in character.. The said 
- classification of the lands as coal is accordingly reversed, and the 


land will be noted upon the records of the rene al Land Office ‘and oe 


the local land office as noncoal land. 7 
Because of the classification as eoallnd of. ee area Pancided a 


‘the claim of Alta: EK. Carter, the Department, by decision of. J anuary a oe: 


20, 1914, reversed the: Commissioner’s decision here appealed from, 


in so far. as it involved that land, and remanded the record relating to 


her claim to the Commissioner for appropriate. action. In view, how- 


“ever, of the revocation herein made of such former classification, the . - 
. 2. gaid “decision of the Department i in the case of Alta E. Carter is. re- Sie 
called and: vacated. gt Sd ‘ 


ie The action of the Ccmmisioneea as to all the Ciainis fered in auton aac 


aan 18, accordingly, affirmed, and the applications will ian rejected. 


— oe : : 45 L. D., 494, denied-by el Assistant paren Vogelsang No- 
oy ose) vember oT, 1916. : 


ad 





| SAMUEL dD. PULFORD. ET AL. 


“‘Aiotioa for Sie cing of dévavteasntll soaker of a ae 12, 1916, ; 


eos ae DECISIONS. ‘RELATING TO” THE PUBLIC. LANDS. ae - aa aoe 


BUNKER HILL ‘MINING AND CONCENTRATING co, 


" Decided August 28, 1916. 


Manne ( Ge Pines PRocEEDINes—NowGonmtaviry—Nosren. | : 
- Where entry has been. made fora group of mining claims, patent can not issue 


thereon for individual claims noncontiguous to each other, where there has” : a oe 
oo been no discovery’ upon: the intervening claims upon which. they depend for’. aaa 
. their contiguity ; but the. entry may be ‘permitted. to stand and patent issued ~ ce 


+ forthe particular claim upon which the notice and plat. were actually” 


ae posted, atone a. valid discovery: and suflicient Ra were made a ae 


thereon. 


| - Se Assistant ‘Secrétary: - =e e aa 
.. This is an. appeal by the Bunker Hill Mining and Conoantweting.” a 


*~ Company: from decision of the. Commissioner of the General Land ~~ ae 


Office dated February 8, 1916, denying its request that: a patent be = = 
issued for the Yreka No. 12, Yreka No. 14, Drew and B.lode claims. 
.. «These claims, with 33 other lode. mining claims, are embraced | Me 

-- mineral entry 07922, made’ by this pet. Hobsupey: 6, 1918, ate, os 


= Coeur d’Alene, Idaho. 


- Proceedings were instituted. ce this entiy upon the loa of. ~ 


| me a field officer, except: as to. the Yreka No. 12, Yreka No. 14, Drew . a: : 


-. ‘and B. lode claims, October 7, 1915, upon the charge. that there had - 


a been. no valid discovery of aaiieeal in rock in place and that the— . 


= statutory amount had not been. expended for their benefit. The : ee. - 
~. record discloses that. the notice of the application for patent and. the’ 
plat were posted upon. the Drew claim.. The. Drew and By ‘Yreka ee 


- - No. 12. and Yreka No. 14 are not. contiguous to each other. The : — cole 
2 Commissioner states. that upon each of these four claims a valid: 


discovery has: been made. and -the statutory amount has been. e@x- ae 


.. pended. The company. requested that patent be issued upon these 


Se four claims: without awaiting the result: 0: of the. adverse pee a 


Le : . as to the remaining thirty-three. 


In the case of William. Dawson: m:(40.T D. 1D, it was hel d 1 (secon ace 
. ‘Paragraph. of the syllabus) : | | 


: Where a number of valid lode locations, forming upon the ground a one i 
ous group, are embraced in.a- “single application for patent, “pon which due © 
_/.. publication and posting of notice has been had, and the application is rejected’ 


- as to one of the ‘claims because of insufficient patent improvements,: there. ~ > 


- mainder of the claims; although not in themselves. contiguous, may be retained eels 


= | and embraced in a single entry: and patent. 


‘The Department there said at page A 


In the. present case the locations. upon. ‘the ground form « one 2 contiguous: group, | 
each of which from the record appears to be bona fide and valid as a location, _ 
- and all the provisions of. section 2325, Revised Statutes, for one survey and one. _ 
; mee for posting one notice o on the land embraced in the plat, for the publication aero 


i = 


ss ; ce 2s : | Net Ps a j ; ety. © pe ag on 


: iear 
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a of one notice - ina newspaper qeaket to the claim, for the. posting’ together ot 


the» notice of application for patent and the plat ‘of Survey, in a. conspicuous ~ 0 ae 


i ca place on the land embraced in the plat, have been met. 


-_ In the Dawson case a group of five contiguous Blais ‘upon: which | re 
i. .vollid. discovery had been made was rendered non-contiguous because - a 


ao Sa the statutory amount had not been expended upon one of the group. 
The Department, however, permitted the entry to stand, and Balen 


~ issued, although the entry: had been. rendered non- n-contiguous,, modi-» yO 


7 y 7 fying the previous practice. | 


In the present case, one of the charges made is a there nas been. 
- no discovery of miner al upon the remaining claims upon which the nee 
. four herein involved. depend for their contiguity. Should such a. 


. ~~ charge be sustained, said claims will be non- contiguous upon the 
— ground and could not be included ina single survey and’entry. The - 


~  Voeursane; First Assistant Sa yt 


statutory requirement for one survey and one plat, for posting one, . 
notice on the land embraced in the plat, and the other requirements, eoae 
as pointed out in the above quotation in the case of William Dawson, - 

-. cotild not be met. The decision of the Commissioner is accordingly 
correct as to the Yreka No. 12, Yreka No. 14 and the B. lode claims. 
= However, the notice and plat were actually posted upon the Drew 
claim, which: the Commissioner reports has a valid discovery. and — 

" sufficient improvements. - Even if the entry’ be cancelled as to all 
the other claims, the company would still be entitled to patent upon 

“the Drew. claim. No’ reason is therefore seen by the Department 
why patent may not now be issued as requested for the Pew claim. 

_ (Kohnyo.and Fortuna Lodes, 28 L. D., 451.) 4 - 

The decision of the Commissioner is. aodieed: as above ate od. 

_ and the matter remanded for issuance of patent pon: ee ‘Drew. claim, 

jin 1 the absence of other objection. : : : 

‘CENTRAL ‘PACIFIC ‘RY. CO. re ne a ye eek 
Decided September Ly 1916. aie. | *, 


or Cann at Pactric (Gnranr Pras. LAKE INDIAN RESERVATION. 


Lands. in the Cyr amid Lake Indian reservation ‘are excepted from the grant SE Se a, 
~~ to the Central Pacific Railway Company 1 made by, the acts. of J uly 1; 1862, 7 es 
and: July’ 25 1864. be, Shas : —_ a ee ba ex. 


- The Central Pacific Railway Company has sid fon hood 
of the Commissioner of the General Land Office ‘of May 19, 1916, _ 
~ holding for cancellation Sei en No. 1,as to. lots 1.and 2 Sec. 13. | aes 


“oT 16 N, R 19 E., SW. 4 NE 4, Sec. 19, T. 19 N., Rs 20 E, N. 4, 
“its See: By- Ss. $, Sec. 9, all of lection 15 and 27, and the E. , See, 33, 
ae gad Q1N., R at E., " and E. 4, Sec. 31, T. 22: me R. 24 B. Carson City, 


—se ‘ - - 
. - 


ey 
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es Nélada, land district: Said lacs are ahi: the primary eee Ce 


ee, ‘the grant made to the ‘company by.’ acts of J uly 1, 1862. (8: Stat. 1489), es 
- . and July 2, 1864 (13 Stat., 356). : oS 

2. Lots 1 and 2 of Sec. 13, T. 16N., R 19 EB. and: SW.: 4 . NE. 1, S66: 19, Cote 

ue 19 N., R. 20 E., were disposed of prior ‘to the Acknite location of . 
the company’ S lie of road, and the correctness ‘of the Commissioner’ Be aie 


a decision with reference thereto is not questioned. The balance of | — oe 


ce the land above. described. is within the boundaries of the Pyramid ee 


& ~ Lake Indian Reservation, and the single question presented-for deter-. aa 
' mination is whether on November: 14, 1867, the date of filing map of © 


| ‘definite location of the company’s. line of. road opposite this. land,: one ; 


: =: | _ the same was reserved for the Indians, or whether their occupancy eae a 
_ thereof was of the character which, by the second section of the act‘ 


of July 1, 1862, supra, the United States was required to extinguish . 


as oly as.may be. If the former, the grant to the company did. 
not attach, and if the latter, the s same did attach, ‘The Pr esident Pon, 
-March 23, 1874—_ : | | eae 


: ordered that the. tract of ‘country known and éecupied as the , Byramia. Lake a 
Indian Reservation in ‘Nevada; as surveyed by. Hugene Monroe in J anuary, 1865, 


and indicated’ by. red. jines according to. the courses: and distances, given in tabu- is 
2. dar form on. the accompanying diagr ant, be. withdrawn. from sale or other. dis- 


position and: set apart for the use of Pah-Ute and other Indians residing ther eon, — | 


The facts “with: reference to the establishment of. this resérvation-~ | 


are. fully set forth in the Commissioner’ Ss. decision, from. which it 


appears that on November 29, 1859, the Commissioner. of Indian Af... 


| - fairs advised the Secretary of the Talesor that certain lands. on the ; : 
. Truckee River, including’ ‘Pyramid Lake and the lands in question 
| ~ herein, had beat selected as an Indian. reservation. and recommended _ . 


that the President be requested. to issue an Executive order to cover |: = 


game. The Commissioner of the General Land Office, by letter of 9 ~~ 
22% “December 8. 1859, directed-the Surveyor- General at Salt Lake City, tee eae 
ee Utah, to reserve said Jands for Indian purposes: in accordance’ with 5 me 
“ the-request. of the Commissioner of Indian ‘A ffaiss, and further di- Fu. 
~ ‘rected that, appropriate notations be made. upon the map of. the Utah. es Bo 
eure surveying district showing the reservation, so that the same would be ae | 
“respected when surveying : lines reached that locality.: “The Indians. “- — 


, were then in the. actual occupancy of the lands, and the reservation - eee 


a _ thus’ created’ excepted the: ‘same » from the operation: of the ae ant’ to . 


= . ‘the railway company, a 
- It is well settled ‘that the: oe Sof ihe Heda: of Depiateentic must Mig) Shea 


et - be. held to be the-acts of the. President. ‘See Wilcox: wv. Jackson. (13° = 
Ea ots Peters, 498, 518); Wolsey v. Chapman (101 U. 8; 155, 169). These" 
“<. subsequent order: of the President therefore was unnecessary forthe ~~ 


a ~ “purpose. of establishing the reservation, and. mete y pene 3s and: i = e 
i dead what “had. iaeeay been done. ? 7 a ee oe 


ek 
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In the case of. Minnesota % Hlitcheock (185 U. Sy 378, 190), the a = 


_s * bhi said: 


In order to rents a “reservation. it is ‘not necessary that there should ie a. ; - | 
7 “a formal cession or a formal ‘act setting apart a particular tract. “It is enough | ° ie, 
thes that. from. what. has: peen ‘done. cra Ses a. certain definite tract epprepriated 


“to certain purposes. = | : ~ 
This matter was ee the ‘Department 4 in 1991, and Assistant: , 


— Attorney: General Shields rendered an opinion Hiecon July 7th of - | 


-. ‘that year to the effect that the lands included in the Pyramid Lake 
- Indian Reservation were. excepted from the grant to the Central 
-~ ” Pacific Railway’ Company. This opinion was’ forwarded by the 
~~ Secretary of the Interior to the. Indian Office with directions that it” 


. be guided thereby i in its actions in connection with the reservation. 


certain tracts of land in the reservation under the public land laws 


Tt is urged in support of the appeal that the Department patented —_ ; 


and issued patents to the Central Pacific Railway Company. for cer- | 
tain tracts included therein subsequent to the establishment of said 
reservation in 1859. It will-be observed, however, that with one 
| exception, all the patents to which attention is,caHed were issued 
prior to the opinion of the Assistant Attorney General above referred » 
- to, and the inclusion of lands within the reservation in the patent 
“issued subsequent to that opinion was evidently an see 
‘The decision on the Commissioner i is affirmed. : : 


cs 


FRED ANDERSON. 
: | Decided September al, 1916." 


RECLAMATION Ewrey—Szorion 5. Act oF Iu UNE 25, 1910. # 
"The proviso to section 5 of the act of June. 25, 1910, as “nended: by. the 
= act of February 18, 1911, and section. 10-of the act of August. 18,1914, that >| 
| “where entries. made ‘prior to. June 25, 1910, have been’ or may ‘be relin-. 
quished, in whole er in part, the lands so relinquished shall be. subject © 
“to séttlement ‘and entry under the reclamation law,” applies only to, entries. ~ 
.. (of: record. next previous. to the passage of the act, and can not be. invoked _ as 
upon the basis of a relinquished entry Preceding the entry of record at. the _ 
_ . date of the passage of the act. oT wie hai | 
_ Vocsrsane, First Assistant Secretary: 3 ieee os | 
. This is an appeal. by. Fred Anderson’ font the aoecion of the. 
Commissioner of the General Land Office, dated May 27, 1916, hold: — 
ing for - rejection his homestead application 017486, filed | March ig? 


or ad 1916, at Alliance, Nebraska, for the E. 4 NW. 4, See. 3, T. 22 N,, ‘R : 
is 52 W.., ¢6th.P. M. within the North: Platte irrigation project. 


“The above land was withdrawn under the second form of. the: . 


- 7 Reclamation Act on May 3, 1904. October 8, 1904, Hoary A. ens! a : 


a = * d a . 2 : 
; : a A = oe 


— 


oe ae homestead entry: 8697 for the NW. 4 of said section 3. Kistler 
pe relinquished December 11,1905, and upon the same day, Oscar H. 
7 -. Anderson: made. homestead: ctitrry 05821 for said, northwest quarter. Pacey 
2. May 24, 1910, a farm unit plat was approved. -which divided the. ‘ 
“Anderson: entry into two farm units,- the W. 4 NW. 4, or farm unit — 
-. # HY and the E. 4 NW. 4, or farm unit “J. ” April 26,1911; the . 
re ae entry made by Oscar H. Anderson ‘was conformed to farm, unit. oH ee 
“or the W. 4 NW. 4, which resulted. in the cancellation of his entry eet es 
. as to the E. + NW. 4, or farm unit “* J. a ae | . ee 
a “November 23, 1915, a farm unit. plat of the above wownship’ was ae 
-. ~ approved, - ‘The public notice of J: anuary 13, 1916, included: the tract’ See 
in controversy. This public notice recited that it applied. only to ee 
-.unentered lands and lands theretofore entered. but relinquished or ~ - i: 
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abandoned as shown on the farm unit plats, and. provided that-appli- — 


-eations could. be filed with the Tegister. and receiver on ‘and: after _ : 


March 195: -1916,. and that: homestead entries of the. farm. units could a 


be made on mode after. March 24, 1916, if found regular and accom- = 


panied by the certificate. of the project manager showing. that. the _ 


water-right. application had been. filed ove the prone water-right we a 


; charges deposited. . 


As above stated, Anceson filed his Giplion March. ve 1916, or a 


ae prior to the date oie the lands urider the public notice’ of J aniary oa 
-13,.1916, were to become. subject to entry. | He. contended that the — 


Oe landé were subject to entry. under the provisions of section 5. of the 

- act of June 25, 1910 (36 Stat., 835), as amended by the ‘act: of Feb-.. 
% ruary 18, 1911 (86 Stat., 917 \, and section 10 of the act-of August a 
18, 1914 (28 Stat, boiled As. So amended, ‘this section. now prove | 


as: follows:. 


‘That no antry shall ie heréafter’ mide ‘ana no enteral shall pe permitted : 1 
to go upon. lands reserved . for irrigation purposes. until the’ Secretary of the ee 


Interior shallhave-established the unit of acreage per entry, and water is; |” 
are ready. to be delivered for: thé land -in such unit or some part thereof and such «|. 
_ fact-has been announced by the Secretary of the Interior: Provided, That where. = 
-- entries made prior to. ‘June twenty-fifth, ‘nineteen hundred. and ten, have been; ii ees 


’ or may. be relinquished, in whole or in part, the lands so relinquished” shall be : 3 oe 


ea subject to settlement. and entry. under the reclamation law. 


_ Anderson’s contention apparently was that the original A a al 
ae Kistler having been relinquished, the lands. were. subject -to entry 9. 0 = 

: 3 ine under the above- quoted law.-. The register and receiver, ‘However, by ° 
oe decision | of March 16, 1916, held that. the entry of Oscar HL. Anderson: a 
~~ = was canceled as to the E. a NW. i, Sec. 3; by virtue of his conforma-_ eae 
ae tion to farm unit “H,” or tbe W.4 NW. 1 of section’, and not: upon - oe 

~~ relinquishment ; that therefore ‘Anderson’ Ss application did not. come- = 
_.. " within the provisions of the act of February. 18, 1911, supra, as 
ne BE aie by t the act of. eae 18, 1914, and that the application of F Sawer s 


. é . . “ - Py et * art . : an i @ 


oe F red. odesone was een irae since it, was filéd before cis date ce ae 
* in the public notice. March 21; 1916, Fred. Anderson filed notice of .- 
appeal to the General Land. Office. “March 94, 1916, Mary A.Mc- 
bs peencts filed homestead. application 017813. for aS unit “J,” or _ 
the E. 4 NW. 4, See. 8, the ete and 3 receiver ares her entry a. 


March 25, 1916. 


| Upon appeal, the Conmcson in ie decision” of May oT, 1915 a 
held that the tract here in controversy became subject to entry when 
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eliminated from the entry of Oscar H. Anderson, under the provi- eo 


‘sions of section 10 of the act of August 13, 1914, supra, citing the case 


* of ‘Lena Hektner a L. D. Sa The ao then further oe et 


stated: 


nN 


‘However, it is provided by paragr aph 5 of the General Reclamation’ ‘Circular 7 


* that a homestead application must not be received by the register and: receiver 


: , of the local land office unless accompanied by a certificate, from the Project 
~ ‘Manager to the effect that the applicant has filed a water right. application for 


the land applied for. As no water. right. application was filed by the applicant . e. 


in: this ease, your action in: rejecting. the. application was correct and is hereby 
es affirmed subject to the eee zene: to appear ‘within thirty, days. from 


notice: her eof. . 
. \ It also appears that on March 25, 1916, you allowed emneA baud: entry 017813, 
made by Mary A. McDermott for this same land, | As Anderson’s appeal was 


pending at that time, you should have rejected all homestead applications filed ‘ 


oo the land until final disposition of the appeal. ee ow Se G 7 —— 


The ‘appellant contends that the @sraesioner S Mile as to: the: 
. failure of Fred Anderson to file the certificate of the project manager — 
igs incorrect, as it does not cite the entire provisions of paragraph § | 


‘of the General Reclamation Circular as amended to September 6, 
1918. Section ’5 of the Reclamation Circular provides that homestead 
entries of lands platted -to farm units and covered by public notices 


may be allowed by the registers and receivers if found: regular “and 
-accomp anied by certificate of the project manager. showing that water- one 
.. vight. application has been filed and ‘the proper water- right charges i 


“deposited. vi Paragraph. 5 then further ‘provides: 


a No application to make homestead entry of lands within a reclamation. proj fect” 
and. cover ed by public notice: will be. allowed ‘unless’ accompanied by such certifi- 


cate of the project. manager. If no such certificate is filed, the register: and 


| “receiver will. notify the applicant’ that unless such. certificate is - filed within - 


“thirty. days the homestead application will be rejected without further notice ane 


--and. the. case closed. Te such cer tificate be filed pefore rejection the. application se 
_. will be allowed if otherwise regular. ‘Where under the reclamation law lands. 
3 ‘within - the reclamation project are subject to. entry notwithstanding public 


be “notice covering said lands has not yet issued, such certificate of the project | oe 


- manager is not required, and in such cases the application, if ponent bedmie - 


will be received and entry allowed. 


~The appellant: contends that the register and receiver, : ynilee the. - oii 


ie or copay) should have notified him that he would be oe oe 


=p 


of w « ee a ee Bg 


- act as intended by Congress. 


_ “In the case of Fred V. Hook (41 L. D. oT \, the Dasaeencn held: = dee 
that the act of February 18, 1911, had no application: where cancella- 

tion of the entry was the restilt: of a contest and not. of a relinquish-_- a. 

~ ment.. The. Department. quoted the language of the Commissioner » 
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a, ae thirty é days within which to antan thie proper. eertificate ree the Ce a: 
. s . project-manager. _ In the view of the Department, as: hereafter stated, ee ae 
_ -. this contention need not at this time be cen nor the commen ee 
a “OF the Commissioner’s ruling 1 m that. respect. sige nate 
Under the appellant’s main contention as aia before he register - oS 
_ “and receiver, it would follow that the act of February 18, 1911,as > 
bat amended by section 10 of the act of August. 18, 1914, would be appli- ae 
a cable to any tract: covered by an entry made prior ‘to June 25,1910, 0 
. , and relinquished, although such relinquishment may have antedated ee! 
. ~ the original act of June 25, 1910, by. any number, of years. Such a _ aes 
; construction the. Department believes i 1s. far beyond the’ scope of the- rk ; ; 


é 


that it was the purpose of that act to allow homestead entrymen who . : 


(heir improvements to prospective entrymen, but no provision was 


made for the allowance of. entries upon such. lands uncover Fed 1 10: any 3 


other manner than. through relinquishment.” 


‘The case of Lena Hektner, cited by. the. Goainiaaoner: involved: 
a tract, ° which was. covered by a homestead. entry prier to June 25,... 


1910. This entry was. relinquished Septemiber 20,1911, and a soon 


- ‘made entry prior to June 25, 1910, “to relinquish. their entries and sell. 


entry was made therefor September 21, 1911, by another party. The" ° 
7 relinquishment. of the second entry ‘was filed April 23, 1912, upon 


. which day Hektner. was allowed by the register and receiver te make 
-- homestead entry. No farm unit plat. had been approved and no public [fee 
notice issued. fixing the. amount of water- right charges ‘and the date: - 
‘when water could be applied. Hektner had gone into possession of |. 
“the land, made compliance with the requirements of the homestead. ‘— 
Jaw, and had-made valuable improvements at_ considerable’ expense.’ 
= The Department. there held that the tract. having been coveréd by: an. ee 
. ~ entry made prior to J une Ob, 1910,. and relinquished, the fact that an oe ens 
intervening entry was also mada. and likewise. relinquished did not. ..", 
prevent the operation of, the .act of February 18, 1911... This case, 
however, is not authority for the proposition oo. which it ig-apy fe: 
oe “parently cited by the Commissioner, since in the present matter the- ee 
- entry of Oscar H.; Anderson was. not. canceled upon relinquishment. be Se 
. The previous entry of Kistler had been’ canveled upon relinquish: «~~ 
“ mentand Kistler did not belong to that. class of entrymen for whose | . — a 
<_< protection the act of February 18, 1911, was passed. His. relinquish- Be oe 
io _ Inent* was filed prior to the passage of: the act of June 25,1910, which © ~~ 
“sin section 5 prohibited the allowance of entries upon lands withdrawn 7 
ae for irrigation PuEpos and- the land: had been reentered. 4 


m PSS “ x 


wd 
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“ 


oo ‘The purpose of the ‘act ar Februaiy 18, 1914, was Ae Hawa By the j £4 Hes 
; Department. in the case of -Fredrek Steebner (48 L.D. 263), which ~_ : 
pointed out that the act was passed for the relief of such entrymen © ~ 


~ a who had been or would be by reason of the provisions of the act of - 


June 25, 1910, prevented from realizing the value of the improve- -— 


Ce ments placed by them on their entries by sale of such improvements. af ; 
-. . to.others desiring to make entry for the lands upon relinquishment ‘— 


of their. vendors’ entry therefor, as might have been done prior to ae 


> : . June 95, 1910. In, the ‘Steebner’ case, the previous homestead entry, | 
~~» which had. not been made under the provisions of the reclamation  - 


act, had been canceled by the Commissioner for failure. to make final 


| oe saror The register and. receiver, however, the previous entrymen, 
. vand Steebner, were all i in ignorance of that fact. Steebner purchased ~ oe 


~ the previous entryman’s relinquishment in good faith, filed it in the 


> ~- Jocal land office, and was allowed to make entry: for the Jand. The 
_-. Department held that his case fell within the provisions of the act 
i, of February 18, 1911, and allowed his entry. to remain intact. . 


Taking into consideration the class of persons for whose relief the : 


act of F ebruary. 18, 1911, was passed, the Department. is of the. 9: 


_ opinion that it is self-evident. that. Congress had in mind the entry _ 7 
- ‘of record next previous to the passage of the act. If such entry were . tak 
‘canceled upon relinquishment, at provided that the tract covered 


thereby should be open to entry notwithstanding the: peneral’ pro-. 


-.. visions prohibiting such entry. In the present case, the entry of as 
= Oscar H..Anderson was‘not canceled upon. relinquishment and there- oe : 
fore there is no: room for the operation of the act of February 18,. - 


1911... Further, the land was vacant and. unappropriated at the Ging | 


- the public notice of J anuary 13, 1916, was issued, and the present ieee 


: _ 7 appellant: ‘shows no equities in hin which would. warrant the Depart- ~ ' | 
'. ment in.allowing him to practically secure a preference right toenter © 


2 the traet under an application filed before the date the lands became 


subj ect to application or entry under the public notice. The Depart- 


ee ment is accordingly of the opinion that the Commissioner has arrived 


7 cat a correct conclusion in the matter, although, perhaps, by. an-er- = _ 


 roneous course of reasoning. 


‘The decision of the Commissioner is. afirmed, and the > entry of | ; 
; McDermott will be held. ‘Intact. x | “ 


“FRED ANDERSON. Cen eee 


Motion sens mallcore of depaituiental denon of September 24, oa 


1916, 45 i. D., 504, denied by Assistant eran’ nn, uJ ovember ee 
6, 1916. | 


"aoe 


7 rae ‘reserve €stablished by the joint. resolution of June 19, 1902, .as ~ ae 
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D- B. BOWERS. 
ee Decided. September 80, 1916. 
“Inpran Ariorsent—ExcnaNen—Act OF OcropEr 19, 1888, 


ane: relinquishment. of ‘allotted lands in the: Uintah: and- “White River ‘Ute vas 
~~ Indian | Reservation. and the selection in lieu. thereof of lands within the : 


“modified by the acts of March.3, 1903, and. March 3, 1905, is authorized and 


: governed by the provisions of the act of October 19,. 1888, and not the OX. - F 
change provisions of the act of March 3, 1909, which are oe ae 


es where allotted : lands are exchanged. for ceded lands. 


- SwrEney, Assistant Seore ae 


aa RELINQUISHMENT oF “ALLOTMENT— Drsposat. OF Lanps, 


_ Allotted lands relinquished - cunder the act of October 19, 1888, asa basis: for’ 


~~ gelection of other Indian eas in lieu ae: are ‘Rot subject 1 to disposal Be x 


under the homestead laws. 


- This is an. appeal. by. D.B: Bowers: fron a- deeision of he Coninis : : 


‘sioner of the General Land Office dated May. 8, 1916, rejecting his ee 
homestead application 05705 for the E.4 SE. $ “See: 3; and E. $ NEG eee 


~ See. 10, T. 2 S., R. 1 E. “U S. M., Vera! lend arateice Utah. 


The lands in question were formerly. embraced ‘in ‘the. Uintah and. 


- White River Ute Indian Reservation, arid were covered ‘by Indian ~ 
allotments Nos. 599, 602.and. 608, ‘of Jane Pike, Anna Pike and Min- 


nie Pike, which were canceled and liew selections made sa ae the graz- 


. ing. reserve. 


The Uintah and White River Ute Indians were. "allotted lands ee , 
under the provisions. of the act. of May 27, 1902 (32 Stat., , 263), and 


| patents: for the lands so allotted were Gee under. the provisions of. 


& 744), as modified by the acts of March. 8, 1903: (32. Stat. » 998), and = 
- March 3, 1905 (83° Stat. , 1069), grazing lands for use of ‘the Tnidians.. 7. * 
-—*. in common, . approximating 250,000 BLES were _ reserved bY ane a 
oe Department-under date of July il, 1905. ees ; 3 
--In denying the application the (Goniiiseionar cotta: a a. letter Be Se 
. dated January 16, 1912, by the Commissioner of Indian Affairs to 
- Charles: §S. Davis, supervisor. in charge of the Uintah and Ouray: . . 
eae Agency, which was approved by the Department, regarding changes =. 
in allotments by the Indians of the Uintah and White River tribes,in 
, which it. was held that ample authority. existed under the act of Octo- Ste 
ber 19, 1888 (25 Stat., 611), to permit any members of the Uintah: .- - | 
7 and White River Ute tribes, heretofore allotted lands not valuable for _ ge 
agricultural purposes and which could not be irrigated, to relinquish Se ae 
said. allotments and select in lieu thereof lands. from the grazing — ae eg 


the general allotment act of February 8, 1887 (24 Stat., 388). | 
‘Under the provisions of joint sesolution of June 19, 1902 (39 Stati; ; 


a ; 


= : reserve... . This letter also contained the following paragraph: 


Se It should be. ‘understood, of course, that on ‘the acceptance of any. rélinquist- Ree he * 
cae ments | in accordance © with the foregoing, the cancellation of the Lorem | trust. 2000 | 


; my 
~ 


yo 


patents, and che issuance of new. 7 patents for Ane ica lands ‘wanted, “ine: ‘suds | 
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ue relinquished by the Indians comprised in their former allotments will ‘become.a. ~~ : 


_ - part of the lands heretofore reserved as’ grazing lands for use of the Indians in. i 
~ common, ; 


Under this authority the allotments. covering the ts ie in - 


s question were canceled and the Indians were allowed. to take: lien 7 Loe 


a Jands upon the ‘grazing reserve. 
~ There are two acts‘providing for relinquishments of (adian alae 
5 Neate and the. selection. of other lands in leu thereof. ‘The act of. . 
ee October 19, 1888 (25 Stat. , 611), provides as follows: oo 


- Seerron 2. The Secretary of the Interior is hereby authorized, in. his disere 
-. tion; and whenever for good and sufficient reason he shall consider it to be for’ 
_. the best: interest of the Indians, in-making allotments under the statute afore- _ 

<> gaid,. to. permit any Indian to whom a patent has been. issued for land on the* les 7 
| ‘reservation to which ‘such Indian belongs, . under. treaty or. existing law, to. 

surrender such patent with for mal relinquishment ‘by such Indian to the United. 
States of- all. his or her right, title, and interest.in the land conveyed ‘ther eby, 

_ properly indorsed thereon, and to cancel such surrendered patent : Provided, é 
~. That the Indian SO. surrenderi ing the same shall make a selection, in lieu thereof, 3 

- of other land and receive patent therefor, under the provisions of the act. of 
Denruary eighth, eighteen hundred and eighty-seven. 


The act of March 3; 1909 (85 Stat., 781), provides: 


That if any Indian, or a. tribe whose surphis lands have pee or ‘shall be a 
‘gedéd or opened to. disposal has received or shall receive an ‘allotment embracing 


lands unsuitable: for allotment purposes, “such allotmerit may be eanceled and. - 


other unappropriated, unoccupied, and unreserved land of equal area, within 
the ceded portions of the reservation upon which such Indian belongs, allotted 
to. him upon the same terms and .with the same restrictions as. the original 
allotment, and lands described in any such canceled: allotment shall be disposed - 
of as other ceded lands of such’ reservation. This provision shall not apply to 
the lands formerly comprising Indian Territory. “The Secretary of the Interior - 
= is authorized to prescribe rules and regulations. to carry this law into effect, 


ea ae 
It is‘ urged i in the appeal to the Department that the later of these’ - 
acts, im which it is provided that the lands described i in the canceled: 


allotment shall be disposed of as other ceded lands,. should govern — ca 


allowed. - 
From an examination of the. hs of October 19, 1888, it will ha: | 


- *” observed that the same is a general statute, providing for the relin- 
quishment of allotted lands andthe. selection of other reservation-. 


= : the case here presented, and the homestead application should: be ; # : 7 


lands, whereas the act of March 3, 1909,- SUPA, provides that where ss 


-. selection is made of lands within the eeaed portion vf a reservation : 
in lieu of allotted lands relinquished, the relinquished lands shall — 
~ become subject to disposal as other ceded lands in the reservation. — 
In other words, it is provided that where an Indian relinquishes. 
“allotted lands and takes ceded land in ‘Tieu thereof, such relinquished 
| lands shall, in Compensation, for the lieu lands, be sate of. as. other 


ae ret aot . ‘ 
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ee lindas on the Teer gition. ce ties case: here onder ‘dgeation’ e 
“the liew lands: Selected ‘were not ceded: lands but other Indian lands. 


To a transaction of this kind, therefore, the act: of March 3, 1909, , has: | : 7 ee 
no application, and the. exchange of lands was S- properly made under | : te 


“the act of October 19, 1888. ne 
The unallotted, unreserved lands eth te were @ restored to the Bake ca 


| domain, within: she Uintah. Reservation were. opened to: disposal bye aes 
"proclamation of July 14, 1905 (84 L. D., 1), but the particular area* |. > 


here in question was at’ that time ee by Indian allotments and. 


was wholly unaffected by such. proclamation. The lands were then — Loe 
and are still Indian lands and are: not subject to disposal under the” OF grace 


homestead law. ee 
_ The decision appealed from 1s. acoordingly affirmed. . eo 


— 


res ; 


“FORT ASSINNIBOINE IRRIGATION ‘COMPANY, 


oF : Decided September 5 30, 1916. 


= 


Ce “Fort AgencRod ie gine PEeeeVaron Ace OF Feervary 1, 1915. ete ene 
~ The Inere filing in the office of the county recorder of a notice: of. intention hee pre! 
tte to claim. certain unsurveyed. lands. under. the. desert. land laws. and of an 


s ‘appropriation of water- for the purpose of irri gating the same, does. not. 
constitute the initiation of a right. thereto under the: act of March 28, 1908, 


oe Which. may. be perfected under section oof the act of February 11, 1915,..-. - ee 
_ providing for the opening of lands within the For Assinniboine abandoned eee, * 


military reservation. 


_ Sweeney, ‘Assistant Scoretary :. e P eo oS | a 
The Assinniboine Irrigation een ee pinieial: font ine dees ee 


“sion of the Commissioner of the General Land Office, dated. March 5, =. 


1913, dismissing its protest against the action of the custodian ‘of the ae 
‘Fort ‘Assinniboine abandoned. military reservation, ejecting and re- 


‘straining said company and certain individuals named in the appeal, :. eee : | : 


members of the company, from improving and otherwise attempting — 
to reclaim certain lands within the reservation. claimed by. them. ~ 


under: the desert-land laws. ‘Action on this appeal was ordered. sus- : : es a 
_ pended by, the Department, pending legislation, in its decision Of i eee, 
January 7, 1914. ~The matter has. ‘been oy. argued before the: oS 


Department. - | ’ 
The eceaeretion: was eco over to the Tee: Department by’ ~~ 


‘Executive order of November 20,1911, for disposal under the act of © 
J uly 5, 1884 (23 Stat., 108), or as” might otherwise be provided by - ee 
law. “The act of. ‘April 28, 1896 (29 Stat., 95), provided that lands. | 
which. had -been or. might. thereafter be excluded from the limits Oe Poe. 
| _ the Fort Assinniboine military. reservation should. be open to the ie 
— enon of certain’ laws, pares them the desert-land laws. ~The : 
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| jands within the abandoned ‘militaéy reccivation® were: thane a, 


: = entry and all forms of disposal until March 5, 1913, by order - 
_’ of the Commissioner of the General Land Office, dated February 14,- 


1912, pending legislation. They were agaln | withdrawn by. Execu- | 


tive: order of August 25, 1918, until March 5, 1915, under the provi- 


_: sions of the act. of Jane 25, 1910 (36. Stat., B47 ), ‘unless Congress 


nee should : in the meantime enact legislation with reference thereto. 4, 
_ > The act. of February 11, 1915, (88 Stat., 807), provides for the | 7 
_ survey, classification and opening to entry” of lands within the aban- emer: 


7 doned Fort Assiniboine pany reservation. secon 3. of the hee 


| 7 provides: | a ae eee 


“That any rights which may Hee attached to any of said lands. under any ot ene 


g - the public land laws of the United states prior to the passage of this act may ; 


~ be. ‘perfected. and the lands so affected may’ be patented upon proof of compli- a 
me ance with the laws under which such rights so attached. : pee 


This: provision was added by amendment to S. - 6BB. ich ites ne 
. became the act-of. February 11, 1915, supra. The: particular lands. _ 
claimed by- members of. the Assiniboine: Irrigation, Company lié in. 
- T. 82 N., RB. 15 E., and have been surveyed in the field, the plat. - 
having ben: approved February 24. 1918. ‘This plat, Cero has. . 
| not yet been filed in the-local land office. 2. ie 
The claims here asserted are under the act of March 98, 1908 (35 
| Stat., 52), which gives. to any qualified individual— — 


who has, prior to survey, taicen possession. of a tract: of wiisurveyed. desert land —. 
or and. has reclaimed or has- in good faith. commenced. the work of — 


‘reclaiming the same— nes Q 
a. preference right to make entry of the tract within ninety days after : 
the filing of the approved plat of survey 'in the district land office. 
The regulations approved September 30, 1910 (89 L. D., 253); as. 

to the above One of the act. of Mareh & 28, 1908, said in parar. 
graph. Tt: : | : : 
| A mere: penenncies occupation of the. land, ‘such as ‘staking off. the claizn, or 
posting notices. thereof’ on the land claimed, would ‘not. secure the. preference. 


_ right.-as against: an adverse claimant, but occupation -in ‘entire good faith, i 
-accompanied by acts and works ooking to’ the ultimate reclamation. of the 


got 


a ae ‘land, are necessary and required. 


The Department in its report of. Je une- 6, 1913, upon a. deed 2 = 


-_ amendment to S. 655, granting a preference right of entry to the - fe 
os individuals composing: the Assinniboine Irrigation Company, nS 
' - It appears from papers submitted to the General Land: Office. that on Decem- fae ae 


; ber 2, 1911, the Assinniboine Irrigation Company, composed of. George W. Dewar, 
Margaret A. Dewar, Leon B. and Mae B. Choquette, Marie Violet Lepper, 
Laura BH. Devlin, and Hazel ©, Kennedy, filed in the county. recorder’s - office. ~ 


“notice of the appropriation of water for the purpose of irrigating ‘certain lands e ot 


~ including, among others, the lands described in the. proposed . amendment’ now .. 
_ under consideration. There were also - filed in the county recorder’s office - 


Fee 7 on. December 7, iot1, cer erations of: occupancy for’ the desert-land entry. of eS 
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cdevayed lauds, qinien: when scien, would A anahiy be described. as given 


in the proposed amendment to said Senate bill. - Margaret A. Dewar filed one 


of the declarations, but the: bil does not include her name as one of those to ©. Be Ms 
be given relief, = 2 — reat 


It was claimed in the: papers submitted that a civil engineer was auiploved 


by ‘said parties to survey. the land and to ascertain the: levels, drainage, etc, 


| affirmed, 


in order that the dams, ditches, and other improvements. might be immediately 


started. It was ‘further shown that in March, 1912, an order was given for 
two car-loads of. fence posts. to be used on. the. reservation by the nee ‘who 
have located said desert land claims. — | 

It was claimed by. the parties. that ‘they were Sideavouts to acquire title. 


to the lands under the desert-land laws as_ provided in said act of April 18,... 
1896. The lands: claimed by.said parties were unsurveyed until last fall,. when a: seit 
_ the field work was done. - | 
~ The act of. March 28, 1908 (35° Stat., 52), provides that no “desert ‘land entries a 
| of unsurveyed lands were to be allowed or made of record, | It is: provided in. ~ 

~ said act, however, that any individual qualified to make entry of desert lands, 
a who has, prior to survey, taken possession of a tract of unsurveyed desert land . ° 


not exceeding ‘820 acres in area, and has reclaimed: or has in good. faith. com- 


- menced the work of reclaiming, same, has a preterenes right to make entry for ee 


ninety days after the filing of the plat. 


Tt did hot appear that the parties mentioned aia any act by which. they i. 


acquired any right to the land. ‘There is no provision of law by. which such . 
rights can be cacquired by. simply filing. in the office of the county recorder | 
notice of the appropriation of water, or that certain pares intend. to. claim | 
land under the desert: land. laws. 


From the above it is clear that the. claimants had. failed to initiate 


any right under. the public land laws co to the Dereiee ot a act. * 
_ of February 11, 1915. 


The decision of the Commissioner is correct and is s accordingly 


‘McKINLAY: ve BEAR RIVER COAL CO. 


Decided Octover 8, 1916. B - 


Coan LAN APPLICATION TRESPASS. 


“iCorpany. for the S. 4 SW. 4 1 SW. 3 » NW. 1 SE. 4, Sec. a4 oe cae 


- The fact that an applicant: to purcliase finder the. coal land laws may have 

| trespassed. by. the removal of coal for the purpose of sale while the land tit 

-: applied for was embraced in. an order ‘of withdrawal Hoes not. of itself a 
invalidate the application. ! . / 


Sweeney, Assistant. Seoretary: | | er ee 2 

-. This is ‘an appeal by Edward S. McKinlay from a a: reece of ihe = 

a Commissioner of the General Land Office, dated ] May 25,1916, dis- 
missing his protest against coal application No. 09684, filed eee a 


21, 1915, at Glenwood ei See by The. Raa River Coal 


T.6N., R. 87 W., 6th Pp. M.. ‘ | 
The Fea township was en fot entry mite reserved - 


classification and appraisal with. regard to coal valies by Executive ae 
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order of July 7, 1910. The tracts here aie were ‘classified duly 

12, 1915, as follows: phe SW. 4, $96 per acre; SE. 4 SW. 4, $65- 

per acre; NE. 4 1. $103 per acre; NW. 4 SE. 4 $60 oe acre, , 

~ July 31, 1915, a4 ae order a far as ieee ae are in- 

volved was revoked. ‘The applicant has paid the total purchase pence: * 

»to wit, $12,960. | : 
‘The Gon itunes: in his. decision summarized the allegations con- 


tained in McKinlay’s protest as follows: , 
~The said McKinlay | in his protest asser ted, in the frst place, that the said 


company had taken possession | of and. had mnade improvements upon the land ''’ 


while it was withdrawn. But as the application to purchase, serial 09684, 


follows substantially the form utilized in the purchase of coal land under the — 


pr ovisions of Sec. 2347 of the revised statutes, and: since the land was,. August 
21, 1915, subject. to filing under the provisions of the said section, it becomes 
immaterial whether the © puprovements of the company. had been made upon 
_ gvithdr awn land. 
| The protest charged in addition (1) trespass by fhe: Bear River Coal Cot: 
pany in having mined coal upon the land while withdr awn, (2) failure to give 
notice of appraisal and revocation, and. (3) “under- -appraisal of the tracts. ~In 
. vegard.to these, it may, be said, as to the first, that it presents a matter 
obviously not germane to .this letter; as to the second, that this office. has no 
| information that the usual procedure was not followed ; and as to the third, | 
' that this office has no knowledge that a proper appraisal was not had. 


The Department, is of the opinion that the Commissioner’s de- 
cision is correct. As far as the alleged trespass by the Bear River’ 
Coal Company while the tracts were still embraced in the order of 
withdrawal is concerned, the case is analogous to that of Litch ». 


Scott (40 L. D.; 467), which? held that the fact that a homestead. i 


entryman may have trespassed by the removal of sand and gravel 
for the purpose of sale from the land embraced in his unperfected | 
entry. does not of itself necessarily invalidate the.entry. Here like- 
wise the fact that the applicant may have trespassed by the removal 
of coaf for the purpose of sale does not invalidate its application to 
- purchase the land under ns coal land laws if it be ene 


qualified. | | 
The decision of the Commissioner j 1S. accordingly affirmed. 


 @. B.-ELWELL. 
Decided October 8, 1916. 


Pnoors, Aven ane, 6 Get ashen 2294, R, s. | 7 
- Under section 2294, Revised. Statutes, proofs, affidavits, and oaths. concerning : 

entries of the classes: specified in the statute may be taken before any of the 

| - officers therein named in the county, parish or land district in which the © 

land is situated ; and the Commissioner of the General Land Office is without | 
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eed HOriEy: io forbid the eal sficens to Suittiorize the taking of sr ocke before 
_ any officer named in the statute. merely because his office is located in the 
same town as the local land office. 7 7 . e 


_ Voanisane, First Assistant Storetary: | | 7 
This is an appeal by C. B. Elwell, a United States ations : 

for the District of Montana, eeciaing at Havre, Montana, from cer- 
tain instructions ‘of the Commissioner of the General Land Office 


dated July 28, 1916. 


Certain aianees had been dade reflecting upon the manner r of tak- 
_ ing final proofs as conducted by.one George W. Glass, Clerk of the 


~~ District Court for Hill County, Montana, and located at Havre, } Mon- 


tana. In the instructions of J uly 28, 1916, after directing the register — 
-and receiver. at Havre to. set no more > proofs before said. a the. 
7 Commissioner said: 5. | es 

You are also advised that. it is the desire. of this office to aye all. land office | 
business at. Havre, Montana, transacted before your office, and you are hereby 
directed to have no business of the kind mentioned. above set before any, other 
office in avr e than your own, on. 

It is from the order as stated j in the paragraph above quoted dl that: 
the present appeal i istaken. 

The appellant states that there ive bah no ee made reflect- 
ing upon the manner in which final proots have been taken by himself, 
and contends that the “order violates his rights as a United States | 
- Commissioner and the rights of the entrymen to make their proofs r 
before qualified: officers as provided in existing law. 


Section 2294, R. $., as amended. by the act of March 4, 1904 a - 


Stat. , 59) ; provides: 


That heréafter all proofs, affidavits, and oaths of any kind whatsoever. fequired 
to be made by applicants and entrymen under the. homestead, preemption, timber- 
culture, desert-land, and timber and stone acts, may, in addition to those. now 
_. authorized to take such affidavits, proofs, and oaths, ‘be made before’ any United - 
States commissioner * * * in the. county, panel or. land district in. wc 
the lands are situated. > 


The statute further re that. onsane aflidavits and oaths SO, 


| taken shall have the same. force and effect as if made before the regis- : 


~.. ter and receiver, when transmitted to them with the proper fees and 


commissions, and imposespenalties for false swearing. The statute. 
also regulates the fees to be charged by said officer and imposes a 
- penalty for excess charges. ei , or Bo 
~ Under the statute, therefore, proofs, fiidavits and: suihiste concern- 
ing the character ae entries specified in the statute, may be taken - 
before the United States Commissioner. No charges reflecting upon. 
- the conduct of the present appellant have been made, and the De- 
partment knows of no statute or regulation which would permit of the 
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; order of the Commissioner as‘ made in this case. No ‘reason is. ap- ¥ 
parent why final proofs may not be taken before the appellant as - 


well as other United States commissioners In Boog: standing within = 


- the Havre land district. . | 
_ The order of the Commissioner, so far as it includes i taking of 
prot before the present epperent is accordingly Bo >* 


ee 


_ THEODORE F, ‘SPREITER, 


Decided October 2h, 1916. 


rd i 


SWAMP LANDS—MINNESOTA DRAINAGE Laws—Excuss Bips. | ; 
| Where there has been more than one sale. of lands by the State of Winnesots i‘ 


_ for. delinquent drainage taxes under the act.of May 20, 1908,. and the .- ae | 


respective purchasers: failed to consummate their pur chases by entry, a. 

subsequent purchaser from the State under that act will be.required to 
_ pay the excess bid made by. the last preceding purchaser, together with 
_the other payments required to be-made under the act, but will not be — 
) required to pay the: excess: bids et any earlier pr eeeune purchasers. - 


to 


Sweeney, Assistant Secretary: ; & | 
This is an appeal from’a decision of fie: Commissioner of the | 
General Land Office of May 29, 1916, and involves the: question of 
whether an: applicant to eunchage land under the Minnesota drain- | 
-age act of May 20, 1908 (85 Stat., 169), issrequired to pay more — 
than. one excess bid made therefor at the sale by the State. pe 
- The facts are as follows: The SW..4, Sec. 2, T. 162 N., R. 34..W., 
. 5th P. M., Crookston, Minnesota; land district,- was sold May 11, 
. 1914, to’ ane Alex Pirie for delinquent diaitiage taxes assessed for 
_ the year-1912. ‘Pirie made an excess bid therefor of $20 and puid - 
the sum of $18.80 taxes. He did not, however, make entry for the 


land ‘and the same was again sold. May 15, 1915, to one James L. 


Leighty, for delinquent 1918 drainage. taxes, he: made an excess | 
bid of $55 therefor and_ paid the sum of: $10, 92 taxes. August 7, 


(1915, Leighty assigned to Theodore F, Spreiter the certificates if | | 


'. purchase issued to him by the county auditor, and August 13, 1915, 
 Spreiter filed. application in the local office to purchase the int 7 
under said act of May 20, 1908, supra, showing the taxes to have | 
been paid, and paid the excess bid of $55 above referred to.. The 
application was, however, rejected for the reason that the taxes for 


1912 had not been paid and. because the excess bid of $20, made in | _ 
+ gonnection therewith, was not paid. The applicant. thereupon’ paid 


the 1912 taxes but did not pay the excess bid of $20, and appealed 
‘to the Commissioner of the General Land Office, who held, bythe _ 
| decision above mentioned, that said excess bid of $20 must bs paid ~ 
‘before Spreiter would. be allowed to purchase the land under. said - 
a act, citing the case of Edward Ee ney (45 L. D. ca | 
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The jana nvaived’ is ‘publi¢ land of the Waited ‘States and is liable a 


for drainage taxes the same as lands in private ownership included _ : 


in drainage projects in the State of Minnesota. Such taxes are 


‘assessed under the laws of that State, which provide for the filing a 


“in the office of the register. of deeds of a statement prepared by the 


_ auditor, showing, among other. things, the amount assessed against — 
each tract included in the project. . The amounts so assessed are 


made liens on the property and the method of payment is provided 
by section 2631, Revised. Laws of Minnesota, 1909, as follows:. | 


One- tenth of such principal on or before one year from such filing in the offiée 
‘of the register of deeds, and one-tenth each year thereafter until the whole 
ther ‘eof is paid. Provided, that if in the final order establishing said ditch, or at 
any time thereafter, the judge of the district court or. the county board, in his or 
‘its discretion, so. orders, then payment of such. lien shall be’ made to the said’ 
treasurer as follows : One-fifteenth of said principal on or before five years from _ 
‘the date of said filing in the office of the register of deeds, and - one-fifteenth - 


each vear thereafter until the whole ainount. of said principal is paid. The said ~— 


principal lien. shall bear interest ata rate not to: exceed Six per cent per annum — 
anne from the date of the filing of the lien statement in the office of the - 

egister of. deeds, and interest. on the whole of the principal ‘of such lien remain- 
ing from time to time unpaid shall be paid annually except as hereinafter in 


this section otherwise provided. On or before the 15th day of November next . . 


following. such filing’ the. county auditor: shall enter on the tax lists of said- 
county the whole amount of such lien remaining unpaid against each respective 
tract of land subject thereto, with a proper notation to secure the successive 


entry each year thereafter of the unpaid balance of such lien and the interest — 


thereon and the portion of the principal of such lien due each year. and all 
accumulated inter est, and e¢ach thereof shall become due and payable and shall 
be collected. at the same time and in the same. manner as real estate taxes, for 
that year ‘on the tract in question become due, payable and are collected, and’ all 


.of the provisions of law now or hereafter existing in relation.to the collection =? 


of. real estate taxes so far as applicable thereto, are hereby adopted for the 

purpose of enforcing payment of such liens and of the installments thereof and : 

of the interest : thereon. and of each of the same, 2s . 

a Unless the amount due each year is paid the one is subject to be | 
sold, and immediately upon unentered lands, or lands covered by an 


unpatented. entry, being. sold in the manner provided by the laws _ 
of Minnesota, a statement showing the price at which each legal sub- = 


: division is sold is officially certified to the register and receiver of 
the local office of the land district in which the land is: situated, and - 


8 purchaser of unentered lands, having the qualifications of a Totnes —_ 


~ steader, may.thereupon make entry therefor, not exceeding, however, 
160 acres, under section 5 of the act of 1908. In addition to payment 
of the usual fees. and commissions, he j is required to pay the amount. 
of any excess bid made for said land. | ee 
_ Purchasers of unpatented lands, embraced’ in existing oe at 
such sales may make entry therefor after the expiration of the period | 
of redemption provided by the laws of Minnesota, where the property 
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is not siamese upon payment to the fecal since of the ee com- _ 
missions, and so much of the purchase money at $1.25 per acre as_ 
may not have been paid-by the entryman, and the excess, if any, bid. 

_ at sales of such lands, said excess being paid for the benefit ot the: 


| entryman.. 


_If purchasers of unentered lands do not make entry therefor and: 
pay the required amount within 90 days after the date of sale, or if . 
‘purchasers of entered lands fail to make entry therefor within 90 | 
days after the right of redemption has expired where the property 
is not redeemed, any person having the qualifications of a home- 
steader may pay to the proper receiver for not more than 160. acres 
of land for which entry has not been made— up ete, | 

First, the unpaid fees, commissions, and purchase price ig which the. United 
‘States. may then be entitled; and, second, the sum at which the land was sold 
at the sale for drainage charges, and in addition thereto, if bid in by the 
State, interest on the amount bid by the State at the rate of seven per-centum 
per annum from the date of such sale, and thereupon the. person. making such 
payment shall become subrogated to the rights. of such purchaser to receive a. 
patent for said Jand. When any payment is made to effect such. subrogation the 
receiver shall transmit :to the treasurer of the county where the land is situated . 
the amount at which the jand was sold at the sale for drainage charges, together 
. with the interest. paid thereon, if any, less any sum in excess of what may be due. 
.for such drainage charge, if the land when sold was unentered. 

‘In the case of Edward F. Melony, supra, cited. by the Canis 
sioner, the Department held that the amount of an excess bid must be 
| paid by a subsequent purchaser, but only one excess. bid was involved 

in that case. : i # 

. The land involved herein was dndutered publie land and Alex Pirie, 
the original purchaser at the sale for the delinquent 1912 taxes, had 
. a preference right to enter same for 90 days from May 11, 1914, the 
— drte of said sale. ‘He. failed, however, to make entry. therefor, and 
had the present applicant, or any one else, applied to purchase the 
~ Jand in accordance with said act prior to thie second sale thereof, they 

could have purchased the same upon payment of the requisite feés, 
commissions and purchase money dte the United. States together - 
with the drainage charges then due and the excess bid made by 
-Pirie. The United States would then have received only one excess — 
bid. No one, however, applied to ‘purchase the land under said act 
and, another installment of taxes having become. due, the same was 
again sold and the excess amount bid at the time of this sale. was $55. 

After said sale was made the excess bid at the first sale no longer 
constituted a charge against the property required to be paid in | 
connection with making entry therefor, but instead it became neces- 
‘sary to pay the amount of the excess bid at the:second sale. To hold’ 


otherwise would permit an accumulation of excess bids from year to - 


year and the.amount required for the purchase of | a, tract after the 


i . ~ 
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same yhad been sold aide the State laws for a sauiber of years might 7 
be so great as to prevent the land being acquired aé all. : 
An amount bid in excess of the taxes against a particular tract pre- | 


| sumably: represents the amount that the purchaser i is willing to pay 
in addition to the other charges against the land in order to acquire — | 


a: “preference right to enter the same under the act of 1908, and since - 
. the bidding is competitive such amount. is probably the most that — 
ean be-obtained. Even if entry should be made for the land and 
the accumulated excess bids paid, no reason is seen why. the United - 

_ States, in cases of unentered lands, or entrymen in cases of entered 
lands eh have not been patented, should receive such a bonus. | | 
_It is accordingly held that in cases arising under the act of May” 


= | 20, 1908, supra, the last excess bid only will be required to be paid by 


| ihe pur ee together with the other payments required to be made. 


The Jecision of the. Commissioner 3 ig reversed and the application 
to purchase will be: allowed upon the payment of all taxes due and - 


Maps aeainst the property. in ee 
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ae INSTRUCTIONS GOVERNING REPAYMENTS. 7 
- oe a Cmovran., | 

| (No. 513.) 


‘Derarren’ OF THE “Lyrerron, | 
Genera Lanp Orricn, 
Oe Be Washington, Dd. Oy October 26, ee 
Rearsrens AND ReEcELvers, = 8 
United States Land. O fices. 


Sirs: The following regulations and Se oreucions governing the | 
repayment of moneys received by the Government and. covered into 
‘the United States Treasury, in connection with the.disposal or at- 
__ tempted. disposal of the public lands, are promulgated for your guid- oe 

ance and the information of the general public. 
In addition to the provisions of sections 2362 and 2363, ‘United - 

States Revised Statutes, it will be observed from the laws printed i mm: 
full as an appendix to this cireular, that the general laws providing 
- for the return. of such moneys are contained in the acts of J une. 16, a 
1880 (21 Stat., 287) and March 26, 1908 (35. Stat., p48). . 
You will strictly observe and enforce the instructions herein | con- 
| tained. -_ | | 
"APPLICATIONS. 


_ 1. The following on of application for repayment, is ear deh : 
to cover every class of claims arising under the provisions of said: ~ 
acts, but the form may be. modified “by: striking out such portions _ 
thereof as may be irrelevant to the particular claim’ presented: —s 


- The Commissioner of the General Land Office: | 
T her eby. make application’ for the repayment of. such amount of money as tay: 


7 be found due, ee in connection me eh ch ae ihe iso ae el No. ~-..., for the 

- (Kind of application, ete: ) 

_ Section ae Township see egy Range —_..__, eee Meridian, as. . per 
Receiver" Ss. Receipt, NOs ietsene  GSSUCU, oe ee dated — 


ee eee eS a aD , which is surrendered herewith; and on oath declare 
that I am the same (or légal representative of the) person who.made said . 
payment and that there was no fraud or attempted fraud. in connection with 
the effort to. obtain title to the land described: that I have not sold, assigned, 
nor in any manner eucumbered, the title to the tand described, and that the 


same has not become a matter of record, aa 


tn a ae A as ree ms es ts a ee nr Pe nn ee nee ee 


2 ae OY a hy A Ne Me 


cag ta ee tS cn ee aan ge ee nw a ee i ee ee 


A A Ye ae ee Ne ea wah a ee ly eae ay cn “ns ect “dl Se 


Ll A hy gt Sy ee ey A eA A eg 


Se en ig aes i a cin eh na hw a a lan a ec ew es ey ce 


~ Ciieial designation. ye 


2. The affidavit: necessary to an application for ee mav be 
_ made before either the register or receiver, or any officer author ized 
to administer oaths and using a seal. 


_- 8. When made before a justice of the peace, a certificate of official a 
, character is required. 4 
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“ACT. OF JUNE 16, 1880. 


FEES, COMMISSIONS, EXCESSES, ETO. 


| oN FRAUDULENT rae VOID ADDITIONAL, SOLDIERS’ AND SAILORS’ ENTRIES, : 


4, ‘Seca. 1 of this act authorizes the oat ee he fee, com- | 
“missions, and excess payments required upon the location or entry of 
‘soldiers’ and sailors’ additional homestead rights,. which. locations 

or-entries are found to. be based upon spurious or forged Penens | 
and the entries are canceled as fraudulent and. void. _— . 


5. Under this section repayment can be made only to the “inno- 


be surrendered asa part of the application for repayment. 
6. In case the receipts can not be surrendered an affidavit explain- 


— ing the loss or destruction of the same is required, together with evi- 
dence to show that the moneys applied for were paid by the applicant.» 


7.-The applicant will be required, in all cases where the void 


~ location or entry is made in the name of the original entryman, to _ 
furnish the power of attorney, or certified copy thereof, authorizing 


cent parties” who paid the moneys, and in order to present a claim 
thereunder it is necessary that the receipts issued to the claimant — 


the applicant to make the additional entry; or furnish such. other. 


authenticated evidence as may be produced to show that the applicant, - 
isin fact the party who made the void additional entry and. pa the 38 


moneys in connection therewith. 


8, A concise statement, in the form of an affidavit, should accom- | 
pany these applications for repayment, setting forth all the facts and 


circumstances in connection with the procurement and use of the 


~ fraudulent papers upon which the canceled entry was. based, together 


~ with -such’ oe ee as may tend to establish ie innocence of the 
 appheants: cas | 


| oN ENTRIES CANCELED FOR CONFLICT OR WHERE THE. SAME HAVE BEEN 


ERRONEOUSLY ALLOWED ane CAN moe SE CONFIRMED 


; 9, The first’ pee of eciioi 2 of this act provides for the repay- | | 
~ ment of. fees,. commissions, purchase money, and excesses paid in. 
connection with entries of the public lands that have heretofore or 


_ shall hereafter be canceled for conflict, or where, from any.cause, the 


_ entry was erroneously allowed-and can not be confirmed. This‘clause . 


directs that said-moneys shall be repaid to the person who made such | 


| claims to the lands acquired under the invalid entry. 


10., Claims for repayment should be made on form 4-109; or the 
ecuivalent thereof, which application must contain an affidavit stating | 


: that the title to the land, under the invalid entry, has not been sold 
| or assigned, and. that the same has: not become a matter of record. 


entry, or to his heirs or assigns, and ‘it requires the surrender of the . __ 
receipts issued and the execution of a proper relinquishment of all sae A 


~ 
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TT: oe cases aehee the entry igs been made a. natin of record, in * 
the archives. of the county recording officer, there should be added to 
the form of. application (4-109) the words “ except as shown by 
accompanying evidence,” in which event - the evidence hereinafter : 
required must be. furnished. | 

12, A duly executed relinquishment: must be furnished oy: the ap- , 
pcan in the following or oes form: . 


ee caei oe mec heehee eee eae py AQ a He 5 
‘J re relinquish: to the United States all:-my right, title, and. interest in and * 
to entry No. anno, de at I eee eee De Ee OEE ee NEE yee land being: 
. (Nupie land office ie entry was made, ) 
described as follows: Sah Tg ak as Se ss a es - 
i oe ea nN ae as Re A Ae gt RCTIOM: Bae ca 
FLOWMSIND. oct eee) NANO aes te a ae el Meridian. - 
- Signa.) aa 
Witnesses: 
Sg es Nee and address. | a te 
Le eee and address) ea, | - 
Acknowledged before me this —--__ chs day, [ern eel? eer 


OO ee | 


(Official designation ot officer. 7 


13, This celine anment may ‘be acknowledged. before the register 
_ or receiver or before any officer. authorized to take acknowledgments. 
| 14. If acknowledged before a justice of the peace, a certificate of 
| ‘official character is required. | 
15. In cases of commutation homestead: entry, final lyomestena 
entry, final. desert-land entry, and other: final certificates, which are 
canceled, leaving the. original entry or base intact, subject to future - 
compliance with the requirements. of law, a reservation should be 
incorporated into the relinquishment to the effect: “ But’ excepting 
from the operation of this relinquishment all my rights. and title to » 
the. described land under original entry No. : 
16. The receipts, showing the payments of the moneys eee: 
must be surrendered and. also the duplicate certificates; but if the 
same. have been lost or r destroyed, an affidavit Spang the. facts must 
be furnished. : 


| FINAL ENTRIES. 


47 With et for repayment of the moneys paid wpon. can-— 


ie celed commuted homestead entries,. final. homestead entries, final 


desert- land entries,. mineral entries, coal- Jand entries, and other final 
entries, the receiver’s receipt and the duplicate certificate of entry, 
whenever such has issued, should be surrendered. : 
18. In case the receipt or certificate can: not be diana eed or has 
been lost or destroyed, a certificate will be required from the proper 
.. recording officer of the county within which the land is situate, show-. 
- ing that the same has not become a matter of record and that there 
‘is no encumbrance of the title to the land thereunder. : 
19. A recorder’s certificate must be furnished, as above, (a) in all 
cases where the application for repayment iS made by another than © 
_ the original entryman, and () in all cases where the claim is based 
- upon an unrecorded deed from the entryman to the party applying 
for Pepa ene. | | | 
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=° 20. Th all cases s where patent has been pee upon an nvalid entry ur 
a full reconveyance to the United States of all right and title to the . 


- land acquired under the patent and entry must be furnished, which . 


deed must be recorded: If a certificate of the. recording officer is 


_ ‘produced showing that. neither the entry nor the patent has been re-_ 


corded, it 1s unnecessary to record the reconveyarce in case the patent 
18 ‘surrendered. 


24... If, “however, the patent can not be surrendered, or should the: 


entry or patent have been recorded, it is necessary that the proper 

party or parties execute a full reconveyance to the United States and 
have the same recorded as indicated in the next following paragraphs. 

92. Where title under an invalid entry or patent has become a — 


matter of record, a duly executed quitclaim deed, relinquishing to - 


~ the United States all right, title, and claim to the land, acquired un- 


-. der the entry, or patent, must accompany the application for re- 


P ayment. 


23. This iced must be duly. racorded: and a ‘éortificate must also ie i 


produced, from the. proper recording officer of the county wherein the — 


land is situate,.showing that said deed is so recorded and that the. 


records of his office do not: exhibit any other conveyance or incum-_ 
brance of the title to the land. | | 
94. The reconveyance to the United States must confortn 3 in every 

_ particular to the laws of the State or Territory in which the land is, - 


-.Jocated. relative to transfers of real property ; in the case of a mar- — i 


-ried.man, in localities where the right of dower, or equivalent, exists, 
the wife must join-in the execution of the deed, and in case of an 


executor or. administrator, due proot of authority to alienate the. = 


estate. | 
95. Tf the applicant has aig acquired the valid title conveyed by 
_the United States, a. reconveyance of the land is unnecessary, but a 
_ relinquishment, waiving all claim under the illegal entry, is required, © 
together with corroborative evidence of the facts, preferably an ab- . 
| stract of title and a statement 3 in full 1 in pee 07 the boas for re-. 
payment. — | as 


"HEIRS, EXECUTORS, ADMINISTRATORS, AND ASSIGNEES, 


96. Where application i is made by. heirs, satisfactory proof of a : 


ship is required.. This must be the best evidence that can be obtained _ 


and must show. that the parties applying are the heirs and the only . 
aay of the decéased. - | 
. Proof of heirship. should be- made in the form of an. affidavit, . 
| ase by two witnesses, setting forth the date of. the death of -_ 
’ the intestate ; whether the intestate left surviving a husband. or. wife, « 
as the case may be; the full name and ‘age of such husband or wife; 


cs the names and ages of all children ; and also state whether there is any 


_ issue of a deceased child or children. - The affidavit should set forth 
all the facts, in order that this office may determine who are the legal 


heirs, in accordance: with the laws of descent and distribution of the 


| State where the land is situated... 
98. In case there are minor heirs not under the guardianship on a 


; duly appointed guardian, and the amount. to be repaid is $200 or less: Ge has 7 
the surviving parent may execute the application as the natural . oo 
guardian of such heirs. Such application should be epplemeniet | 


with an affidavit stating all me facts 3 in detail. é 
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29. ‘Where ciation is made by executors, a certificate of exect- 
torship from the.probate court miust accompany the application.. 
~ 380.° Where peo linicion is made by administrators, the original, or © 
a certified copy, ‘of the letters of administration must be furnished. 
81. Where applications are made by assignees, the applicants must 


_. show their right to repayment by furnishing properly authenticated 


abstracts of title, or the original deeds or instruments of assignment, 
or certified ‘copies thereof. - | 
82. In the place of an ‘abstract of title thé: applicant may furnish a 
| certificate of the recording officer of the county in which the land is © | 
situate, showing all alienations or liens affecting title to the land in _ 
7 connection with the entry upon. which the claim. for. repayment is 
. based... 
_. 83. The applicants must also show by affidavits or otherwise. that 
_ they have not been: indemnified by their grantors or assignors for the 
failure of title, and that title has not been perfected 1 In them: by their | 
grantors through other sources. _ ? 
” 84: Where there has been a conveyance of the land and the original 
purchaser apphes for repayment, he must show that ‘he has in- 
demnified his assignee or perfected the title in him through another | 
source, or produce a full poco veyance to himsel from the last 
| erante> or assignee. 
- 85. Those persons are assignees, within the meaning ee the statutes 
authorizing the repayment of purchase money, who purchase the land 
after the entries thereof are completed and take assignments of the 


title under such entries prior to complete cancellation thereof, when 


the entries failof confirmation for reasons contemplated by the law. 
-. 36. To construe said statutés so as to recognize the assignment or 
transfer. of the mere claim against the United States for repayment. 
' of purchase money, or fees and commissions, disconnected from a 
gale of the land or attempted transfer of title thereto, would be 
against the settled policy of the Government and repugnant to sec- 
tion 3477 of the Revised Statutes. (2 Lawrence, First Comp. Dec. pe 
264, 266, and 6 Dec. Comp. of the Treasury, 334, 359, ye | 
BT. Assignees of land who purchase after entry are, in aca 
deemed entitled to receive the repayment when the lands are found | 
to have been erroneously sold by the Government. But this-rule does 
‘not apply to the repayment of double-minimum excesses. (First ~ 
Comp., Dec. in case of Adrian B. _ Owens, Copp’s Pub. Land Laws, ao * 


1890, vol. 2, p. 1238:) — 


| 38. Mortgagees are not. assignees ohn the meaning of the repay- 
ment laws, but may become such. by pursuing the. course suited to the | 
particular case as: follows: 
(a) Where, after date of entry and prior to cancellation thereof, 
the land is mortgaged and the mortgagee receives a sheriff’s deed 
under foreclosure proceedings, the mortgagee becomes an assignee. +4 
(See 193 U. S., 651; 28 L. D., 201, and 30 L. D., 186.) - _ 
(6) Where a mortgage is executed prior to ‘the cancellation of an 
entry, and a deed made to the mortgagee after such caricellation, the _ 
-- holder of such deed becomes the assignee. (See 26L.D.,425.) 9.0.0 | 
39. In either case, complete evidence must be furnished to estab-. a 
lish the applicant’s right to repayment by producing the original’ | 
_ ‘deeds or instruments, or certified copies thereof showing. all trans: | 
"actions, together with certified copies of the court proceedings. _ | 
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| DOUBLE- MINIMUM EXCESS. 


40: The last inves ee the. second pscuion of the act. provides that 


~ “in all cases where parties have paid double-minimum price for land oe 
_ which has afterwards been found not to be within the limits of arail- 
_- road land grant, the excess of $1.25 per acre shall in like manner be | 


repaid to the purchaser thereof or to the heirs or assigns.” __ 


i 41.. This clause has been. practically absorbed: by: section 2 2 of the | 
act of March 26, 1908.. (Instructions following.) © _ ae 
42, The. applicant. moust make the affidavit showing that he i is ‘the 


identical party who made the entry on which repayment is claimed, 
as containéd in the form of application. 


43. Repayment of double- -minimum excess will be made only: to the _ 
original entryman, his heirs or assigns. The sale and transfer of — | 
the land is not of itself treated as an assignment of the meee, to re- 


- ceive repayment of double-minimum excess. 


ACT OF MARCH 26, 1908. 


«4d, The : act of March 26, 1908 (35 ere 48) eee ‘for the re- 
payment of. certain commissions, excess ‘payments, and purchase ! 
moneys paid under the public land laws and is additional to the . 
provisions of sections 2362 and 2363, United States Revised Statutes, a 


and to the act of. June 16, 1880 (supra). 


4.5, The first. section of this act authorizes ie pebura: to ae appli- | 


— 


- cant, ‘or his legal representatives, of purchase moneys and commis- | 


sions. cov ered into the Treasury of the United States under any ap- 


plication to make any filing, location, selection, entry, or proof, where 
- such application has been or snall hereafter be. rejected, in cases where 
‘neither the applicant nor'his or her legal representatives shall have . | 


been guilty of any fraud or attempted fraud in connection with said 
application. 

46. This. section note: more particularly to moneys covered int 9) 
the Tre: isury of the United States which were paid in connection with 


rejected applications to make entry, proof, etc., but it also contem- 


_ plates the repayment, of moneys paid in connection with allowed en- 


- tries and: proofs, which entries or proots should have been rejected. : 


(See 48: L. D., 104.) 
4%, The second section sa ionee: the return to the person - ‘who 


— made the payment, or to his legal representatives, of any moneys - 
_ paid under any of the land laws of the United States, In excess oe ’ 


ee Heal requirements, 


LEGAL REPRESEN TATIVES. 


4g, The t term “ eal eee includes hides executors, und > 
- administrators, and where application is made by either of them. 
due proof must be furnished. as required By paragraphs Nos. 29 or 30, — 


as. 5 the case may be. 


49. Assignees also come ee the: purview of this term, but aaly ; 


> in 1 such instances as would not be eo to section 3477, United 
- raed Revised Statutes. | | 


~ 
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«BO. “Where applications’ are ee by assignees, the poiienee re- 


quired under paragraphs Nos. 31 or 32, as the case, may be, must be 


furnished. _ 
‘51. Section 3477, United States Revised: Series arin the 
transfer or assignment of claims. against the United States,. and 


' -therefore any attempted transfer or assignment of a claim under 


181). 


either of the ‘before- ‘mentioned sections can not be recognized, except | 


in certain cases, coming under section 1 Ao: this, act. (See 42 L. Dy 


52. The instances in which: assignees are hotbed. to recerve re- 


payment under this act would be in cases where entries are allow ed, but: S> | 


- which should have been rejected, and after the date of stich entries 
‘and prior to the cancellation thereof, valid | attempts are made to 
- transfer the lands entered; and. further, in cases where proofs ‘and 
‘payments are made, but certificates of entry withheld, and thereafter _ 


_ | ~ valid assignments are made of all right, title, and interest in and t to a 
- the lands involved. cae L. D. oe: and 44 L. D., 516, is e 


DEFINITION or “ ERRONEOUSLY, ALLOWED,’ 


| 5B. T his ee being the bees for is allowance of repayment 
-' under section 2 of the act of J une 16, 1880: (supra); can not be given | 
an interpretation of such latitude as would countenance fraud. If 
the records of the Land Office, or the proofs furnished, should show 
that the entry ought not to be permitted, and yet it were permitted, 
then it would be “erroneously allowed.” But if a tr act of land wer Q 
subject to entry, and the proofs showed a compliance with law, and 
the entry should be’ canceled because the proofs were shown to be 
false, it could: not be held that the entry was oe aoe: Bs 
and 1 in such case repayment would not be auuhonZees: 


FRAUD OR. ATTEMPTED FRAUD. 


BA... What constiuites: “ fraud or enped oa ” within the mean- 
ing of: section 1 of the act of March 26, 1908 (supra), such as will 
| bar repayment, affords a wide degree of latitude, and it necessarily | 

follows that. each claim for repayment must oe aainercaee een a 
finding of the record i in the case. gts | | 


TRANSMITT AL OF APPLICATIONS. 


BB: A pilicelinns fot repayment may be: filed either | in this i 7 


or in the proper district land office. — 
—. 56. When an application is filed in the district land office the ree- 
ister and receiver shall transmit the sanie with a full report of. the ° 


_ -facts in the case, as shown by their official records, and recommend =< 


either the allowance or the disallowance OF the claim. 


57. Where an application is filed,. either in the district land office ee 
“or in this office, it should be’ accompanied by a statement by the p> 


plicant: setting forth fully ene grounds upon which: * repayment Is 
claimed. , 3 eS - . 
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“CREDIT FOR PRIOR PAYMENT UPON SECOND PROOF, 


a 


2 58. TA cases . where the commutation: aonitstoad! ical final honies 
. stead proof, final desert-land proof, or other proof based upon an. 


original entry, upon which you have issued certificate, has-been re- _ 
i. jected by this office, the certificate canceled, and the original entry . 
allowed to stand subject to future compliance with the law, if second. a. 
proof is accepted, credit may be allowed for the money paid: on the —  - 
, first proof, and the register will issue his certificate, bearing proper | 


- number and date, making notation thereon in accordance with as - 
graph 195, Circular No. 105, dated May 4, 1912. : 
59. The entryman is required to.pay the testimony fees. i in connec: 


me | ‘tion with the second proof, irespective of the fees paid with the first 


proof, which fees are to be accounted for in. accordance a “nstruc- | 
_ tions contained: in said Circular No. 105. 


60. If the entire entry is canceled and the entryman 1s maligned to. 
~~ begin proceedings de novo, as for instance, in a mineral entry, the. _ 


_ purchase money paid upon the first entry can not be applied in.pay- 
inent for a second entry. The only relief that may be ae if <” 
any, will be upon application for apenas ca a —— 
: a ae | 
- Chay Tiree, : 
: Coin hee: : 
Appr oved: eee a 7 
a Bo Sweeney, i ae 3 i ae 
eee Secretiry, a ee a 
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| ‘THE LAWS GOVERNING REPAYMENTS. 
4 
No money. shall be drawn from’ the Treasury’ but. in consequence 
of appropriations made by law, and a regular statement and account _ 


of the recelpts and expenditures. of all public money shall be pub- ° 


lished from ‘time: to time. = 9, art. A, Coneuee. er the United 
Sas ye 


REVISED STATUTES OF THE UNITED STATES. 


igi 2362, The Secretary of the [niterior:; is mithoniead, upon nee 
being. made to his satisfaction that any tract of land has been: er- 


a roneously sold by. the United States, so that from any cause the sale 


can not be confirmed, to repay to the purchaser, or to his legal rep-. 

~ resentatives or assignees, the sum of money which was paid therefor, 

out of any. money in the Treasury not otherwise appropriated. | 
Src. 2363.. Where any tract of land has-been erroneously sold,.as 


described in the preceding section, and the money which was paid . 


for the same has been invested in any stocks held in trust, or has 
been paid into the Treasury to. the eredit of any trust fund, it is 
lawful, by the sale of such portion of the stocks as may be necessary 

for the purpose, or out of such trust fund, to repay the purchase 
money to the parties entitled thereto. 

Suc. 8477. All transfers and assignments made of any claim upon 
the United States, or of any part or share thereof or interest therein, 
_ whether absolute or conditional, and whatever may be the considera- 

tion therefor, and all powers ‘of attorney, orders, or. other authori- 
ties for receiving payment.of any such claim, or of any part or share 
thereof, shall be: absolutely null and void, unless they are freely 
made and executed in the presence of at least two attesting witnesses 
 after.the allowance of such a.claim, the ascertainment of the amount - 
due, and the issuing of a warrant for the payment thereof. Such - 
transfers, assionments, and powers of attorney must recite the war- 


rant for payment, and must be acknowledged by the person making —__ 


them, before an officer having authority to take acknowledgments of 


| deeds, and shall be certified by the. officer; and it must appear by 


the certificate that the officer, at the time “of the acknowledgment, 


read and fully explained the transfer, assignment, or warrant of at- o os 


_ Cee to the person acknowledging ¢ the’ same. 
ACT OF JUNE 168, 1880 (21. STAT. 287). 


Be it enacted bi the Senate and House of Doprancnianies of the 


‘United States of America in. Congress assembled, ‘That in all cases - : 


; where it shall, upon ans proot being ne appear to the Satistac- 7 










_. tion-of the Secretary ofthe Interior that innocent parties have paid. 
_.. the fees. and ‘commissions and excess payments required upon the = 
. location of claims ‘under the. act: entitled “An.act.to amend an act 
entitled ‘An act.to enable honorably. discharged soldiers and sailors, ~~ 
. their widows and orphan children, to-acquire: homesteads:on the: pub- 
_.. lie lands.of.the. United: States,’ and amendments thereto,” approved. 
_.. March. third, eighteen .hundred, and. seventy-three, and: now incor: » 9. 
“porated in’ section twenty-three hundred and six. ofthe Revised’ 
Statutes of the. United; States,..which. said.claims were, after.such = 
-.- location, found to, be. fraudulent and void,-and. the entries or Joca- = | 
- tions. made. thereon ‘canceled,. the. Secretary of the Interior. is au- 
-, thorized to. repay, to,,such: innocent: parties the-fees:and commissions = 
_ and. excess payments paid by them, upon the surrender of the.re- 
... --eelpts issued, therefor. by the ‘receivers. of, public moneys,.out of any. 
-. Inmoney, in.,the ‘Treasury -not:.otherwise. appropriated, and. shall be. -  _ 


_ payable out. of the appropriation to refund purchase. money on lands) ae. 


erroneously sold by the United States... 


_. land entries or other entries of public lands have heretofore or shall 
~.. hereafter be canceled: for conflict,:or where; from any cause, the entry. °. 
_. has been erroneously allowed and can not. be confirmed, the Secre- 
. tary of the Interior shall cause to be repaid:to the person who made - . 
_  such.entry, or to his heirs or assigns, the. fees and commissions, == 
~amount’or purchase money, and.excesses paid: upon the same,-upon 9 
_ the surrender of the duplicate receipt and:the execution of.a ‘proper. 
.relinquishment of: .all claims to said land, whenever:such entry:shall. 9° 
have been duly. canceled by the.Commissioner of the:General Land = =.) 
- Office; and: in.all cases where. parties have paid double-minimum price. 
fer land which has afterwards been.found not to.be within-thelimits = * 
ofsa railroad:.land.. grant. the. excess.of.one dollar and:twenty-five — 
cents per acre shall in like manner be repaid tothe purchaser thereof 


_ Szo.2. In all cases where homestead or timber-culture or desert: 


+. Srev 3. The- Secretary of the Interior is authorized :to make the §. ...° 


_ payments: herein provided: for out of.any.money in the Treasury 
not othérwise-appropriateds 2-2-0. Evy Cikeaches 7 hy 0h at 
Sse. 4. The Commissioner of the General Land Office shall make 

all necessary rules and issue all necessary instructions to carry the = 
--.. provisions of this act into effect;:and for the: repayment of the pur- =. 
'. chase:money and fees herein provided for the Secretary.of the Inte... 
~ rior shall:draw his warrant.on the Treasury and the same shall be =... 
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oa aes nor ‘hig legal soprésentatived shall hace Beer, ‘auilty of any 7 oe 
: » frand: or attempted: fraud ‘in connection with such application. = 
‘Sxc. 2." That in: all cases where it shall appear to. the. satisfaction ed 


: ae at the. Secretary. of the Interior that any person has heretofore or 
| -ghall ‘hereafter: make any payments to ‘the United. States under the = 
- public land ‘laws in ‘excess of the amount:he was lawfully’ required to: 


ce pay under such laws, such, excess shall be repaid to such ‘person. or to. ae: : 
a bis: legal. representatives... a Re de rae 
Gre. 38. That when: the: Gominiasioner of the General: Land: Office. Pgs 


“shall ascertain: the: amount of any excess ‘moneys, purchase moneys, 


oe + . or commissions in .any case where repayment: is authorized: by this 
-. statute, the Secretary of the Interior shall at. once ‘certify such — 


-... amounts to: the: Secretary. of the Treasury, who-is hereby authorized 
cs “and: directed : ‘to ‘make ‘repayment: of all ‘amounts so. certified out: (ee 
“ginny moneys: not" otherwise “appropriated and ‘issue his : warrant oo a 

ee settlenignt thetest: | ee | fey 


~ AMBROS SE E. ‘SMITH. 


“Decided Wovember 2, 1916. 


an 


ae Revavatsiet—Rosesup Inpiaw Lanpe-GonarondnonPomemade Price. 


The | ‘pr ovision: of Rule: ‘46: of the. Rules of Practice. that. an. ‘ebtryman may 


1 bee? submit’ final. proof. during the pendency. and after trial of. a: contest: against. : 7 oe Z 


ods ae entry and complete’the same “ with the exception of payment of the — 


oe ae “purchase: money: or conimissions, ieee ie applicable. to. entries. of: surplus: or. = - 
ot agnallotted* Rosebud ‘Indian’ ‘ands under' ‘the: act : of March: 2, 19073 and ps 


. ele where ' the’ Yocal officers’: ‘erroteously: required an ‘entryman: of such lands ae oe 
ae “who. ‘submitted | commutation proof: under. ‘section 8 of ‘the. act. of March 2 


oss 1907; to make payment of the balance of the purchase price, contrary to — 


a ' the: pr ovisions ‘of Rule 46, tlie entrymati is entitled, upon cancellation of. A Th bee 
EE 41-0 entry as result of: the contest, to. repayment. of such balance; as. excess gre ae 


i : payment, under the pr ovisions of the act, of March: 26, 1908. pAb 


aes | Swuexnr, Assistant Secretary: 


ThE: ‘Department. has: eco deidéned: the ‘above: ientatled case in’ the: ‘ 


<a light of the contentions presented’ by the. petition for the exercise | | 


ee of supervisory. ‘authority. filed with the Commissioner of the Gen- — pee 


: a eral Land Office and by. him transmitted to the Department with 
“favorable: recommendation. - | | 


_. .» It. appears” that: on. ‘October ae 1909, bee, ace ‘Smith Tea : 
| Homestead entry. 01508, under. the act: of March: 2, 1907 (84 Stat., 


oe 1230), for the SE. 4 “Seo: 99, T. 101 N., RB TOW 5th P. M, ML, Gregory, | 


South, Dakota, land district... 


aie _ June: 15, 1910,, one ‘A. Julia: aoe filed anne ulfidavit ee ee 
. aide enitry alleging. jn. substance that. Smith: had not. established ae 
dona fae residence. on. the land: « Notice y was served:o on ‘the defendant ae 
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: i Sa on answer 1 having beat filed a Hearing: was: hid! Before the. ig ae _ 
> officers Ja anuary 24, 1911... The: register’ and receiver by’ decision’ Ons 
“3 May. 11,-1912, found that, the. charges. were ‘sustained, and. on. appeal fe 





o the. Commissioner, Bing affirming . the: decision. of. the. local: officers, eae 2 
~~ held that “ defendant. never established: a bona fide. residence. on, SA1d "2 


he Sea, ee CG Se 


oe “Yand until after. he had notice of the pendency, of, this. contest.’ . The. = 





eae Commissioner’ S. decision became final and on 1 May 23, 1918, ‘Smith's et ae 
ae entry” was canceled. re cent. 
When Smith inde ih: nity: ander counldarabiog, Ontober 4 ‘1909, oe oe ee 
Te he paid the necessary: fee and.commissions, amounting. to. $14, ‘and We 


ae - addition: thereto: $192. as: first: installment: of the: purchase: ‘money, oh oe 
the ‘balance to be paid in ‘five equal: annual ‘installments: as’ fixed” bye oe. es 
ce the” act hereinbefore, Cited, and ee thereunder | ‘ipa : 


Reservation: (37 i 'D.. 124). eee Ge ead Bees 


The, record discloses that: upon Lhe contest. “prooeginge ee St te 


by Davis, and. in. connection. with. which hearing: was held. J anuary” . 


rae - 24, 1911, the local. officers, for some. reason. not, disclosed. by. the record, 
did not. render decision. amt] May. 11, 1912... In the meantime. Smith, coe ee 
taking. advantage of the first. proviso, to section 3 of the act of. March Ce 








9.1907, SUPPA,, ‘gubmitted commutation, proof to the local officers, on 


pe July, . 5, 1911, : which. proof, was, ‘rejected. on. the ground. that. “No. 8 


money. ae bean received to cover balance due, interest, and commis- 


slons and. testimony. “fees.” | “Tn; pursuance: of the ‘local - officers’, de-- : 


+ mand that, the, full, ‘purchase, price be paid. within, thirty. days. from. 


their. notice, and. in order to. protect: his. rights. under ‘the act. of ae 

_ March. 2. 1907, supy ‘dy as construed by, the local. officers, Smith, on. 6 

August’ 4. 1911, “paid ‘the. balance, of the commutation. price, $768, a ee 
: together with, interest and commissions. «The commissions. were. oe Bee, 

| ried. in, the. receiver's unearned account. and, subsequently, returned — | 

oto: claimant. gee we ak Sets ee | ae 

- a Thereupon, ¢ after receiving “the. putcliaee’ price in Balt the. register eee 
and receiver, by notice. to. claimant. under. date of September 6, 1911, a 


ie did: what. they. should: have done in. the. first. instance, namely, Suge! cre 





~~ -pended. the proof on the ground. that. “ “no reason is given in the proof o. ig : / 
as why: same. was not. submitted on. the. day advertised; also. that contest Pe as 
os a 1445 is: pending involving this entry at i 


Rule of Practice 46, as. then i in: force, pre ovided that: 


“Where, trial ot a: contest. brought: against any: entry: ‘or: ‘filing 1 ee taken: eb'plate oe 


: ae ‘the entryman, may. submit final ‘pr oof: and. complete the, same, with, the exception ie : es ee 

ee of. payment of the pur chase. Money or commissions, as. the case: may be; ‘sue 

es final, proof will be retained in the local office, ‘and, should the. entry. be adjudged ee 
| Wald will, if t satisfactory, | be rnedepted t upon payment 0 of the: Spur chase > money, or Pee 











SE BOS "DECISIONS, RELATING TO. THE. PUBLIC. LANDS. a os “Cron 





fet 5, 8 
fe Mis 45 


wo eee and final cerdifente. will issue without further action. on. ‘the A ne. 


hae of the entryman, except the. furnishing by. hint, or. in case, of his s death, by, ue pice 

a legal representatives, of nonalienation affidavit. =, ~ as 
-... | ,In such ‘cases the party making the proof will at the time of t submitting same gar, 
a “be required to pay. ‘the fees ‘for reducing the: testimony to writing. oo 


~The proviso. to section 3. of the act of. March 2, 1907, supra, under ae 


a which this ‘particular entry was commuted, is as, follows: 


- Nothing in this act. shall prevent homestead ‘Settlers from: ae ‘their ae 


7 entries under. section. twenty-three hundred and one, Revised Statutes, ‘by pay-_ ee rf 


‘ing: for the’ Jand : entered the: price’ fixed ‘herein, “receiving credit for ‘payments a 


ae previously made. | “In- addition to the. price to. be paid for: the land; ‘the | entry-~ 


man’ shall pay. the, same fees and commissions ‘at’ the time of commutation: or. se 
final. entry. as Now. provided by: law, where the. price. of the land. is ‘one. dollar eT 


and twenty-five, cents per, acre, and. when the entryman shall have complied. with :° ae 


erie the requirements and. terms of. the homestead laws as to. settlement and .. 


: residence. and. ‘shall have made all. the required payments : aforesaid he shall be i 
entitled to a patent for the lands entered. ae ae tie tae 7 Bar, 
* The practice as aid down in ‘the Rules of ‘Practice skould: have 
been followed. In this. case, notwithstanding the lands. entered. ‘were | 
surplus’ or unallotted Rosebud Indian lands. : Nothing in the act of: 
March 2, 1907, ‘supra, can. be fairly construéd | asa modification of the 
- rule of ‘the’ Department. as to. proofs. and payments pending contest, 
“a rule founded upon, considerations of justice. and fair dealing. ‘The. 
| local officers, therefore, . should not have seam payment: of the 
balance of the purchase money: Ps ag 
~ When repayment was ‘denied 3 in’ the: case a by: tha: Commiskonet of . 
iS the General Land Office February. 1, 1915, and also the Department 


| on. appeal April 29, 1915, the issue now: presented was not raised—_ : 





| namely, whether or not: the local officers. properly required claimant. | 


* ted pay the. balance due in connection with the eas submitted onan 


: “ entry against which there was a. pending « contest. 


“The Department, ‘upon reconsideration. of the case, ange that tai 
‘first. payment, made. October 4, 1909, consisting of $192 first, install- na 


ment: of purchase | money ‘and $14 rane and commissions, was ‘proper 
a a “and. no authority of law exists for. the return of any. portion thereof, . 7 : 
Bo ‘the same having been: forfeited through claimant’s failure to 0 comply cae 


with the requirements of the act under which the entry was made. 


~The balance of the purchase price; paid August 24, A9it, amount. 


— 7 “payment in excess of the legal: équivenitinte; ‘properly 


“ ~ returnable under section 2 of the act of. March: 26, 1908 (85 Stat:,; 48). ae 


ae is 0 0t- petition. is accordingly granted, the. prior’ ‘departmental. dec a 
“cision. rendered herein vacated and the papers in the case returned — 


| as with direction. that a repayment. account. be stated and submitted, for . - — 


ee approval i In accordance with st views: herein n expressed. 


‘ | Reorsren AND’ “Ruciiver: 








MINING 1 LOCATIONS on SHOSHONE oR WIND RIVER, LANDS. 


“Insmevorions. 

| Derarrncenn OF THE i Tirrenion,’ 

re | ~G@unerat Lanp Oreo. 

| Washington, N ovember 10, 1916. 


United. States ‘Lind: Ofte, Dade: Wiyoring.: 


ene Sigs’ Section 2 of the act’of March 3, 1905: (83. Stat. _, 1016), ole a 
oes. Widin: for the disposition. of lands: within: the ceded portion Of they: eo 
former Shoshone ‘or ‘Wind River Indian Reservation; in the Stateof =. 
L ee | ‘Wyoming, under’ the provisions of the homestead, town site; coal. and . : Pil, — 
co woe mineral Jand- Jaws Of the United States, Provides, among’ other - ee 
ee. . ‘Notice of location of ali. miner al ‘entries’: shall pe filed in’ ‘the local land nd oftee ee 
a of the distr ict in which the. Jands. covered by. the location are situated. ee ms 
eo “The act of Congress approred. Aneel 8 21, 1916 oe Stat, 518), pps SES. 
oo provides Sore 7 7 ee we 
a “That the Secr etary: of: the, Tuferior ' is s authorized: and: | empowered to 0 Jease, Pee : 
othe production. of oil. and gas therefrom, lands ‘within. the ceded. portion of: said ee 2 


ee reservation, under such terms and ‘conditions. as shall be by. him prescribed. 


ore Said latter act operated. as a repeal of ‘the general. mining laws, cae ca een 
ee ‘so far as they were applicable to lands containing deposits. of oil and oo 
cys BS: within. the area, above mentioned, and deposits of oil and. natural) 0; 2 
“gas within said area are subject. only to lease: under: Baid ‘act of 0 2 
ora ~ Angust § Ol, 1916, under such terms and conditions as the ‘Department oe ae 
“may prescribe, a i | : | ee 
ie “A eapdingly 5 you. will hot 2 receive or tfile a. note of rainatal ern oo 
2 for oil or natural gas deposits i In. any case where the notice of location | ole en 
8 purports to be based upon a claim. and.a- discovery: and location Oe 
on deposits. of oil and: natural. gas, within: said” area, made from. and — oe 
after. August. pig 1916. All such: notices ‘should. ba: returned. tothe. 0h Pe 
ae "parties filing same and their, attention should be. called. to, ‘these s oe 
| ee - instructions. : Bue eek a See eee 


NEN respectfully, 
6. M. ‘Broce, 


“Approved, Noveniber io, 1916: a OPS Ea e. - 
- , Bo, 0 Bymmner ie ip Saat o« 
Aetna: Sooty. 





Ce, oe "DECISIONS. ‘RELATING TO THE: PUBLIC. ‘LANDS. ee 583. ee 








B84 a 7 “DECISIONS ‘RELATING ‘TO THE ‘PUBLIC LANDS ae To = oe 


oe — TURTLE ‘MOUNTAIN, INDIANS—ALLOTMENT SELECTIONS oN 


ea ‘Reoremms AND Reena 


PUBLIC DOMAIN. iy 
Insrverions.. a 
¥ | | Dupaxmanayr ¢ OF THE , Livreetor, a 


| GENERAL Lanp © Onin | 
| Washington, N ovember. 10, 1916. 


United ‘States Fave Oftons.. oe ae aes 
“Sines It. ine been brought. to. the attention. of t the eee that Mee 


a - a eonaiderable. confusion exists: in the minds of many. people: who. are 
endeavoring to. make. entry. of lands which. they: believe have been | og 


a . restored. to entry. by virtue of. the decision’ ‘of the. Department in the’ 


ee case of: Peter J. Voight. w. Josephine Bruce. (44 Tae sD: » DOA) » which c Z z 
held that. certain Turtle Mountain - selections. were ‘illegal. “These | a 
persons” are. settling . on Jands embraced. in such. selections. ‘without aay 


, regard to whether trust, patents have been issued upon the same, or ~ 


~ whether the. selectors. were born before « or. after October 8, 1904, ‘the : - 


date when the tribe ratified the provisions contained in. the’ act. of. ec 
Bae April 21, 1904 (83° Stat., 189, 194), which’ ratification | was. required - 3 
under the terms of the. ‘det, before the same became effective. Appli- 0 


~ cations are also. being: filed for. lands embraced in Turtle Mountain 


< selections; and to. contest, such selections. without regard to ‘the | cir- . os 


i cumstances of the case. fae ee ee 

~The mistaken’ impression Has prevailed: in some. squatters that the. _ 
said decision held all’ selections filed after: October 8, 1904, to be ille- 

gal, whereas it: had reference only to those’ made ae ‘children: born. 
after that date, the time of filing of selections for children born c on or - oo 


3 before October 8, 1904, being. immaterial. 


“No ‘contests will be allowed against. Turtle ‘Mountain’ seledticns: : 


an 7 whether patented: or. not where the same are based on. “charges. of | 


: Le illegality growing out of § said decision. (Voight: v, Bruce). as the facts a 2 : 
of the illegality, if the. same ‘exists, are shown on the: records in ‘the ci te 


at Perm aie Ger 


~ General Land Office’ and in the Indian Office, and no additional. ihe sc 

-.s .. formation can be furnished by a contestant. Moreover, as ‘the feud 

ae cessful contestant of an Indian allotment gains no preference right. 

ve” of: entry, the contest would avail him nothing. “The selection will be 

: 7 he canceled i in due course and the Jand. will. ‘become. subject to disposi- - ae 
He BION 2 3 ae et ee ie ine 


; :s : 


ae “As all Turtle Mountain’ beens were Ser ie ey filed Bie - a . 
on with certificates from the. officer of the Indian. Service char ged with.» 


: : : that duty that: the selector was a member of the Turtle Mountain . aa 
eee a - “tribe of ‘Chippewa Indians’ entitled to a selection of Jand, under = 
ee ~ the c construction oe the Turtle Mountain act. then n prevailing, eee Pe 





Eee 4 "DECISIONS. ‘RELATING TO THE PUBLIC ‘LANDS. ee ESB ade Bae 


oe “the sllowainoe of the same by ihe. ical land officers thay: dre 4 rig tne 
-.-aftersuch allowance as segregating the lands covered thereby: Such = 9” 
- lands, therefore, are not subject to entry or’ settlement until after the 
-... selections have ,been noted as canceled on the. records. of the.local: 
oe Jand: office, and no. rights: can: be regarded. as: initiated: ‘by: the: tender co 
- of an application fora tract embraced ‘im suich:a selection ‘until after: 
such notation has been made — i D., a) hot L D, ne CBE a 


nets L. D., 12), (207 U. S.,407).° | eo 
sd yon will endeavor to: have thé: funts: stated 3 in this Tatier bronchi wig co 


a _ to the general. notice: of the public i in: SO. far ‘as the: same can: n be. done 


— a without, expense to the Seren TU os Sc ec 
es re ae ae = 7 La : be eS CC. M “Baooi,: 


“Approved, November 10, 1916: 
Bo. SWEENEY, © > 








“doting Co ommissioner. Es oe 


| Assistant 5 Seoretary. Ae — sata De ee . Saket spate eae oP Bee : ie 


Pie Ae wee FETS arias aes pak eos Tae ES Tok tay Pee fen che es 


CAREY. /ACT_ELIMINATIONS: FROM, APPLICATIONS. ‘FOR 
: _ SEGREGATION OR. WITHDRAWAL. . : 


| Recunanions. 


| Deranraonnn OF: TE Ace fe fee ha 


, Ce Se Washington; November: 23; 018. 
| The ( Coun eae oF THE ‘Cieeiat: Gann: Orrice. 3 


Dear Mr. COMMISSIONER : ‘Lam in receipt of your: Jettet of bchaabae? we ee 


a 1916;: transmitting for consideration: proposed new rules to: gov- | ae 

erm eliminations from applications for segregations under the Carey ee 
oe Act. (28° Stat, B72). the: withdrawal: act of ‘March 15, 1910. (36 Stat., a eo on 
ot 237 ies and. front applications. for segregation: ‘or. withdrawal. oe a 


Ido not agree. with the conclusion. reached in your: paper, lathes © eee 


ie from. the, administrative or legal. standpoint. Administratively;;I 00 
believe: proposed. rule. 1 would. lead -to.. confusion. and. possible harde 0 e 
on ship. and suffering to. settlers. and. applicants,. -and::in., cases.: -where ee ae 
ah - segregations, are finally. allowed. might embarrass. the, disposition, of en 
-. the land: under. the Carey. ‘Act. ‘The. general: rule of: the. Department, ee 

oo as) laid. down i in numerous decisions, and. approved: by. the. Supreme — ee 
Court. in. case: of Holt. w.. Murphy. (207, U.S., 407),..is to. the: effect. 
ee ‘that. the’ ‘Secretary of: the Interior is. fully justified | in. ruling that. No: 


| applications | will be received nor any rights. recognized, by. the. tender 3 


a of, an application. for. land embrac¢ed. in. selections. and. entries: oben be 
ee record until same. have been. canceled. upon the. records of. the, local Coe Ss 
aes. a land office. ‘The | reason. for such a. emule is equally forcible with: ©, neo 








ge » 536° - : "DECISIONS RELATING To! THE ‘PUBLIC LANDS. tron — 


: respect to. Tandls aopled os OF: Bee ad ‘inde the SO- sealed as | : : x 7 


Act or acts supplemental. thereto... The. act, first. mentioned d--prowides: a 
poe that, the Secretary of the: Interior— ee A aE Re, adage 
eee "may make necessary regulations for the reser vation: of the ‘Janda’ ‘applied: for by. Si acta, 
| ae “the: States, to. date: from: the date of: the filing: of. the: “map and plan of! irriga- ~ ae J 
.-* . tion,, but.such. reservation: shall, be’ of: no, force. ‘whatever, if: such. map: and. ee i= 
fe - of. irrigation shall, not. be approved. a ban. ae rat Sey 


“Tt is argued that under this provision. on nee Linde: ee by ae Ba 


ae - application: for. segregation are: subject. to settlement and: to- applica- : 


ae tion for.entry until actual segregation. of the lands is: ordered by. 2s 


the Secretary of the Interior, whereupon. such settlements. and. appli- a 


-- eations are defeated, but that if the-application for. segregation shall ee 


oo 2s be! finally denied, the subsequently initiated claims are valid. 


‘As, indicated, this, im my. opinion, is’ not. good. ddrinistration, — 


ae either from the. standpoint. of the Government. or the people, and I 
am not convinced that the act:of. 1894, supra, necessarily bears out 
mo the construction: indicated. At provides. that. the reservation shall be ar 

of no force if ‘the application for segregation. be not approved, bub ge 
es S it also provides: that. the Secretary: may make necessary regulations oe . ? 
_. for the reservation of the lands, to date from the filing of the applica- 
2 ~ tion, thereby vesting in the ‘Secretary. administrative: ‘discretion and 


ae authority with respect to withdrawal of the lands pending considera-. | : s. 


ee : i tion andl disposition of. the State’ Ss application. 


Be that as it may, the question appears to be dice of oe the “ ae . 


aie subsequent legislation of September | 30, 1913 (88 Stat., 113- 1iayy Js 


providing a method: for the opening and restoration of withdrawn ee 


| or reserved lands. Section 1 deals.with: such reservations as are'to 

8 be vacated. and: set aside. by the. President: and vests in. him broad. 

ce - discretion as to the time:and manner::of restoration, in order that 
ae good administration may be maintained ‘and equal: opportunity af 

as forded the general public. © Section 2; of the act 1s ‘to the effect that—> 

BOCAS Ok where under the law the Secretary of the Interior is authorized. or directed to. ae 

co) Take restoration | ‘of jands’ previously” ‘withdrawn, he ele also restrict. Nee ae 
ae stone Piglet ie Bee te RAO a. wey ee eee aey ie Chae Pee 


oad ‘Wharetbre,: authority 4 fx ipasericking’ thé: ispositiod of fledas’ ee 


ee reserved or withdrawn in connection with applications and segrega- 
tions under the Carey Act be not found i in the’ Carey Act itself, it is ea 
 t6: be found in’ the act “just: cited: I therefore her eby establish the 27.22. 





— following rules and regulations governing lands covered by applica- oe 


eo oa tions for’ segregation | under the act of August: 18, 1894, segregations i | 

made under said act, and withdrawals: under ‘the: act. ot March 15, i hea 
ee 1910, supra, ‘while pending and when éliminated or restored: " 2 ae 
eee se ‘Lavids: embraced in pending applications filed by: States Sada’ Hake” 
fe the act of f August 2 18, 1894 cae Stat., Aen) and described § in n accom ioe : 





LP a Pere, DECISIONS RELATING ‘TO THE. ‘PUBLIC. ‘LANDS. Sie ieee ; 


: oe Se eee maps aa plans’ ot: arication: daede. swithdiadin. ‘under! the. a oat 
baer ve act of March. 15;: 1910. (36 Stat.; 237 Ve: and lands. covered by: pe ose 
ae a proved. segregations under. the’ ace of: August. 18, 1894, ‘supra, arenot ee . 
. “subject: to: ‘settlement, application, entry, or. olen. filings awhile wre- : : — 
_. +. served, withdrawn, -or segregated, and: applications. to file, select, OF, ee 


. enter tendered. shall be. rejected. by. the. register and receiver... ie a 
225 Upon. rejection of an, application: for segregation. pare the Se 


te 2. Carey Act, or: upon. elimination. of: lands from: ry segregation: ona. 2S 
be withdrawal. under, the act. of March 15, 1910,-such. lands, not.other; 

= Ae wise’ withdrawn, reserved, or appr opriated, shall be restored to entry ° ce 
es under: the: homestead. ‘Jaws. only. on a future.day: fixed’ ‘or,appointed, 9 
and to entry,. filing, or. selection generally. ona. subsequently fixed.or 0.0 28 

Pet appointed. day... “Applications: may. be filed under. the. regulations. ‘of * = a 
May 92-1914. (Circular 824, 48 L. ‘D. 1 254), twenty days before. the 
2 land. Geena. subject to entry: filing, or. selection. contemplated... Al : ed 
e applications: under the homestead laws. under: Cireular, B24 shall be < ee. 


ES to, entry. thereunder. a : oe gh 
ee _ Prior. regulations, in ‘so. “far as. 5 they * may ‘conte herewith, fae toe 
a — revoked. eat en ar fe ee oe a ee 


ae The niGn Gk bein 


Ney truly, yours 


tecit Se no OP Su Pe ETI. Re wee. 
LO tein Gy EE at 





. -. Auexanper T. Vogensane. 0 000 


"PAPAGO. INDIAN ‘RESERVATION—MINERAT, ‘LANDS. - ue As 


- Reaurations._ 


_ Washington, D. Of March 2, 1916. 


+ The SECRETARY. or ie Te deol 2 Dede oe ee 
(Through the Commissioner of the General: 1 Land: Office. ey 


on I invite your. attention. to Executive Order No. 2300, signe d ee oe a - 


2 ‘the. President. on Ja anuary 14; 1916, withdrawing cartain. desenibed 02°: a 
— lands i in southern Arizona for the use and. occupancy of the. Papago ee 
| - Indians, and ——— to the concluding Paragraph. of said order, ee 


oe ~ which reads: 


Ese “Whe, foregoing venergaubn is ‘hereby. created with the. dinderstunding:| tht. it i as 
-. \ shall not: interfere with prospecting for minerals, under such rules and regula-. 9 ee Sn 
: ae tions. as. the Secretary. of the Interior may preser ibe; or: the. filing of. entries in < Ae ce 
-- ‘accordance with the mineral land laws of:the United States: And further, That Ye tee 

ae nothing: contained herein: shall affect any. existing legal Tight ¢ of any: person to we rr a 


- any of. the lands herein. described. 


In connection: with. this. ace there : is anes a.  Tetior “dated: es ee 


. “March J, 1, 1916, fr om. the > Commissioner of the ® General Land Office, - ae 





pean "DECISIONS RELATING TO. THE PUBLIC LANDS.. a : “vote ne 


“ "ebssbeag the disposition: of lands i in’ hie: ren area, qmndae cies. = 


. : 7 mineral land laws and the possible need (from an Indian atjuidpoint).. ts = 
bes of regulations to govern prospecting for minerals.’ er oe 
~T have examined carefully the existing’ regulations pertaining: te — 


eee ~ ‘mineral: lands‘on the ‘public domain for. the ‘purpose of ascertaining =~ 
Miegeee whether. such” regulations are applicable to the Papago reservation, : 
and T believe that ‘they. may well be applied to the reservation, pro- 

- wided: opportunity: 1s: given the: ‘Indian Office to investigate all appli- oe 


+ ations for mill sites, i in order‘that. ‘proper protection may ‘be. afforded lobe 
ne the Tndians in’ ‘connection with their water. rights. po de 
So Phe. Commissioner’ of the General. Land ‘Office has axpresel: a ‘ 
alte se willingness: to advise this office of all applications and’ entries formin- 
a ing claims covering lands within the Indian reservation, in order that s 


a - : e the Indian Office may investigate the bona fides of nner claimants: : : 2 
oo por: to the issuance of patent. If this course is: followed; of which. 


a ye approve, and in addition, the: suggestion as to mill sites observed, . 
~ T'believe: that’ ample protection will be given the Indians i in ‘the occu- 


i pation — and use of their nonmineral lands. Under the mining laws : | 
and regulations, applications for mill sites may’ cover. lands not Sane = 


oo and not necessarily contiguous to mineral lands. 


Moipal therefore recommend that the mining reptilatiois’ af. ‘August 6, : 
| 1915 (44 LT. D., , 247), ‘be considered aS applicable to lands within the. 
‘Papago reservation, established: eos Executive: Order of J Suey 14, 


oe 1916, with ae above modifications. aa eo aes 


| Cano Sets, C ommissioner. 3 


ee Gunman ano Orrice,: 
ae ee ee Washington: Dy G. , April 1, 1916. 
8 ze concur. in the recommendation of the: Commissioner of Indian 
— os cote ie ace Gas Tamatan, Commissioner. 
| Approved as: acon ded: Apzil 19, , 1916 ee a 
» ANprrEus A: Jonzs, - ia ee Z 5 - . . hs moe) x Te, 
& st: Assistant # Seoretary, ao ae a rks atl ah eed 





} oe : "DECISIONS ‘RELATING TO “THE: PUBLIC" “LANDS. a one : 


: Rectan AND ) Race 


a SuPmRnrENDEN® OF p San Xavinr Inpran N Sor00r, 


| pa o ae for fral’ ‘proak * : ey a 
4, When the two copies of, the. noties.a are scetubhed witb an Ate poe 
ee ment: stating no investigation necessary, ‘the register and. receiver. “will yes 
| act upon. the. merits of the proof as: submitted. ‘Where the. returned es 
oe endorsement. of. either. the. Superintendent or. the Chief ‘of ‘Field rer 
cach Division. states investigation will: be made, the. register. and ‘receiver “=. = 
ae will act on the merits of the proof, and, af. found. regular, issue. final _ a 
_ 2. certificate: and advise. the. claimant. that patent. will be. withheld by eo 
ne the: General Land Office pending report. by the Superintendent of the ee 
her San Xavier Indian. School or the Chief. of. Field. Division, as the Beye 
os a, Case, may be, : on. the. bona fides of the claim. See circular. October 30, Se a 
a 1018. (42 L. -D:; ATL): | 7 tenet is tens 





 PAPAGO. ‘INDIAN ‘RESERVATION—NOTICE | OF ‘MINERAL: oe a 
7 io APPLICATION. 6) 28 fae ae 


cea Cup OF Fr Division, - 


i supervision ee fonda a 





| Ivsmocr0Ns, 


ae - Deparment oF THE TnvTERIOR, ee 
yeti | Genera: anv: ‘Orsi. 
Washington, ‘ademiber’s 5; 1916. 





' Phoenta, Arizona: ee 





“Santa. Fe, New: Mu fata = 


* Tucson, Ariz ond. 














Bia ‘The Executive Order of Te ‘anuary 14, 1916, withdrawing ‘and ee 
setting apart. asa reservation. for the Papago Indians certain eres oe 


In the State of Arizona, provides that: 


The foregoing reservation is hereby: created: with. the: uiiderstatiding- that: ite . 
“shall. not. interfere’ with’ the prospecting: ‘for, minerals. under such: Tules” and ts 
| regulations as the Seer etary. of. the Interior may’ ‘prescribe or the. filing of entries 


in accordance. with the: miner ral laws of the “United: States. 


- ceiver. all fora a copy ‘oft notice. ‘of en to. ‘the sre 
tendlent of. the San Xavier Indian School at Tucson, Arizon: jor. ‘to : ; 





2. The. register and recelver will also forward a a ‘copy  6t chid notice | ; - i ce 





; . of  epplication, to the Chief of Field Division at Santa, He, tian a i 


5. In any case. ntiere final certificate i is s ingued: mad ‘investigation Thee 


oe tol be made; the e register and receiver. > will forward. with. the record: Poe : 








ee Cum OF. > Fm Division, - 


copy of their letter: notifying ie party that : patent will be withheld te | oe 
= until ‘report has been submitted. . - i 


pf PAO et “DECISIONS ‘RELATING TO THE, PUBLIC. LANDS: ven : es 


Chee tins piers | eae ae on Titaaan; ee 


Commissioner of the General Land Sm. 


| | Cato Sens, — a 
_ Commissioner a Indian Affairs. & ois, 142 


| Approved Decor 4, 1916: 
_ ALpxanper T. Voonrsaxs, First Assistant Secretary. 





- PAPAGO INDIAN, | RESERVATION_NOTICE OF MINERAL | os 


_ APPLICATIONS. — 
"Ixsrvorions. 


» Deparrsent: OF THE. ‘ Taineiion, ee 
: Genera Land’ Onkica, | ee : 
| Washington, December 5 1916. 


Santa Fe, We Mesto.” 


| SUPERINTENDENT oF SAN Xavinr Toran’ Sembon, oe eS eee 


Tucson, Arizona. 


"Sine! By. eodlar etter of ever ites addressed to ane Register. 


and Receiver, Phoenix, Arizona, and to each of you, the: ‘Register 


-, and. Receiver have been ‘directed’ to. forward to each of. you a copy 
‘of notice of all mineral applications for lands ineluded i in the. Papago a. 


Indian ‘Reservation by Executive Order of. January 15, 1916. In. 


addition. to the: instructions given to. you in said. circular letter, the : 


er following additional instructions are issued for your “guidance: 


1. All. reports on ‘investigations. made by ‘the Superintendent, = : 


a Riles Ss Chay cers Ce 
“Commissioner in the General Land Off. 
Cato Sets, 
Sea eet, Commissioner of Indian Affairs. 
_ Approved, ae 11, 1916: 
| ALEXANDER T. Vocrtsana, : : | 
a) First Assistant Seoretary. 


he whether’ favorable or adverse, will be transmitted in duplicate di- . a 
--reetly to the Chief of Field Division. at Santa: Fe, New ‘Mexico. Sere 
oe The: Superintendent will also. transmit. a “Copy, of his Fees to the era 
a Commissioner of Indian Affairs. ee 
oe “9, The Chief of Field Div eon. > will” conde ne ‘reports ‘pik ee 
ee est mitted to. him. by the’ Superintendent and make ‘such. further’ Meo Sees 
vestigation as he deems necessary and. thereafter make: report. a oe 
oye the Commissioner of the General Land Office with appropriate. rec- a 
~.. .ommendation as in other classes of cases, forwarding, with his ‘Report witha. 
ae copy: ‘of report. of the Superintendent. — | eee 





ee pails "DECISIONS. RELATING. TO. THR PUBLIC LANDS. 


een The Snonerany ¢ OF THE  Lrvimnon, 








"-RECLAMATION—WATER RIGHTS—CORPORATIONS. Se 


_ Ixereverions., 


Dapaniarenn OF. THE Interior, 
aes Unie Srares ReciaMAtTIon Senricn 
ab = Patiagton, bad agai 26, 1916. 


Sm: On July 11, 1913 (42 L. D. 250), ‘the. , Seorsiaiy: ‘decided’ poe oes 


dander the ‘reclamation law: water. ‘right applications. should. not be = 

~ made: by corporations. . The: text. of the. letter. of the. Department — 
i “would: apply: to-any: corpora ation, but. itis thought. that the spirit of 0S 
oe thie’ Secretary’s letter. would: permit a ruling: allowing water. aright 22023" 
; applications to ‘be made by. religious, educational, charitable. or. elee-: uae oe 
See ae mOeyRary corporations not organized or ‘managed for Brive profit. Se 


Tn. his letter of J uly. i1, 1918, ‘the Secretary says: 


a. am satisfied that. ‘Congress dia not. intend that these: reclaimed. jands upon. oo Soe 


, . waieh. the Government is expending the money of all the people: should be the a. 
cj subject. of: -corpor ate contr ol. These lands. are. to be the “homes ‘of: families. ao oo. 


Religious, educational, charitable and eleemosynary. ‘corporations - frees 


ee owning land: on ‘reclamation: projects frequently. desire to obtain a = 
| os water, right. for their. lands, and it. is. believed that the ‘Department i 
ae would, act in. accordance: with. a wise. public policy in authorizing ee 
- the sale of a. water. right to. such. corporations, when. not. organized oS 
ee or. managed. for private profit, subject of course to. the: usual ee 


i Arnie owigrship ‘Corporations. of. ihe ide listed: above. con- oe se 


ae : tribute. greatly to. the. moral and material betterment of the mee 


Pas on.reclamation. projects. a ee | | : aoe 
“Tt. is. recommended: that. the ‘Daparénenit: anthers the execiba eas ra, 


at Prot 


_ oa water right applications by religious, educational, charitable and 1502s ie: 
at eleemosynary. institutions owning — lands on ‘reclamation projects, 


. when such ., conporations are not t organized or: r managed for * private an 


) Wa R ne 


“Recotimendation: Approved: December 5, 1916: 
| _ AUBxANDER T. VocErsane, pee nas 
oe First Assistant ‘Seoretary. 


vapid 2 


A Acting: Director. oe oe : : | . 








WILLIAM H. WHITTEN. 


Decided: Mar: cB 22, 1916, 


pot? subject to entry as ‘unreserved. public. land. : 


Bel Font First Assistant. Secretary: Bite a coast ees Oe eee: on 
ee. ae “William. H: “Whitten appealed from ‘the RCE of € October 95, ee 
or “dois, rejecting his homestead application for ‘the Nw. 4 Sec. 20, Ty a 
14:8. R. 38: W., W. M., , Roseburg, Oregon, on the ground: that the’. : 
ee land had been patented By, the United 1 States, and was not subje ect. to 7 
entry. ; ae 
: “Marek 30, “1915, Whitten’ filed hone fea application Sahich ie 
~Tocal, Office rejected. because the land. had been patented. to 'S..A.:D. 
~ Puter,. and. because. the land was withdrawn. by Executive order Gee 
oe ‘August 13y 1912. The ‘Commissioner. affirmed. that, action. These . 
facts: are not™ disputed, but. counsel for claimant. argued that. as, by. 


_ decision of the Supreme Court of. the United States i In ‘Linn & Lane 


‘Timber Company ». United States (236 U.S. , 574), ‘the’ ‘patent was 
~ canceled, such judgment effected, on the. date of ‘its rendition ’ (March | 


$8, 1915), , a revestiture of title ; in the United: ‘States, and the land is 


therefore subje ect to entry. ott is. insisted that as title was outstanding | 
at the: date. of. the. Executive. ‘order, the reservation. oe have no- 


| effect: upon it.” This contention is nol 4vell founded. 


oo Phe Executive order was made August 18, 1912, at. a time ere the : 
United States was asserting its rights arising from Puter’s fraud i ing 
“ acquiring title. “When cancellation of the outstanding legal title was 
~~ “effected, the title sO reacquired related back to the date when the legal es 
See Paitle) was lost, revesting the. United States as perfect uninterrupted a, 
Seo “Bele as it had’ at. inception of the fraud. The judgment, in effect, 
ie "established. the. fact that the patent, was never intelligently made, ‘and a 
an equitable title remained i in the United States because of the fraud. 
ae __ practiced by the gr antee upon the United States. The equitable 
yg title, in fact, was never out Kor the. United. States. ‘That i is established Bed 
a e by: the decree. Be. le oe ee oS ae : | 
nai An order of reset eaten oper ten upon ‘thie eicttalile as ells as s the. Sodas 
an legal rights: of the United States in the land, and when the legal . ee 
- right -i 1s subsequently canceled, the order of reservation, which had 
‘been. made’ while legal title was outstanding, | is - effective, for. the 
eee complete title is merely reunited. where the oes title 5 was all. the | eo. 


a time. ‘The decision i is affirmed. 


pe be: ee " DROISIONS' RELATING TO THE PUBLIC: LANDS, ton 


me Meenas Fonrst ‘Lanps=Howssrep APpEtcaxton. Foutowine Camomaation oes 


= “ape cancellation;: on’, fee grotnd: ‘of rad. oe patent to: janis: within. ‘the’. ee et 
| —exteri ior limits of a national forest, entry thereof having been made prior Oe 
to the creation of. the. forest, ‘such lands become. > part ¢ of the | forest and" are he bis oie 


a saa Fi 
ps 








ae See — "DECISIONS: RELATING TO THE: ‘PUBLIC ‘TANDS, eee eae : 


"STATE. OF OKLAHOMA. 
“Decided April 24, 1916. 





pose RT 


“Srares, AND. . PaenrronrissGmarees FoR. Rawoariow hors. OF. Tox | 2, 1862, meee oe 


‘Srar., 08), AND JoLy 23, 1866: (14 Srar. ‘s 208), ConstRUED.: 


oe to: new: States, not ‘entitled: to ‘representation in ‘Goneress by the: Sappor- ore 
ae - tionment under the census of 1860, the amendment, (Act of July .28,-1866; 0 
. — 14 Stat., 208), to. the Act. of. July: 2, 1862 (2. Stat., 503), granting lands : ae hes. 
“tothe. States, for. the purposes of. education, ‘upon. their’ admission | to-thes) (3 Ss: 
“Union, ‘was intended. by Congr ess as. a pledge, and | is ‘ineffectual’ as a a grant oo 


“without: further legislation. 


= - Jonns, Pirst Assistant Séorédary Eee a =“ =) wets ee nt or ae 





The State of Oklahoma. applied: to enter 5, wi 60 2 acres sof end 4 in Gels) ae 


oe Gutlirie, ‘Lawton, and El Reno land districts, under: the acts of July — 


- 2,-1862' (12 Stat.; 503), and July 23, 1866 (14 Stat., 208), and ‘there. ae 
| after, on ‘the. oath ‘day of October, 1910, filed direct: ‘with the ‘Com-.. oe 
_ missioner of the General Land Office application forthe j issuance: ‘of ne 


and: scrip: under said acts, in the amount of 204. 240: acres eae ae 


being. the’ ‘deficiency. ‘of. its: distributive share. after the ‘State. has. applied yi a 


enter. ‘and. file: upon: ‘all. vacant, unoccupied ‘public lands in: ‘the State Of. Orla- ; 
homa: which’ are. ‘subject. to entry under: the acts above. ‘mentioned. . eg PE 


The Commissioner rejected’ the latter application, iy deceidke of e 
7 November 28, 1910, and from. this decision the State. has. appealed.” 
“The act of J uly 2, 1862, supra, provides 1 aha ‘part, as follows: , 


“That. ‘there, ‘be. granted. ‘to: the several States, “for the purposes “hereinatter = 


mentioned, an amount. of public land, to: be apportioned. to each State. 2B, quantity | on a 

| - equal’ to thirty thousand: acres: for each ‘senator and. representative: in Congress : ss ces one 

-. to which. the. States are. respectively: entitled. by the apportionnient’. ‘under ie a 
census of eighteen. hundred and sixty. oe 8 That all: ‘moneys: derived: from. ea 
the sale. of the lands aforesaid bythe. States, to. ‘which the lands..are: apportioned eee 

: and: from the sale of land scrip hereinafter provided | for, “shall. be invested in” a 

- stocks of the. United States, or of the States, or, some other safe. stocks, yield: eee 


ete 


ae he ‘moneys’ $0: “mvested: shall: constitute’ a 1 perpetual’ fund, ‘the: capital: ‘of: f which ae 
_.. shall remain forever undiminished: (except so: faras may -be- provided: in iseee 9 
ce tion. fifth. of this. act), and. the interest. of: which, shall. be; inviolably ; appr opriated; ES a Bee 
(on by. ‘eich State. which. may. take and claim the benefit of this ‘act,’ ‘tothe endows 8000 


‘ment, support, and. maintenance. of: at least one college where. the leading ‘object 2 : oe 7 
te shall’ ‘be; ‘without excluding other ‘scientific and. classical. studies, and. ‘including eae a 


cae military ‘tactics; to ‘teach such | branches: of Ae as. are related to peiniee aa ae 


nie ture and the mechanic, arts. 


By the act of Februnty 14, 1864 L (43 Stat, at 1), tl the’ time fot ; ee tha ro 


oe : acceptance of the provisions of the act of 1862 was extended, and ifs. 


a | provided.“ “That any. State or ‘Territory may accept and shall be: ‘en- ae ‘ . ee 
s fee to. the benefits. ‘of. the’ act” of 1862. ae ee Be - A 
‘ Although the caption of: the ‘act of 1862 rotate t6 isinds donated t #6. 


a Territories’ as. well as: ‘States, and. notwithstanding the oo of ie aoe. ae 
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i. oe he: act ae 1864, “the grant “was! ot ‘opnmtaacd: by. the Gna Lind oS 

..* Office to have ben made to Territories. See. Memorial of the Assem- 

oe bly of Washington Territory to. Congress, dated - December 91, 1865, 
vot Aivhieh: eee on : Page 1875 of the: Congressional Globe, oth, Con- = 


oe ~The act of 1862 was. | amended iby the act of t uly 2 28; +1866, pra, a 
ere. which 1s. in part as follows: a ne 


| "That. when any. Territory shall. become - a “State end be. admitted ato. ». tha pee 


Peis _ a Union, such: new. State. Shall be entitled to the benefits of. the: said. act. of. July - 
“two, eighteen. hundred and sixty-two, by expressing the acceptance therein re- 

. quired -within three years from the date of its admission into the Union, and 

-: providing the college or. colleges. within five years, after. such. acceptance, as pre; : Bg 


: “ Senlbe in this act : bee ES ser ae 
| _ By. act of March 2. 1887. re Stat. ., 440), fae aii was a wiads ee 
On the. benefit. of agricultur al ‘experiment stations which. might, be 


established, in. connection ‘with. agricultural and. mechanical, colleges 


| established. under the. ‘act of 1862...And. by. act. of August. 30,.1890 


| (26 Stat., AT \ certain. additional. appropriations were made “ ‘for. the. 
more: complete endowment and maintenance of colleges for the bene- 
fit of. agriculture. and, the. mechanic. arts,” established. in. accordance 
- with the act: of 1862; such. appropriation. to.be paid upon. certificate - 


- of the Secretary, of the Interior a as to each State and Territary, entitled 22 


: to recelve same.) 
~ Oklahoma, ‘by ‘Senet oe oint, Besoin: No. 3; approred eye 


a 23. 1910, accepted | the provisions of. the act of 1862, as amended, and. 


- obligated itself ‘to comply therewith, ‘and. now ‘contends that it Is. 
entitled to receive, under the acts. of 1862- 66, 80. 000 acres of. land for 


_ each of :its Senators. and Representatives i m » Congress 2 at the t time of = 
a = admission to-the Union. + | 


Reading together those parts of ihe acti of 1862 ad 1866 high ax a 


| a important | In ‘the consideration. of. this case, the same. provide. that | 
when. any. ‘Territory. shall” ‘become a State and. be admitted to the — 


- Union, there be ‘granted to such new: State an amount of. public land, | 


2. tobe: apportioned to it, ~equal to. 30,000 acres: for each. Senator ° ade ee 
Representative in Congress to. which such new State is entitled by the 
= - apportionment under the census. of 1860. No other measure ‘of the 
aa grant. 1s: prescribed,. and ; as Oklahoma. was. not entitled to. representa- ge 
-.. tion-in. Congress by the. apportionment under the census of 1860, it = 
Of, Te impossible for this Department to say how many acres it is entitled ae 
_» to-receive,: without: reading into the act something that | is not. there, ae She: 


: . and reading out. of the same. something. that isthere. = Pe 
_Hach new State admitted. to. the Union since the. passage of the ack Neo det 


ea 7 of 1862, that has received the benefits of that act, has received the same. i 
% by. subsequent legislation prescribing the namie of acres to which it >. 


. was entitled,’ a action by. Congress i is tantamount, to. a legislative BN 
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_ 


: . éénatiiietion, of! the acts sinder eonsideration. as a i an ad nob. oo 
grant to-new States-not. entitled to representation i in Congress by the el 
. apportionment under the census of :1860, and. demonstrates beyond = 


: = doubt the. necessity: of. further legislation’ in order. to determine the : oe ae 
ne nuniber of’ acres ‘such. States are entitled to receive:. eo ee 
This clearly appears. from. the'act for the adiniiésior: ae Colorado, : 


ae end the subsequent: act by ‘which. it: secured: the benefits of the ‘act ‘of 2 . 
ceo 18622 ‘Colorado -was the: first. State: to"be admitted to ‘the Union. ‘pure ve 
~ -guant to’an’ act. passed subsequent: ‘to the amendment. ‘of 18660:°The: rip. 
. enabling: act of the State was ‘passed: ‘March’ 3, 1875. (18 Stat., AT Se 
by. which grants of‘ land were made to the: State for ‘the support: Of i age 





~ commiori: schools, State’ ‘university, and other ‘purposes; but no. grant 
was made ‘for agricultural: and’ mechanical college ‘purposes’; “NOP! es 
‘did the act contain any reference ‘to. the acts: of 1862-66, nor: make 
any grant in Tiew of the benefits thereof, nor contain a. general: ‘pros. 
~yision, ‘similar ‘to: that found: in ‘other: enabling. acts, except for Oklae 008 eo 
- -homa, that: fhe State’ should: not ‘be ‘entitled to: any. further or other 


grant of land. for any purposes: than. as: expressly. provided. therein.» 
Colorado duly: accepted the provisions of the act of 1862, as: ‘amended, . 
“by legislative: enactment: approved. J anuary OF: 1879" ‘S. L., 1875, 


Pp: 174); but. Teceived the. benefits thereof. by. at: of April 2, “1884 - 


| (23. Stat., 10), which, including | the caption, is as. follows: 


An act. to. enable the. State of: ‘Colorado to. take. lands. in liew ‘of the sixteetith 


and. thir ty-sixth’ sections: found’ to: be miner ‘al’ ‘lands, and to secure to ‘the State cae 
Of: Colorado: the benefit’ of. the. act: of July: second, eighteen. hundred - and Sixty-. : 


two, entitled “An. act donating public. lands to. the: several. States. and: ‘Terri- 
tories which: may. provide colleges for the benefit: of agriculture. and. the me: = 
= chanic arts,’ 0 a Sas An , Py a : | x 


SEC. 3. That the State of. £ Colorado, in pelecting: ianaa: for: fe teria a ee 
| purposes | under’ the acts. of July ‘second, eighteen: hundred and sixty-four, and 
July: twenty-third, eighteen’ hundred | ‘and: sixty-six, may: select. an: amount | “Of” gree 


‘ ‘land equal to- thirty’ thousand’ acres ‘for ‘each ‘Senator: and Representative: which .. > ; 


said. State is entitled to in: Congress, from any: public land in said: State not. - ok 
double-minimum priced. land; or selections: may ‘be: made: from'said- double: ‘mini- 


mum lands, but in the latter case the lands are to be.computed at the maximum =| 


a -- price and the: number of acres. S proportionally. ¢ diminished ; but. no: mineral, pings Rome 
ae shall be selected. ee ee ee eae ove ae 


2 The only new ‘matter contained 3 in ieection 3 of his iick-i is the: dediet 88 
ration of the number. of acres to. which Colorado was entitled’ under. can 


a - the acts of 1862-66; and, since its enabling. ‘act’ did. not exclude: it a 


. from’, the. benefits. of ee acts, the provisions of which were. auly Soa 

| “accepted. by the State, this is the: sole: and only ‘purpose of said. sec- aos 
2 tion,’ which | was enacted, as ‘stated in the. caption, e ‘to secure ‘to ‘the — : a 

State” the benefits of the act of 1862. aoe Eee a ee 
Tn this connection, it is important iB note: thiat the. pepial of fidid eae 


os for internal improvements made: to. new r States by’ section. 8 of the ie act oa 


--48i37° VoL 1 451685 
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Of Séptdinber: 4, “1841 (5b Stat, 458), which’ definitely siecified. lithe 
_ number. of acres new States were entitled. to receive, was self-opera-- _ 


- ee. ‘tive, and Colorado. received the. benefits: thereof without, her a 


; Between: the dstds of ae passag ge of the original A of 1862 de “thie 


SEES ys cothe. amendatory: act. of 1866, enabling acts were passed. providing © ole 
si for the ‘admission of the: States of West Virginia, December. 31, A868. 
oes 2512: Stat., 688): which | never: occupied » the status of. ae Territory; hat 
ae | evada, March 21, 1864. ( 13: Stat., 80) 5 Nebraska, April 19,. 1864 -(48) or. 
a Stat, 4%. | West. Virginia. was given: the benefits of the act. of: 1862): 
son. April.14, 1864 (13: Stat., 47); Nevada, by act of July 4, 1866 (14.0 


Oo. oStat.,-85), and Nebraska, by: the act.of March 30, 1867 (15 Stat., 18), wane 
A latter’s grant of land. having been made by. the act of 1864. eee 
Shon North: Dakota, | South” Dakota, Montana. and. ‘Washington » were ak 

es adi tied. pursuant to: act of. ‘February 29, 1889. (25. Stat., 67 6),.sec- 


el ae ~ tion: 16: of which. “prescribed the number | a acres these. States. were ; ie 
2 aie - entitled to receive under the. act of 1862. ‘Said section ‘is as: follows: ee tad 


sic “That: ninety thousand: acres: of land: to be selected and located as ‘prov ided. ne a ee 

Se ee ae ten of this act, are hereby: ‘granted to each of said States, : except tothe. 
State of South Dakota,: to which one hundred. and twenty thousand acres are eee 
pe granted, for the use and support. of; agricultural colleges in said States, as pro- ne 
me “vided in. the acts of Congr ess. making donations of: lands for such purpose. ae 


The: acts of Congress referred to are those of 1862 and 1866. “Op- a oe 


. oe this reference j is printed i in small type: « vol. 12. p. 503, ” which — = - 
is. the volume and Page. of the Statutes: at. Large containing | the act ke ae 
ee of 1862. | ~ 


The same oth thie of Tahoe: (abe Sac: 10 of the act of J aly. 3 , 1890, 0, . 7 fe 


a 26 Stat. 215) ; ‘and. Wyoming (see Sec. 10 of the act of J uly. 10, 1890, ar he 
i - 96: Stat., O94). The ‘Supreme Court.of the United States, i In the case 
ec ok: ‘Wyoming Agriculture College. y. Irvine (206 U.. Day 278), held 2.8 

that the grant to Wyoming of 90,000. acres, by section 10 of the ast, a 


- ? last. mentioned, was pursuant. to: the act. of 1862. : | 2 ee 
’ The act: of J uly 16, 1894: (28 Stat., 107), for the admission of Utah, haan © 


. : “ag worded somewhat differently from, the. other acts. Section 8 pro-- : ~ 
a vides that in’ ‘addition to certain other lands vented to the: Sa _ Pay 


= ae ae there shail be. granted to it— 


bate . one hundr ed and ten. thousand. acres of lana, a be selected. and located as pro- me: 


wale 2 "vided - in the foregoing section of this act, and including all saline lands in said. 


a State’ a a #.0% ° for. the use of. the said’ university, and two: hundred thousand 


oo “ptttalr. , : , 7 : | 
oe : ~ While n no refaténee 3 is. + Hind-b to o the fact that ane prant’l is in n agcord: - a | 
ame with | Phoioms acts: of Congress, the Land of 8 200 000 acres: sis 


“acres for: the tise’ ‘ofan agricultural. college: therein. . That the proceeds ofthe - 


“sale of said lands, or any portion: thereof, shall eonstitute permanent funds, to — ae 


| be safely. invested. and. held: by, said. State, and the income thereof to. be used — as fa 


es exclusively for the. 2 Durboses ¢ of such een and agricultural college, respec- Se i ag 


Ce ag os "DECISIONS: ‘RELATING TO THE PUBLIC: LANDS, BAT a 


eo Gain ae dig same. purpose AS: provided in the act. of: 1962, nd: ae “ - ee 





“provided i in that act, the proceeds of the whole of the granted, lends 20. 


a are to constitute a, permanent fund, the income. thereof to oon used. diem. : ae 


eo - alusively for the purposes.of such: agricultural college. oS i 
-. There is no’ doubt:that this grant was made in fulfillment. of the a 


ae “pledge contained in’ the: acts: of1862-66;" and’ that. it was so-under- 
“stood: and received. by. ‘the State’ of Utah clearly ‘appears. ‘from. the oe 
catalogue of the agricultural, college of that State for 1901-1902, =. 
“wherein, under the head of “ ‘Foundation and. Endowment,’ ” the act of a 
July 2,.1862, is. referred. to ‘as the act: by: which the: college Was oe 


" “founded: ‘and; in: speaking of the. endowment: thereof; the grant of 5 
“900,000 ‘acres of Jand- is referred to: as having been made ‘under ‘thee! ee : 
| aforesaid act. ae, a eee oe aye oe ae a ee 
RT making inatite of: land ie 6 ingrrdeutingel nid: mechainiéal ealleves oe 
| | in new States, under the acts of 1862-66, Congress has not adopted. any — ee 
uniform rule with, reference to the number of acres’such States were : 


: ‘entitled. to receive: South Dakota, while entitled to two Senators’ and 
two Representatives | In ‘Congress at the time. of its admission: to the 


Union, received 160, 000. acres for agricultural and mechanical collége  - 


‘purposes; and Montana, which was entitled to two Senators and‘one — 


~ ‘Representative, recelv red 140,000 acres. (Sees. 17 and 19, act. of Feb- Wee 
 -Tuary 22, 1889), supra: Utah was) entitled to two Senators and: one 


| Representative, but, as has been. seen: received 200, 000, ca peat 7 


~~ to.the acts of 1862-66. “ 
It is argued. on: behalf of the State of Oidahoing: het to place: De ge 
different constr uction upon the act of 1866 from that contended. forges: 


utes). 4 pg 
On, cs ice it: would appear ‘that, as, ve new “Beate, nen + entitled Ses 
oo “to, representation in Congress. by. the apportionment under the census. 3) 
of 1860, the amendment. of 1866 was intended. by Congress asa pledge, eg) See 
Rees and 1 1s ineffectual as a grant, without further legislation. ‘This theory = 
- is supported by the debate on the bill 4 in the House of Repr esentatives, | ae 
; a pees on. ‘PP 1897-98- 99, of the = Gongressiongl Globe, 8 39th es oe 


would be to. hold. that Congress did a vain and useless thing when ee 


extended. the provisions of the. act. of 1862 to new States. This would | - - , . 
by no means. follow, as it must: be remembered that.the census.of. 1860. 
- continued to be the guide under which. the. apportionment of repre- ee 
"sentatives in Congress. was ‘made, for some years after the passage 

of the act of 1866, and new States admitted thereafter might have oa 
~ been. entitled. to representation in Congress. by. the apportionment wtih 
under the census of 1860, in which event they. would. receive the bene- owe 
 ~ fits of the grant—the nahen of acres being readily. ascertainable—-.. 
an. the absence of Jegislation to the, contr ary, pee. 20, Revised 1 State ge 
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- oe Cob gress; 4st ee Representative Kasson, spéaking i in » opposition or 
a ete the provision with reference to new States, Bald’? 0 ase 


aie ‘think it would be ‘better that the grant should. be: made. in the usuai way. | 


bese eae bill, proposes to. allow: three years for the: acceptance of the grant after: the 
nee State: ‘shall: have been: admitted, while, according to. our: practice. heretofore, the. o 
ee acceptance is made-at. the time: of the: admission. of the State. I very: much. 2 * 
eae ‘prefer to adhere to this. practice, ‘under. which. the. proposition is..made. and. oo 
ve accepted. at the time. when the ‘State is admitted, instead of our raking. this. 
aes exceptional provision, entirely. new ‘to. our legislation, pledging. ourselves to. all ~ 
ey Caged the: Territories and giving them three years. after "their admission’ in “which: ‘to: 
BUG caer ante accept the pr ovisions of the’ grant. PiaR ME Sees . | 


I took the position. that. it. was ungate: to make ‘pledies’ ieepectina’ the eee 


ao “disposition of. the public lands. and Territories: changing. their, wants. and condi- a 


- a a as rapidly. as do the Territories of the United States. 


Tt has. been ably. argued that the grant of lands to Oklahoma, by its sat 
: enabling: act.of June 16, 1906. (84. Stat., 267), for the benefit: of. agri- 
- eultural and mechanical colleges, was not in lieu:of the benefits of 
the: acts of. 1862-66, but, in view of. the. Department's opinion . that me 
"the measure of. the grant. 1s. undetermined and undeterminable, itis — 


“unnecessary to pass upon. this question. If this. be true, it is a matter 


2 wholly within the discretion of Congress. to. say. whether. Oklahoma | 


_ Shall hereafter receive the. benefits of said acts, and calls for no expres- | 


‘ : : sion of opinion by this Department at the present ( time. = 


_ The. decision. of the Commissioner i Is. s affirmed. 


ow 


“Decided October § 25, 1018, o eas tag 


Contes—Rexinquistent—Pisrenance Ricur: pane Pe Sa ae 
| ‘Where relinquishment: of an entry “is filed” with ‘full, inewledgs of. thé. fling. Sie 
oe OF - a. contest - against. the. entry, such relinquishment . will be presumed | to ane . 
ce, have” been. induced. by: the contest, and: the contestant. will be. recognized. = me 
eS entitled to a preference right to enter the land, notwithstanding Hhotice :. > 


eae of the contest may not have been served upon. the P entryman at ‘the’ time’ of | 


| Sweeney, Assistant Seoretiny) aye 


Pa? filing: the relinquishment. ' 


ae SE he 


‘Nels Jensen has appealed from’ the seedion: Of the ¢ Oominiationér’ _ 


| . “of the General Land Office of Ji anuary 20, 1915, rejecting his. applica- es _ 
tion to make homestead entry for séction 4, uF; 1 N., Ru31-W:, , North © ao. 
ee Platte, Nebraska, land district, and. ‘apeepting: the application of Ji ig uae 


- i C. Oswald therefor. 


ies “This land was feneny. Saneated in 1 the hoinestead’ entry of. Ja ee oe 
mae Es ‘Wilkinson, made April 9, ‘1914, and. on. “May 19, 1914, at-9 0’ clock a | 
a. m., Oswald filed contest: against the entry, charging’ among éther 
et . things that the same was made for speculative purposes, and not for 
+27. the les of arenes a home ue the land. (On uo same ate a 


ee 45.) a | DECISIONS RELATING TO. THE PUBLIC “LANDS. Oo = BAD he oe 


a ae 9. On 0 Yelooks; ‘Tar ames: oe “Wilkingon. filed: ae , relingaishinent: of. fig 2 ae 
entry; and Jensen. filed application for the land. On May 21,1914, 





| Oswald filed his: application. therefor. The case should. thereupon — . 


8S es have: ‘proceeded: in accordance’ with: departmental regulations . of. on 
; a April: 1, 1918 (42 1 ‘Dy % 1), and: although. ‘this: was: not. done, the: ee S 
7 regulations, nevertheless, apply in. so. > far as ‘the same. are: é:applicable ae 


ie | to: the present record... hg ae cee 
Wilkinson. was. not “formally: served “with: ee of. the. santas. os a 


| | - prior. to. filing the. relinquishment, but it-is. admitted. that. both, he. - ie: 
-.. and ‘Jensen were personally advised by. the: local - officers. that: thee ies. 


‘contest had been. instituted before :the relinquishment, and applica- oe 


ae 2 tion were filed. The q question presented is. whether. under. the facts: oa 
peer \-y established by the testimony: and: under: the regulations. prescr ‘ibed. | sous 
+ by -the Department, ‘the: relinquishment. should: be held to:have been . 

~~ induced. Oe the contest. . Tt 80, Oswald's: Feast should ‘ber: ee, 


ve : allowed. : ST ee a 
The act of May 1 14, 1880. (OL Stat, 140), requires ‘that. a éontestant. 


eas must procure the: cancellation of the. entry. to-be. entitled toa prefer-.. Eee 
ence right; and. while this provision: of the statute can not be disre- 
... garded by. the Department, it.is competent , for ‘it to: ‘prescribe rules eo 

—. of,evidence’ by which it-will be. governed i in the. administration of thers oe : 


oe act and the same have from. time. to' time: been thus pri escribed. © Pee es 
oe Te the case of E Crook ' v. . Carroll, UL L. D. OB) 8 the’ ¢ following rule ee 
ea adopted: ae ee 


“Where. it: affirmatively: appears of weaord: that. tha: dontestes: had: actual. poise Ue a ay 


= = of: the contest ‘before the filing. of. the: relinquishment,: OT where. notice: was: bye: ee ae - 
~. publication.and: was- -posted and. published jin: ‘accordance | ‘with:. the rules.‘of) 9 fo ef = 
oe pr actice, or. where, in the. absence. ‘of. record : notice the . contestant: establishes. 


3 actual knowledge ‘of the. filing ‘of the affidavit. of contest on ‘the part of the =~ oe 
oe contestee, or some one in privity with him, prior to the filing ‘of the relinquish- - | 


“ment, it will: be presumed: asa: matter of law: and 1 fact that. Such. h Teltnirmishmnetit a 


aoe was. induced by. the. contest. : 


“tts was there held that if the intervening entryman, or "some ne person a 


— - : former enti'yitiniy hid aétaal ‘Imowledge: ‘of the: iting of the: eres ee 


~~ inthe local’ office: prior to filing relinquishment, it would. be con : a s 
Seen clusively presumed that'the same was induced thereby. ee 
_ Regulations under this and other’ cases. were: issued: Ju une: “Ly 1909. oes 


ve 88, L. D., 23), and September 15, 1910'(39 L. D., 217), and inthe, 
case ‘of Smith : Woodford’ (41 L. ‘Dd. , 606), the: ‘Department: Had 55 oh 


- occasion’ to’ eonsider the latter. ‘regulations, and: held:that the:same 


could not be applied to the facts of that case, and suggested thatthe) ee 


~ question: of modification of the regulations would receive early. con- a eo 
sideration. “Woodford filed: application to enter certain lands in thes ees 


7 exercise of ‘a claimed ‘preference: ae ‘as. far Y successful. contestant ae ae 
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ce . against : a prior: - Hombstend: entry by ‘one Bixler. “The acute e 


. ” _ was rejected’ by the Commissioner because it was conclusively shown — 
that. neither Bixler nor Smith, ‘who. filed’ application to enter the. 


hey lac) ~Jand. at the time. the rélinquishmerit was: filed, had. notice of Wood-. 
--.--.. ford’s- contest, and the relinquishment was not therefore, filed as | | 
a result of the’ contest. The Department: concurred i in this finding, 
ss ae but held that in view of the fact. that. Woodford had a good. and 
~..” gufficient . affidavit. of contest of: record when Smith purchased. thee 


te ~ relinquishment, cand: filed the same’ without making inquiry as to. | 


_..: the then condition: of the record, although the. relinquishment. hadi) 2. -” 
oe been executed fora period of 16 months, Woodford was entitled: to. io 
ike Re preference right of entry, notwithstanding there was no proof of. =. 
o » actual | knowledge’ of the contest,. since. under the circumstances. on 
a ~ shown Smith was: chargeable re constructive. knowledge thereof. oy 
. The-statement in the-syllabus that’ a contestant may be awarded. a 


- _ preference right of entry notwithstanding the relinquishment. was — 
in no wise the result of the contest is misleading, + and. does: 1 not 


- express the real holding of the Department i in the case... oe 
The regulations of: April 1, 1918, supra, which are: the ee on. 
the subject : and} modify the previous regulations of the Department, | 
“cwere adopted ag a result of the decision in the Smith- ‘Woodford -case,. 


and under the third subdivision. of said: regulations the presumption, — 


: where. notice of. contest: has. not: issued, or, if issued, has not been» 
‘served, is that the contest’ ‘induced. the relinquishment.. ‘This pre- | 
= sumption | is. not conclusive, and. may be overcome by showing that 
the entryman | had no Imowledge: of the contest ; but, if it appears that... 


he did have knowledge’ thereof. before filing. the ‘relinquishment, the! 

case is practically the same as. where. it. appears: of record that: the. 

aS entryman. had been. served. with notice: of the. contest, in which latter ba 
case. the: presumption: is. conclusive, and the. contestant is. awarded . et 
a) preference right without the necessity of a. shearing. | In both: °° | 


i a - eases: notice is. brought: home to the entryman, and the distinction | 
ae between the two. is in form and not of substance.. ‘This being true, 
- no reason is seen, why, the same: rights. should not be. acquired by. ao 


oe ontestant in oné. case as in. the other. This rule works no hardship oe 


a = in this case, for Jensen and Wilkinson, with full knowledge of. the 320" 
~~ contest, voluntarily. elected to. -Dursue: the course > they, adopted rather a 


ce . than stand: a. trial on the contest. oe 
. Furthermore, the. hearing. should not: hie oe ‘ordered. until aor 


a jae had complied with the. regulations. ‘above mentioned in ate > ae 


a tempting to -ayoid Oswald’s. presumptive. preference right. ‘The 
oe required thereby i is in. the nature of a, petition or declara- 
ee ~ tion fled in: court. upon the commencement of. an action, and. the. 
purpose. of ‘the: same 1s. to advise the contestant, of the issues a ne: 1s 


oe required t to meet. 


fn - és affirmed. 
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: “Te. follows that ‘Oswald’ aplication: ahotila ‘he Pere aad: bina . age 
of Jensen rejé jected. The decision. of e Commissioner 1 is is Accordingly oy 


| STATE, OF UTAR, 


" Decided October 25, 1916. 


. ‘Scx00r Invemnrry. ‘Sienorion=Wairun: ‘Resmeva: 


A ‘tract of land. embraced. ina public. water reserve. “under ‘aie act ‘of June. : 


- 25; 1910,. is not. subject to school. indemnity: selection byt the State. 


2 Laps: CHIEFLY’ VALUABLE FOR. Stock: WATERING. PURPOSES. Ea eee 
| oA tract of. land situated ina. large. area: of. public: grazing. lands, and oo ieee 
~ is chiefly. valuable-as: a. watering: place’ for .stock, by reason. ofa. ‘spring, bee cae 
- located thereon, should: be retained in- public ownership, subject. towithe.. 6) oe 
possible’ granting: of. a right: of: way for the. construction | Of..a reservoir: for, ee 


. stock watering purposes, under the act of pvenuey | 18, sg7. 


Swxenzy, Assistant Secretary: 


In school indemnity. list No. 04168; filed J aly 16; 1909, ‘the: State ok: ue Cee 


y Utah selected with. other lands the SW. _SE.4 "Seo: 8; Ty: 14 ‘Sy Bes 


Os 16 E. , which tract: was embraced i in. a public srter reserve by Execu-" choad : 
tive order: of-March 29, 1912, under. the promens: of ‘the: act as ae 


| Congress approved. June 25, 1910 (36, Stat., 847). 


_ March 5, 1914, the (Commissioner of the ‘General Land. Office, con- ee 


sidering the case upon. the record, held the’ selection. for cancellation | 


as to the tract: above: described, and from. ‘this decision. 1 the State oft ‘ es £ 


Utah has appealed. to the Department. | 


The. adverse. action of. the (Commncsioner y was. “beoatiss: fie: ‘Direitee opal: 
of ‘the Geological: Survey, of date. ‘February: 18, 1914,. made. report... ses 
that’ the tract: in’ question: is'a valuable: watering. place for: stock, oe. a4 : 
'.. situated in. a. large: area of public grazing. lands, and. ‘should bee [pe 


retained i in public ownership. - 


Pending this appeal the Départinent: requested roan, the 1 Geniagiak ee = 


Fo Survey: a report “upon. all of the facts-in. ‘your. possession, ‘showing. oe 


7 4 the necessity for. and propriety. of continuing the reservation: of the” a - 
. < and.”: dy report has been received of date. October 12, 1916, as eae 
_ follows: . | | 


“Your: letter reancsts: report upon : all facts’ te. showing | the » necessity for i ee ee 


= propriety of continuing’ the’ ‘reser vation | ‘of the. land.’ me. 
~The physical facts concerning the land’ areas: follows : 


The. tract is. situated: about: 30 miles’ east of: Price, Utah, aie: about 10° 0 withes : ‘ chee ee 


Sais * nortlieast of Sunnyside, near ‘the crest of the West. Tavaputs Plateau, onthe 9 = ees 
‘Range Creek Mesa, as it is known locally. The elevation. of the tract’is from” ~ ee 
9,000: to 9,500 feet.” Tt lies neat the head: of Flat: Canyon which’ drains eastward a 
“from. the surimit: ‘of! the Mesa: to Green River. The tract is’ ‘reported’ ‘by Bers Se 
Se , Maingral Inspector of the | General Land Office to contain no improvements and hae fe 
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err show: no: ‘evidence of. settlement at any time, Tt ‘is. nonmineral’ and the: only fee 
_ timber. is. a. few scattering bunches..of aspens. The» tract. contains a. small. 
spring which constitutes its chief value. The. district in which the spring is. 7%: 
situated is an. excellent stock'range with numerous aspen ‘groves and“a heavy =~ 


ae growth. of ‘grasses. This. ‘Yange: is used ‘for- summer Srazing and has a ell i, 


ae “area of about 150 square miles. 


- There: ‘is no. question | as to. the 1 purpose tor: which the selections were mad. 


i The special. agent. reports” that this . and other springs. ino the vicinity a 
eat admitted by the original: claimant, Mr. ‘Nutter, are desired in order to secure 
Se this: water. and’ the consequent’ control. of the range in this district. an Neither — ero 
» Tn: its original. appeal dior. in ‘its. supplemental brief does. the State contend that - Sie 
the land is* “not: chiefly” valuable because | of: its’ control. of the water thereon. 
ae On. the contrary, the State: argues that: the control. of such water isa matter a 
Me exclusively. within the control: of the State, thus. tacitly. conceding. the. position : i 
ae 5. . of: ‘the: Government: in this regard. It. may ‘therefore. be. considered: established. ex Bare 
HS se that: the. tract: involved’ ig: principally . valuable. because it controls a he “: ae 
a which | affordsa place. where stock. may water. he Wee a ae oT 


‘The second. question raised is as. to: the fo for: ene. withdrawal: Tn: ‘an os 


s + area of: summer: range such. as that: ‘in’ which this: tr act. is. located; stock are en- - 
e tirely’ dependent for water. on’ springs and streams: This’ range is as. Q- whole Ea 

_ public land and public. grazing land: has always’ been regarded as. common, The ; 

oe Supreme Court in Buford 'v. Houtz: (188. U.S., 826); saysi Se 


“ ‘We. are of. the. ‘opinion. that’ there: is an: implied. license, growing out. of: the as 


-, custom of. nearly. a. hundred.. years, ‘that. the public. lands. of. the United. States, Se oe ber 
a especially | those: in. which. the. native grasses are adapted to. the. er owth and. fat- , 
tening. ‘of domestic. animals, ‘shall: be: ‘free to. the. people who ‘seek to- use then. 
when Bee are lett open § and, unenclosed, and no act. of gover nent, forbids this 


use? 9, 


7 This citation indicates the o pablie policy which has. peed followed. in -perniitting : : 


“.. the use. of. grazing lands. If,. therefore, this. policy. is to. remain. in. effect itis _ 
es ‘necessary that the stock using the land shall have: access to water. If the. lands. 
Sana controlling. the. springs and: other bodies of ‘water which aré accessible’ to. stock 
* . grazing on. ‘such. an area of. public: range: are: permitted to pass into. pr ivate own-. 
‘ ership, the owner. ‘of | such - tracts . can: exclude. the eattle. of all. others from. the . 
ian springs, on ‘the’ tr acts and. thus. in effect make AG: impossible for other men’ s cattle oo 
ae to occupy cand. use the: public range. . “This has actually happened. in the pr esent ¢ ee, 
yer “case. for, ‘by the. judicious" selection: of springs. in this: vicinity, Mr.. Preston. 
>. Nutter is reported to have acquir ed’ for -his stock practically exclusive possession = 
“of about 150 square miles. of range in this vicinity. Certainly it behooves the = 
“cs” Government.to.see to: it- that if the range is.to: be: public - in’name it shouldbe 
“open. to the public in fact., Withdrawal of the lands containing stock watering Peieee 
— places. is absolutely. essential tothisend. © oe ee oy ae 
“he State urges that if these. watering: places a are per mitted fe: pass s into pre ee fae 
ae “vate ownership they will be. improved. | ‘The State in its, argument. says: a 
ie ass ‘supply of water is: limited and seldom, if ever, flows. off: the pareoulee ethene 
oak subdivision where it rises. This being true, in the very nature of things NO greats. 2° 3: 
~~ good can be: gained : from. using. them unless. they. are. developed. ] 4 Who - .. 
bln, ele going to do this if the: public water reserve. remains in force? . a S. ‘Tt the ~ 
Gone % waters. are: left accessible’ to: ever ybody, in.a very short time the. result will. be, if 
oe ‘such, is. not the condition already, that animals which go to these places. to drink = ‘ 
~~ will. so: trample and: destroy. the. efficiency, of. the. springs: or waterholes, or. -what- ey 
os ever. they may. be, : as “to make them ; comparatively useless for. any: practical, ye ety 
a! - Binrposes." Fe ph nd Pe ae ee ee, aie 
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“The best answer to, this argument is j pcchane. to cite the facts. in ‘the present ie oe 


cise.” “Although. these lands: were, ‘selected. ‘by. the State in, 1900. and have. been |, ae oe 


~ controlled by Mr. Nutter since that. date on.the assumption | that the. selection wagmnt? — 
: would: eventually. be appr oved,: “no. improvements. ‘have been erected on ‘this tract * ae ee 


vane there is no evidence: which indicates that the value. of. the tract for stock oe 


: Se watering purposes has in: any way. been iner reased duri ing.t the aenioe the 2 land, i has, is . 
| . been controlled, by Mr. Nutter... ie cara ee Geren PE ee 
It frequently. happens: that, selections of this ee are ‘made, ‘not. cause ‘the ns 


selector needs: the ‘water for ‘his, own stock,’ which have access to. other. springs. 


in the vicinity, but. because. he thereby. may prevent the. cattle of others. from.” HOY ee el 
-. using the ‘surrounding | range, - Such a. purpose: is Buely monopolist) and: noe i ea 

| “oughly. adverse. to present public policy. ee 
«et attention. of the Department. may | in. “this. connection be invited: to the act oe 


Fee. of January 13, 1897 (29 Stat., 484), providing for the construction of. reservoirs: Peo 
_. -:» for stock-watering purposes. There would appear to be no objection to. the 9. 9. 
granting of a right: of way. under’ this act. to any person or live-stock company: 
which desired, to improve a spring and establish water troughs. It is true that. 9° |. 
under. the statute “such reservoir. shall not be fenced and shall be open to the... | 


ee free. use of. any. person. desiring: to. water. animals of any. kind,’ * but, the State eee 
“seems: to believe: that this. will. be done in every. event. | iif such. a right of: way: te, a Te 


eee were applied: for, the withdrawals could he modified ‘to. permit. its allowance, thus. : 


- --" yetaining title to the land in the United. States while at the s same. e time permitting, a ee oe 
“5 \) - its improvement under the act: “cited! a ie ae ee 
ieee . Many. areas. of. public lands ‘in. Utah. and other. States which’ have. ‘heretofore, Pie Sse 
ee been regarded as suitable’ only. for range are. being found to be: adapted to. dry 


ot "farming: . “Settlement under the enlarged homestead act follows as.rapidly-as ~ as 


local conditions ‘permit... Where, however, all-local sources. of water supply; 0° 2) 


| " - have previously. passed: into. the hands, of stockmen, who are. naturally antago-. eee, 
-~ nistie to: the. breaking. up. of the. range. and. its: closer settlement, homesteaders Pte 


_ frequently. are. placed: under. gr eat. disadvantages. in endeavoring to secure do- ee 


. mestic. water... While. itis. doubtless. true, as the. State. suggests, that. casual, = - ein | : 
os travelers ‘will: not: ordinarily pe: denied: the use. of water. for temporary. culinary. ae ate 
a _ purposes, permanent settlers: will. generally find. themselves. shut off from: water’ Sea. 
~ "by the fencing of springs. and. will: be. considered. trespassers if. they enter.suchi:) 9 J 


7 lands’ to obtain. water,. even though it may ‘not have been. formally appropriated ee 
. under, the State law: .Many cases of this nature lave. arisen in Utah andiother 2. 
Sas States. -where. conditions. are similar. The withdrawals: thus. ‘insure. fair. play Be 


“now, and: make. possible. future: settlement, where conditions warrant, 


_ Phe. third. question. waised. in, your letter is.as. to” ‘the ‘ ‘ propriety.” 9. of. creatttig: < a . oS : s 
reserves of this nature, It-is. pr esumed, that: this. relates: to the question | raised... ei se ae 
bythe State ‘in. its ‘argument as. to whether. such. withdrawals. come. within the a ee 


purpose. of: and are authorized: by the act: of June 25, 4910: (36 Stat., 847). 


‘It.is. “unnecessary: to: enter. into. an ‘extensive. discussion. of ‘the. er Pel 


: nature of, such withdrawals, . The withdrawal, in the language. of the act “ hie : a a 
: “remain in force until revoked by him (the President). or by an act of Congr ess. 


~ The. withdrawal may. therefore ‘continue so: long as, Congress: or, the Presi ident Rea ees 
ad regards ‘it .as serving a. useful public purpose... | on 
‘The State. contends that, Congress “had. no. ‘intention of ne upon the. © ae 


= oe President the right, to make withdrawals. whether: they. “be. classed. temporary, a <i | | 
“or permanent, for any: such. purposes as. the one. now. under. discussion.” | The. Petree 


- only reason: given for" this. belief is that: 


et withdr awal for. public water. reserves dg 5 nothing’. over. which, Gcngtess ae foe 


“a any dominion, and it would. seem beyond duestion: 4 that no such, withdrawal, is. : : ae : 
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_ 7 contained by the act. “The power oo a Goigréss to 5 leetalats. nécésiarily has : “ae : 
"-reference only to the property of: the United States, while this withdrawal has” Pate, 


tol do pr imarily with the: property of the State.” ~~ 


‘We are thus solemnly assured that Congress did not intend to. give the. Presi- — 


- ~ dent authority to. make’ ‘such withdrawals because Congress knew it ‘had nO. é = 
foe power in the matter: since State property alone was concerned ! i ee 
‘The order of withdrawal withholds from disposition: a‘certain tract. of then | 


a "public: land of the United States, Surely the State of Utah. does not wish to a wes 
question the right: of Congress to“ dispose. of and make all needful rules and 


ns regulations respecting the territory or other. property belonging to the United’ eae 


-. States.”. The State’s contention that the withdrawal deals primarily with the 
oO “property. of the State. can. only be. understood. ‘when. it is ‘realized that the oe 
greater part ‘of. the State's: argument. is devoted. toa ‘discussion. of the right of. ei 

_- the State to control. the appr soa and use of waters: and of the interference ae 


ae of public: water reserves therewith. : ni 
Much: of. ‘this: discussion is not’ germane. to. the: present \ case, “phere is a 7 


3 © ragnee” ‘presented by the: State. that ‘the. ‘water’ on. this: tract has: ever been - re 


-appropriiited by any one under the laws of the State of Utah: The special’ — 


“agent who examined the land was unable to find any notice of water appropria- ~ 


tion. recorded. ‘There is in the withdr awal of these lands nothing which pre- - 


vents any ‘person. filing such an: appropriation under the laws: of ‘Utah at any - ak ce 


time. If, however, such an: appropriator shall seek to fence. the land; or ‘to 


a erect: structures. thereon which. would prévent the public. from continued free ; 


~ aecess to: all parts of it, he would. be exceeding the rights which. could be granted 
him under. State law and would become a i trespasser: on. the public, lands of the | 
United States. - 
“, It is ‘extremely doubtful if ‘under the  anthority. of tlie act: of’ yuly: 26. 1866 
(J4. Stat, 251),. cited by the. State, any one is: authorized ‘to enter on. withdr wu: 


; lands of. the United. States: for. the purpose “of: constructing - works for the. 


‘diversion of water, without. the consent. and. ‘approval of the proper. officers. of. | 


~ . the: Government. . This question’ is now ‘before. the Supreme Court: in essentially ee 


this ‘same form in the. case United States. Vv. Utah Power and: Light ‘Company, ; 


7 having been: appealed by: the company ‘from the U.S. Circuit’ Court. ‘Decision’. 


‘in this. case will presumably: age ‘of. the > present contention of. the State 


af Utan:: 


nging? ee briefly these’ contentions of the ‘State it remains ‘to ae 


“that a distinct public. purpose ”” $s subserved by the withdrawal of these public - — 


lands. If, as the Supreme Court: has said, the: public lands are to be “free to _ 
and the: people,” then an administrative action which tends ‘to: carry: this public ye 


- policy” into effect and. for ‘which authority of. law exists is “Justified. - a ‘has: 


been shown that continued access to water is. essential to the use of the public. 


-.fange in-comnion, © This can only-be. insured by. the retention in ‘public owner- | : i ae 
ship. of the lands. on: which the water. is situated So that they may not: be fenced oo: = ioe 
‘and the ‘public excluded therefrom. - This, it. is | believed, constitutes a A public ee 


e 


sg ‘purpose, 


_. The: ey edtaents of the State as. to the power. “of tlie. Spepactuent: to reject its Tae 
ea: ee selection: has been disposed of in: other cases’ (See. Administrative: ruling of ey : 

"July 15, 1914 (48 Le D., 293). The request that the selection should be indefi- 
) _ bitely suspended: should also, in my judgment, be denied: So long as the selec: eae 


og tion is intact the. claimant. under the State’ will. have. a color of title through ae 
which he ean deprive others of the use of this land and the water thereon, ee ae 


ae “ legislation is proposed which would in any way alter the situation as regards — - 
— these: lands.. Te. is ey ; recommendation, therefore, that this selection ‘be a 
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ae view. of ihe eee teoer ae Depariaent is oo of: the | 


i ee that: the. tract. described. should ‘be. retained i mm. public: owner-. | oe: 


oS : ship and: the reservation: thereof continued. - 


os ; the decision appealed from. 3 is. accordingly fae _s , on ee ks 


"PRICE ET AL. v. ‘SHELDON. 
ae Pe Decided October 26, 1916, 


<a rover Homnsteap— ADVERSE Crarst—Prorest.. = o 


; Protest . against. a homestead entry .in. Alaska, pased. on. idoeeres ‘occupancy, _ = : 
en - Ss ‘barred. by failure: to. assert the. adverse. claim. within. ‘the period of 90 rae ae 


_ days. pr ovided by section 10 of. the. act of May 18, 1898. 


ie ALAstEA: Lanps—-Possrssory’ Richr—JupeMEnT IN “ApvERSE ‘Phocuuorwis:’ Dag tae te 

: The judgment: of a court: of conipetent’ jurisdiction | awarding the. night! oo 
"possession as between adverse claimants ina proceeding in accordance with ge 
the provisions. of. section. 10 of the. act of. May 14, 1898, as: carried into. the; .. 9). 

a : “act. of March: 8, 1908, is. binding upon the land. department, in so > far. as S the: ae 


-vight. of Possession as between the parties i is concer ned, 


: > - Sweeney, Assistant Secretary :. 7 Fe cock bee gt 
. This is an. appeal: by John. We Price. a J ee ah heen, * gon: ee Pe ae 


a decision of the Commissioner of the General Land. Office: dated. April. oat . : 
983. 1915, dismissing their protests, based, upon. adverse occupancy ee 
oe “claiins es the land, in. the matter of. homestead entry. 06; Survey NO Fe. 
toys made by. Cyr us: We ‘Sheldon. under the act. of. May: 14, 1898. (30. oes 

- Stat., 409), as amended: by the act of March 3, 1908. (82. Stat. 11028), Pee 


o ; oJ uneau land. district, Alaska. a ee 
_ Sheldon’s homestead, appliontion 3 was. ‘filed ‘Max. 8, 1908, ‘alleging. =. °° a, 
i nectdanice since Ju une, 1895. ‘Notice of application was given by: pub-. Nt ee 


a lication, from May, 9, 1908, to J uly: 9, 1908. “Entry was allowed Ja anu, oy ees 


a : ary, 7,.1911, and final: certificate iaaneds Js anuary 11, 1911; : og 
| On. June10,: -1908, John. W: Price filed a. protest and on. LJ aly. 8, Pes as 


=. 1908, during the period of publication, filed an. adverse claim in ‘the = See 


~ local office: alleging: occupancy: of a portion ofthe land embraced in’ ~ oe 


Bee - Sheldon’s S application. Tt. appears that. Price thereafter initiated pro: ee eh 
es ceedings in the District: Court: for Alaska, but. that. on the day. set. Paes - : 
_.. for trial-the: plaintiff by his. counsel stated to the court. that he didnot. > 
_. farther desire to. prosectite his action. and that the court on January = 
be? | 19-1910. dismissed. the complaint with prejudice and ‘held’ Sheldon © oe 
Fae entitled to possession of the land in dispute against the plaintiff ==> 
ae ‘Price. ‘The local officers,: “however, denied ‘a motion to dismiss and. Cae 
2 one July’ 18,. 1910, -issued notice. for a hearing ‘between. Price. onde (a: 
ee Sheldon. | The: record discloses that notice hearing was 3 duly: serv ed ne ae 


es ~eotinsal | but that. ‘protestant did not ‘appear and. that thereupon nthe ‘ te 
se protest + was 5 dismissed d for want t of f prosecution. oo | a 
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co On Decatntier: 1, 1911, J ae J BhAGGn filed protest and. ene ss 
eee to. contest, Sheldon’ s entry, alleging adverse possession to a portion. a. 
- of the land and a claim under purchase from one Livingston Bi 
Jones, . -who claimed. under: a pur chase from an Alaska Indian. The 
ee local officers denied this application on December 18, 1911, upon the 
age ground substantially that. J ohn : ohnson should have “sought his ee 
- remedy in the District. Court. - : a ne 
ote On: April 9, 1914, Jim Clark, an rine: filed a oroteet. against Ae ae 
~ isstiance of patent. to. Sheldon, also based upon adverse occupancy 
ofa portion. of the land. This protest was tr ansmitted to the oon Pe | 


S| missioner by the local. officers: without. action. 


Upon appeal, the Commissioner, in the decision peat wf. held oe 


’ that Price had exhausted his remedy i in. the court. and that. Johnson’ S. a. 
protest is. barred by his failure to assert his claim within the period : 
of 90 days: provided. by section 10-of the act of May 14, 1898, SUPT. 


As to the protest of Clark, the Commissioner held that he was under 


oo the disability of an Tndian and that he was therefore not bound by 
the provisions of. the act. referred to. A. hearing was therefore Or- 
dered to. determine the respective rights of Clark and Sheldon. No. 

- appeal has been taken from this feature. of the Commissioner's s deci- 

~ sion. and. Sheldon has elected to 20 to a hearing. Price and J ohnson | 
have appealed to the Department. aes | 


The act of March 38, 1908, supra, prairie that the: eed nee for | 


. obtaining title to homestead entries. in, Alaska shall ne conducted 


: United States as pr ovidied. by: ection 10 of ihe act of May 4 , 1898, : 
“supra. | ‘Said latter act. contains the following provision: - r 


And thereafter such proof, together with a. certified copy of. the field notes ia’ 


ae | oli at of the survey of the claim, ‘shall. be ‘filed: in the office of the ‘gurveyor- ; 
3 ~ general of the District ot Alaska, und if such survey and plat shall be approved ‘. 
—. by. him, certified. copies thereof, together. with: ‘the claimant’s. ‘application: to pur - 


~ chase, shall be filed. in. the United States. land. office. in the land. district in. ‘which ae 


“Enneue & the claim is. situated, ‘whereupon, at the. expense of the. claimant,. the register, of. 
“* “sueh. land office shall cause , notice. of such application to be ‘published . for ate _ 
> least sixty: ‘days ina newspaper of general circulation published nearest the claim 

within: the District of Alaska, and. the applicant shall at the time of filingsuch’ *. ~ 
field. notes, : plat, ‘and. application : to purchase in. the land office, as: “aforesaid, - eat 
-. eause.a copy. of. such plat, together with, the- application. to purchase, to. be posted ~~ 


| 7 upon the claim, and such plat and application shall be. kept posted. in a con- ; | 


ee spicuous place on such claim continuously: for. at. least sixty days, and. during = - 
such period of posting and publication or “within thirty. days. thereafter. any ae 

, person, corporation, or association, having or asserting any adverse ‘interest hee 
.” or claim to, the tract of land or any part: thereof sought: to be purchased, may file: aes 
ams in the land office where. ‘such application is pending, . under. oath, an: adverse. ue 
aim setting, forth the. nature and extent thereof, cand such adverse. claimant. ae 
com shall, within sixty days after the filing of such adverse claim, begin. action. 6 a 
> quiet title: ina court of competent. ae within the District of alaska, 4 and Py @ Bie 
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ther eafter no patent shall i issue for such Asim Fanti: the final adjudication of the ae ie 


ee rights of the: parties, and such. patent: shall. then be issued | in y consoeey with, oo : 


At 4G the final. decree of the court. 


ve 


qo, _As to Price the record discloses that i has gabmitied his claim to : ye me 
| “es the. jurisdiction. of the court. under the act of May: 14, 1898, supra, and — ae ae 
«that decision has been rendered against him. In tha case. of -Crary.0. 20 8. 
~~ Gavigan ef al. (36: L. D., 225), it was held that the. judgment Of an ee 
~~ court of competent jurisdiction awarding the right. of. possession: as ee 
ae between. adverse claimants in a proceeding in accordance with the pro-- = 
--... visions of.section 10-of the act. of May 14, 1898, as carried into the act. = 
ke of. March A 1908, is binding upon the nad department i insofarasthe 
oe nigh’ of. possession as between the parties is concerned. It therefore . is ah 


ae os appears. that: Price has no standing before the » Department and that a 
his protest. should be dismissed. aoe 
- Johnson’s appeal i is directed mainly. to the contention that’ an ind Rae 


2 in Alaska can convey his possessory.rights and that a claimant under ° a i 
dice such. conveyance is. entitled to. assert: ownership to the land... Phe Dee? 2h. 


a partment finds it unnecessary to discuss:this feature of the case. The a . 
| we Indian. at least: could. convey: no more than a. possessory right which ane 


ee _ must be asserted under the law at the proper time in the face of pro- aoe 


‘ceedings by a homesteader. Notice of publication. was. given. from 


. . : May 9; 1908, to J uly 9, 1908, ‘and Johnson’s protest and application to — a a 
ate contest, was. not filed’ nul December. 11,1911. The-act of May 14, on i a 
1898, supra, provides for. the assertion of es claims within the 60- oe ae 


day period of, publication or within 80 days. thereafter. Johnson = a 


= . failed to avail himself of the. privilege of filing such. claim within, the a : ee 


= time allowed and. submitting his case. thereafter toa court. of com- - ; - 
“+. petent: jurisdiction. His protest therefore came too late and he has. no oes 
Pn : eanding: as an. adverse claimant to the. lands involved. | eee 


The decision. mppeeley from i Is. accordingly affir med. 


"PRICE: ve . SHELTON. 


ae Motion for ene ts of departmental dagen fi Odchers 26. Cie se 
ae (45. L 5. DDB): = denied |. by’. First” ge ——— Vogelatin, are ‘ cs 
- January 3 1927.. Ds ee: 


OHMER is “HENSEL. 
| Decided October tie 1916. 


= 7 ‘Brtance Homnsrman—Purti0n FOR Diistanarrow--Cérmerorne: Abptrosirenit 


Upon allowance of an application to enter accompanied by a petition for desig- ee 
we nation under the. enlar ged homestead act, the rights of the applicant. attach... 259 
as of the date of the filing of the application and petition, and. all. ‘rights te et ae 
under a conflicting intermediate amncedon 3 are e thereupon. ¢ 0: ) instanti ec jess 


noes nated a as to the land in: conflict. 
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: xu 


=: a Swaneey, Assistant Seder a ea ee Silat, pees 
‘Ohmer V. Hensel has svngaled from decisions of the: Ooi aiccioner a ee 


Fo, : ‘ot the General Land Office rendered May 15, 1916, in: the above- _ Pie 
-elititled: case, rejecting his homestead application 019879, ‘filed’ April re 


ae = 13, 1915, under’ the act of: February 19, 1909. (35. Stat., 689), ‘as. 


Pt amended: by the act of March :4; 1915 (88 Stat., 1162), for the SE. Bok | 


§We4y S$ SE. 4, and NE. ¢SE.4, Sec. 10, T. 48, B90 E, BH. 
Me ; Pierre, South ‘Dakota, land. district, on. the ground: of conflict. as. - : 


os s ‘to ane S: 4 SE.-4 and NE. 4 SE. 4 4, with the prior right of Harold P. oe ; 
oS Gilchrist: ander homestéad erate hen (Pierre 012859): filed April 8 ase 
1915, for the entire E. 4, said Sec. ‘10, which: latter hades was oe 


me allowed January 10, 1916. | See 
>. The E. 4, said. See: 10, was: j designated: Nosémbar 16, 1915, ‘upon cere 
2 Gilchrist’s petition. accompanying his homestead application, which Oo ie 
se designation was to become effective Ji anuary 10, 1916. ce patente 
«The record discloses that Gilchrist on. July, 28, 1916, ‘filed i in. Be oa 
a eal land office a formal relinquishment of his: conflicting entry and — 
on the same day one Willard M. Gilchrist: filed homestead applica- a 


tion 014261 for the same land, which latter application is held sus- 


ae ‘pended i in the local land office awaiting final action aby t the Depart- 


ment upon Hensel’s: present appeal. ear 
Hensel - now asserts that: in view of Harold P. ‘Gilchrist’s nal 


: quishment. his. additional | homestead - application 012879: is a ‘proper — : 


“one for allowance as: originally filed, the primary objection raised as 
against, the allowance thereof having been removed: ‘The os | 


ean not concur In this. contention. 


- When Harold P. Gilchrist’s homestead eoplctton 012859. ‘accom- 
‘panied by his petition for. designation, was filed (April 9, 1916), Gu- 


_ christ’s rights thereunder were: merely held: in abeyance: until such) 
. time as it. was: definitely. determined, upon his petition for designa- ok 
tion, whether. or: not the lands sought to be entered ‘by: him were ie 
the character contemplated, by. the enlarged. homestead law. “When 


en » favorable. action was taken upon, his petition, and‘the:-lands’so desig- 
-... “nated, his rights in the premises attached as of the date of his original 
filing and any rights that. Hensel may have had: under his subsequent. Big gh 
eg a homestead - application, now: under consideration, in so. far. as: the 
-.- traets: conflicting with that embraced. in Gilchrist’s aye are. con- 


oe cerned, were €0 instanti terminated. ‘ 2 on 
While strictly. speaking the role ind: receiver erica os ere 


ee . suspended Hensel’s. subsequent | homestead: application and petition 
eee SS Or designation filed April 13, 1915, until after final action: was 

taken upon the former application and: petition of Gilchrist, never- 
“theless no- grievous error was committed. by the rejection of the ~ ~ 

~ former. by the local officers in view of the fact that the subsequent 


| Pe : proper: allowance of Gilchrist’s entry, 012859, would have ae - ; 





Or _ ee ated on rejection. (See paragraph 5, civewlar } if April 1, A - 
a 44 L. D., 68-70.) 
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ae The “Departinant: therefore finds that Harold P. ~ Gilehrist’s snibey : a a 
ie was. properly allowed and the) action taken. by the Commissioner es 


: : ; : “rejecting E Hensel’s application tor conflict in part: therewith was: i ie bee 
poe : ae oe ‘ eens 


The. decision’ appealed from; in. so ae as ae peace. Hensel’s: —- oS 


STONE | v. _ HOWARD. 


| Decided. November 6, 1916. - 


Cons 7—ABANDONMENT—J UDIOTAL. Re STRAI NT. 


A contest on the ground of. noncompliance with law ‘will lie agattist! a -hotne: 


Gee e plication’ as ‘to the S. 4 SE. 4.and- NE. 4 SE. 4, said'‘Sec. 10, is - ee 
—e _ affirmed and the case pemanded: with. ‘the view, if Hensel. so clects,. eee 
es . of. taking. appropriate. action. upon. his. petition for designation and CCE 

Fe _allowing his. additional homestead’ application, under. the . act: . Be 
ae July: 8, 1916, as. to: the remaining noncontiguous tract, the SE. 4.. ao 
— SW. 4, Sec. 10, provided, of. course, all’ ie land originally entered tangas! 

2 by h him shall have been designated, eer se 


stead entry under the act of June 6, 1912, after the expiration of six °— 


~~ ‘months: from the date’ of. entry, ; notwithstanding the entrymar may. have. 
oe | been placed: under judicial restraint. before: the expiration of the six-month an 
period, where he had’ not. established * residence and otherwise complied | 


| with the law prior to: the time: he was s blaced under such restraint. 


| Sweeney, Assistant Secretary: 


June 30, 1914, Frank Howard. ae homestead fenuey 018032. OP 


"the S. 4 SE.4, NW. 2SE. 3, and NE. 4 SW. 4, See. 17, T. 198, R. 68 7 


| ae 6th P. M., Pueblo, Colorado, land ‘district.’ 


October 18,1915, Or Vv. Stone filed contest affidavit t agains | : # 


said entry, charging: 


‘Phat: said ‘Frank: ‘Howard, from best irifotmation available; ie never. ae seen!) ae 


: nor been on said claim, has. made no. impr ovements whatever, and. has not: been Ceres 


sie ; “in. the State for one year, and has not fulfilled any, requirements whatsoever to” ie ee 


me entitle him to hold said. claim. 


_ November 10, 1915, contestee made a answer as s follows: 


: Denies each: and. every allegation: contained in: ‘the: affidavit of. contest; sand qo ee 2 
 ailieges that,the said. township. was not subject to entry - at the time. the ‘said. ne ees 


. a application, was. filed. in the: United States. land office. at. Pueblo, Colorado, and” he | 
.. did not become subject until on or about the 11th day. of December, 1914: That: ‘ 


. “by decision: of the. Commissioner of the General Land Office, dated May 17. 1915, = ea 


.. in: the matter’ of homestead eritry of this claimant and others it. was’ held that Hee 
a the entryman. could. not be required: to, establish - residence ‘OU: Or improve: Or 
-. eultivate the land until the statutory. period. after the said. land was. Subject 
are bo: entry; t to wit, six -monthis from the said 1th day of December, qolay , 
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: That within. six. < months of: the time when aver lana: was ’ subject to entry, this 7 
aginst was ‘placed: under judicial restraint, and that by. reason. thereof this 7 


claimant: was ‘compelled: to be absent. from the said claim and is still absent o a 


i ‘therefrom by reason ‘of said. Judicial restraint. 


The hearing took place. before. the. local. Ofer i in g anuary, 1916, — _ 


ay | ‘iad F ebruary 11, 1916, the local officers joined i in decision as follows: — 


‘This case was: heard at this: office, on January 21,. 1916. The evidence: shows ae ian . 


Ge sha contestee admits that he never had established residence upon the. land. ine 


controversy up to the date of’the filing. of, the: application to contest, and. the- ee 


evidence introduced shows that he was convicted of-a crime against the. United  . 


: States laws, plead guilty and was.sentenced and committed to the penitentiary. 
nates ae Leavenworth, Kansas, for a period? of one year, and is: now: ‘confined in: said rete 
: - penitentiary. — on 
.*- Under-the evidence and admission, and’ in , accordance with the cine of f the as 
“Department heretofore made,: we are compelled to find. in. favor. of the: con: - 


ies testant, and we therefore recommend that the contest be sustained and 1 the > entry an 


a canceled. 


el tne 4, 1916, ‘tlie Chraiieteude of fhe. ‘Gesenl and Office, eeu 


os sidering the case upon. the record, disposed of it as follows: 


‘ if the legality. of the entry, ‘under consideration. was ‘not established ‘anti. | 
Z December 14, 1914, the date the land was, made subject. to. entry, ‘defendant would ae 
be required: to. establish his. residence « on. his: claim Be June: 14, 1915, “which. he: 


Pies. admits he never: did. 


i. failure. of: a ‘homestead . laimant to establish. his residence on ‘the. Tawa . 


*e covered by: his entry. ean not be excused’ on. the. Pay ‘ound that. it was due. to his _ 
~~ arrest. under. a. criminal charge and. subsequent, sentence. thereunder. Gore. Vv. 


 ‘Brew- (12, L, D. 239). ; Williams v. Block (26 L, D., 416). = 

he entry man’ s defense in this. case is, ‘first, his entry. ‘should. ‘not have been ; 
: allowed. on June 30,. 1914, and second, Judicial restraint prevented: him | from 
establishing residence on ‘the claim. os 7 EET ca pes 3 


| From this decision claimant has. ‘appealed £8. ie ‘Departaietit: < 
~ There is no conflict: of testimony. lt appears: that contestee was al- 
- “Jowed to consider and treat his entry as. made December 14, 1914; 7 

that within’ six months from that date, to wit, from about. March oA, tee 


. 4915, until one year. from. May 18, 1915, he was under judicial’ re Es 


3 . : straint, having been arrested. upon. an. indictment of infringement OF f.¢ 
‘the criminal law, pleaded. guilty, and was sentenced to. confinement i Mow: 


~ the. penitentiary. at Leavenworth, Kansas, for one. year and one day = -— 
from May 18, 1915. -Contestee: elaiins. that as he was under. judicial Pd 


ae _ vestraint from a. date within’ SIX months from December: 14. 1914, ‘and. 


such fact: being shown: at the-trial, he was entitled to one year ‘trom. E - 


the date of his oay December 14, 1914, in which. to a e Residence: 7 


| - thereon. : oe 
The only question. tod is ice or. mab A Contest was prema-” a 
Stans because, brought within one year irom date of his homestead - ae 
oe entry.” Tn the: last analysis the sole. ‘question. presented. is whether = 
| or not. under t the act of Ju une 4, 1912 ‘(387 Stats cage) and: rear G 





oes oe oe DECISIONS RELATING TO: tHE ‘PUBLIC ‘LANDS a ec: eee oe 


i DEER, paragraph! (ay; ‘of the. cients’? No: ate of. the: General Tal ron 
‘approved June 1, 1915 (44 L. D. ‘91, 108), contestee can be ‘allowed we AS 


six months’. ‘extension, of. time An, which. to. establish. residence. Bpon, =: ee 


: . the. land. embraced. i in his. entry... The, contest: Was: brought: ‘more than : ; o Be : 
Cake Se months after date: of. entry,. and claimant. had: madéino residénce oe 


— whatever’ upon the land: “He claims, “however; that’ the! -catise’ ofhis es a 
_ failure'to: establish ‘residence: was on ‘account: of the judicial restraint, ere. 





oe as hereinbefore stated, and ‘that, contest. could not. be. ‘bronght, agaist 7 oe : 


ve his entry. ‘until one year , from. date. thereof... danse eelivenialy, 2 OP. 
This, contention: can: not: be. ‘sustained;: as: ‘the ‘Department i is’ Hot the eee 


ae are on ; Ceceverm.: Tampa URISDICTION. or. LAR, Derapraciner,; ae 


oe - Swe, ‘Assistant Secretary: ° 


a ee that no new. question i IS. presented because: of said: ‘act ‘of Jt une — eee oe 


i 1912, SUPT, and Fogulstions thereunder: : ‘Seo-¢ case, of: f Williams Oe a : ye 





we ea of. + ‘judicial. restraint: 3 will not. he accepted as: a: sufficient defense 1 to. ona! ' we, 


: : es of noncompliance. with. the. law. in.the ;matter of residence. anid. cultiva- - ee 
tion, if the homesteader. had. not: established residence and otherwise. complied ee 
Ds aor the law prior to the. time when he was Placed under such restraint, ae 






ae. 


The decision appealed from i is s affirmed. 


Fo. aia Li Foray Pet hie ar cee Se) oe Beary Sere aon eA yoo} 





- KUBENA | a . CARSON, eau ith 


“Decided November 20, 1918, 





: eh e LL Ts) 


The land. department. will ‘not undertake. to determine. the: rights. acquired. by.” . eels s 
‘settlement: upon’ ‘unsurveyed ’ lands’ until ‘such lands: neon > Stibject to. ‘dis: woe 


hy) i- 





“position. and: application : is. filed ue make entry: thereof! 
aye a es au Recs sepag eas 





‘duly “7, 1915, “Agnes Ry ‘Kubena’ ‘filed’ protit: ain’ -apblivition! eee oe 


hearing to déterinine: the question of settlement’ right between hersdlf = 
os Shand: Mrs. Della Meyer. Carson on unsurveyed. lands- ‘supposed’ t0: ‘be - ee 
of when’ surveyed’ theiSE. 4," ‘Sec:.8; ‘and SW. 4, See: 9, T 
~~ ON ‘M.'Ps'M.; Santa Fe,'New Mexico, land district: 












28 NS s RG q E = 


- The ‘local. officers issued ‘notices for: hearing: and. ‘Shid haben 400k -: ae 


ee = lace: with, \ both: ‘parties: resent with counsel and Submitting: testi> oe 
ae / mony. = ee oe 
vee “October 19, 1915} the local offiests; uipon consideration of the testi oe 
ae . mony -gdduced!: ‘joined. in ‘decision’ finding the superior’ right: moe a 


Bes . hoe. ipo ee 
Atel ° j pt ‘ ae ue pane 





~— Kubena, from which’ decision ‘Carson: appealed to the’ Department: ER ae 
> March 27; 1916, ‘the: Commissioner of the General Land’ Office;con: 


ae Z sidering the: case: upon: the: record, disposed. of: it aS" follows’) * 






Tt. appears. from the records of this office that, by, letter. oe E: “a of July’ 26; ‘1912, a Be a ae 







ne - the above described. township: was Suspénded. ‘from ‘éntry: ‘anid “all “forms ‘of. digs - 
er ; posal,. pending a resurvey - thereof, Said’ suspension was: afterwards. remoy 


48187" VOL L45—16—86 
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i as. io certain sections in: said township, but, as. to said Sees, 8 and. 2, said sus: | me 
| pension. remains in. full, force and effect. ne fn eC ae 
“Your ‘action’ in entertaining’ the protest: and. ordering a ‘nei ‘thereon was’ 


es - 'étroneous, for’ ‘the reason’ that ‘there’ iS 00 ‘authority. to ‘determine’ the rights of” ; ee 
“Settlers: until ‘the’ lands ‘settled: ‘upon become ‘subject: to entry and an it suptica on 


7 is thereafter. filed ¥o. make entry. ; ‘ owe 
2, When the. approved. plat of survey is. filed : in your, ‘office and. for three: foonths te 


nee "thereafter, parties. who claim to have settled: Upon the. land may file their — oe 
a applications in. your office. to make entry, alleg ing “settlement. since a certain v 


er 4. date, and if the applications conflict, ‘you. are required | to. order rn hearing to. ae 
_... determine the rights of the respective parties. “Until the plat is ‘filed, however, 
you have no: authority to entertain: contest, protests’ or a for lands ee 


a having. the. status of cunsurveyed. lands.. 


. From this decision: Kubena has appealed to the! ‘Deparbuisinks The | 


oe aale question presented from the appeal is.as:to authority to order 


hearing: and determine the. rights: ‘of: settlers: upon: unsurveyed lands : 


oe : before they: become ‘subject: to entry and shee 1s. filed to. make oe : 


° entry thereof. | | 
ae Section 3 of the 3 act of £ May Ms, 1880 rc Stat, » Mo), provides as : 
a | ‘That any ‘settler ‘who is settled, or oi shall hereafter settle, on any ‘of the oY | 

| public: lands. of the United. States, whether surveyed or: ‘unsurveyed, with ‘the 


< this contention. , 


? : 4 ; a department has long been to: decide. claims of. settlers’. rights: only. when 
i Pome application: 1s, made looking | to. >. obtaining, title. to the: jan in 


= Fes empha: it. from. the. publie: domain,, and. two. different: persons. may 

oa establish and: maintain settlement, right. until. one. of them attempts. to 
Jeo ce obtain. title to the tract, and. their. preference right: to do. so. because 
“of settlement claim. will: be decided..only! when ‘attempt’ is made to 
Ae : make. such, claims of record. under. section. 3 of the act t of £ May: U4, 








a intention of claiming the same “under: the: ‘homestead laws, shall be allowed the 


“game time to file his homestead application. and perfect . his original. entry in ess 


| the United States Land Office. as is now: ‘allowed to settlers under the preemption 


laws to: put their claims on. ‘record, ‘and. his right. shall. relate back to the dee oe 

of settlement: the same. as’ if he settled: under the preemption laws. i Sees 

a Upon. this appeal. it. is contended: that. authority. to. Geter hearing eae 
2 “nid decide the rights of parties. to this controversy i is found ; Mm Instrue- . 


_. tions of. May 15, 1907 (35° LD , 565), and. in: the: case. of. ‘Susan.A. 
Leonard (40; D., 429)... Such: jnetructions’ and. decision. have: been 
| carefully, examined and. nothing 18 ; found 3 in 1 either. thereof to 0, sustain: 


On the other: hand: Get is ound fee the settled: punlion: of ‘the. oad 


> Silane ne Giemere! land. ot subject: 16: “entry oe ae 


oy . 


The decision » appealed from is, affirmed. : oe . ae a = 
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: . ‘wast 0 OKANOGAN VALLEY) IRRIGATION DISTRICT. = itp 


eo "Decided November 24, 1916. Deed ee 





© Bron o OF 5 WatTaiiaarroN, Gasan—Golvmce oe ALLOTMENTS! SEER PRs 
_, ands - in: the north, half. of..the: Colville: Indian. reservation, allotted: in. ee 
eee: “eralty. and held unde rust, patents, constitute, @ reservation. of the United... 
oo. States within: the Meaning. ‘of. section 18 of the act’ of March 3, "1891, and'the: 
- "2 Departiient’ has’ jurisdiction; with consent: of’ the: allottee or’ ‘after’ ‘eondem: Ss 
ot nation, proceedings, to: approve;: ‘under: ‘that’ ‘acts rights: of: way’ across: s the 7 
Ss ySame-for'an:irrigation canahe i.) ce eb oe Par ee ee ee 













eee ‘DepanrMan tar, Decision Disixcuisaen, 
Departmental deci sic | , 







7 | jogan, Valley tirigation Diduide : 
a ne the decision: Of the ( ‘Onan ofthe General. Land Office, - ce 
dated. March a1, 1916, ejecting - the application . filed by, it. at Water- 
* ville, Washington, for. aight. of: “way, for a:portion of its: irrigation oe 
“canal, flume, and pipeline across, certain, Colville Indian. allotments, ees 
enes 11% townships 37, 38, 89 and, 40. oe 8 2 E,, We M,, ponder, the: act of eae 
“Mareh. 3, 1891 (26 ‘Stat. , 1095). ra A ete ea 
ae From the Commissioner’ 's: deciaipn’ i appears, that the Tadion Aine ea 
i ments 3 in) question were made, under, the acts of. J ruly.1, 1899. (2k Stat., pre 
62), and July 1, 1898. (80: Stat., 598), trust: “patent: ‘ander: section:5. Of: 
ee ‘the ‘act. of February 8, 1887 (Ok Stat.; : 888) ; having been: issued: July). 
a 381, 1900. The’ > Commissioner, after: ee to the « “case of E the | e ae 


ose 








aes ‘the « case: ‘of the Teicle Canal Conpany. (44 o Ds. B11). ie Se oe oo 
cones ta RS, Department, upon. September.7, 1916,.referred the snatier: a ne ee 
a the Commissioner of Indian. Affairs ‘for: ie a rpporh and from the rae | 
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es te? oe = ~ “Robert I Hivans’. = - Pema! ae 
oO Bh ‘Ella: Manes 
Madeline Nicholson. eee Se he 
_ Narcisse Brooks.._-- cee ea te iS a ae a OR 
Mp Essie iar bed oso eg 1 




















elias! Kover. “(Mason) sataeRS SUSE Laine meu em ce ae ue 
ee > Mackey. (Edwards): Derickson_- Ce aa 
SPEED Jennie: Cosmoshas: s Toseph was Spies Shee 





AW at the’ Tadiang involved: ‘encase: ‘io ave given eheiit -consint 
sagen apking z daria due to the, fact, that. the, benefit, ‘they tiles = 








ei Sec. 1, that—__ 3 2, | | 
be oe Be ‘subject | to” the wepevation. and: allotment Of nas in n Severalty tot the inaivitual- oe en 
"ol. sxhembers: ‘of the Indians ‘of the Colville: Reservation’ in the’ State of Washington Poe Pape 
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the. heii ef Chiet: rN 


ee (ritoinie’ filo. bing Satisfied i in’ ifthe wale fae dam- | — : : 
ee ages occasioned. by. the pipeline. | One Lee. Kover. (Mason) has. given 


| his. consent ‘upon the: condition. ‘that he ‘be. ‘permitted to. use. water ae 


; « from. the. proposed’ system’ for: stock-watering™ ‘purposes. | Robert De o 
‘Evans Tiag' not ‘consented, ‘but the’ Commissioner of Indian Affairs... 


oe ‘recommends. ‘that, the. application’ as to ‘his allotment ‘be nevertheless - ogee 
ace ‘approved, upon. the. ‘ground. that. the. “benefits are. ‘sufficient. to, gon» ae 
sate pansate divans, and: that: Evans's: demands: are unreasonable ss 
-. The act of March 3, 1891, supra, i in a section: 18; sy etants t the eight of 7 ae 

ak way. for irrigation ditches— oe ee a oe: we . 
i" ee through ‘the public lands and reservations: of the United’ States’ oe oe * pro-. 7 ae 


oe vided that no such. right of way. shall be. 80, located. as. to. interfere with, the: os 


nae , pr oper. occupation by the, Government of, any: such. reservation, and ‘all maps eee “5, 
oe a “location” shall ‘be. subject ‘to ‘the’ ‘approval’ of the Department of the: delaras : 


ms lA jurisdiction ‘of ‘such’ reservation: At ae hee 


The Colville Indian ‘Redatvation was sateateal by: Bxédhtive ‘tie é : 


: oe ‘dated’ July 2,/1872.""'The lands ‘here’ ‘involved lie within’ the north. re 
half of? the: ‘reservation; ‘originally’ opened’ ‘to séttlement. and: entry eae 


by the act: of J uly: 1 1802 Gr been 62. en ‘This act # proviaets in H Patt, Hy a 


rae 


de ee 


| “herein: provided’ for ee the. following : ‘described’ ‘tract: or. portion: of! ‘said: Colville . “ 
‘Reservation, .,viz,! *.; af be and: ig: hereby, vacated: and. restored HOU ENE oe 
public domain,, ce Or a any., Executive, order. or, other. proceeding. where- os, 


aa by. the same was set.apart.as a. reservation. for any. Indian. or bands. of Indians, ee 


‘and. ‘the same: ‘shall ‘be opened’ to” settlement. ‘and ‘entry, ‘by the. proclamation of. Kec aty, 


= the: President’ of the ‘United States’ ‘and ‘shall ‘be disposed: ‘of ‘under the ‘genéral oe 


“laws: applicable: ‘to the. disposition: of ‘public: lands inthe State: of: ‘Washington. oe ve : : 
| Section’ 4 ‘of ‘the: ‘act: authorizes aD ‘Tnidian then‘ residing” upon: ‘the. 2 . ; ae 


Spartan ‘ofthe ‘Colville ‘Indian Reésérvation “hereby: vacated and’re- . 


is ‘ stored to the public: ‘domain’ i ‘to: ‘select: from “'sald vacated: portion” ane 
ees kes acres of land to be: allotted to hints in An severalty.” Backony: 8 PIS ee oy 


“mhat. ‘nothing “herein: ‘contained hall. be. coustried as. recognizing: title. or a ee 





a pieahtp of said Indians to any. part of the said Colville ‘Reservation,’ whether ee 
that? hereby restored to the public domain, or that still reserved by the Govern. Perens 


‘= tg ment for. their use and occupancy. 


- The act of J ‘uly 1, , 1898 Gee Sta, 598 8) R provide di that tthe elaine oe 





2 cin severalty— ee ae 


| -ghall be. selected. and ‘completéd 3 a the earliest “ practieable-t time ‘amd not: Antes . oe aS 


— "than six ‘months: after. the. proclamation of. the President . opening: -the: vacated “ok 


ss portion, of said reservation ‘to. settlement and. entry,,*., %.:#,, at the expiration oe 


of six: months from the date. ‘of the proclamation. by. the President, and not.be- 


‘fore the honmineral lands within the vacated portion of said ‘reservation Which ps 


-ghall not ‘have been allotted - to Indias,’ as jer ‘shall be. ocicet to settle: ae ae 
ment, ea and d dlsposttion, ; te ae ae whe 
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aj The: President’s 


een Reservation’ was issued. April: 10, 1900 ; (81. Stat., 1963). Whe 


Far ee! 


SS Ss “proclamation opened: the Jandsito: settlement, and ‘entry, “ saving. and oer fe 
; . excepting. such: tracts:as. have: been: Or: may: -be. allotted to, or. reserved 7 
oe OF; selected. for; the: ‘Indians, ‘or, other. ‘purposes.” Distal inh ak de 





eee 


‘From the above resume - the laws.and: Gioelainadion: of, the I Prosi 


~~. dent. concerning the, north, half of the Colville Reservation, it.would 
ee appear. that the reservation. was originally. created. by. : an. ‘Executive 
re order: . ‘The. act. of. July: dy 1892, SUPT, TD restoring. certain:parts:of © 
vos’ the original Executive: reservation’ to: ‘the public’ domain;’ distinctly Dia s 
oe. provided: ‘that ‘the: action “was “subject 
Thera severalty to the individual members’ 


> 
oat 





ones + tes Lee 4 fe 








a eee 


+ oibolatpatisincep opening, te, ‘nbrthe halt, of: the: C ok os : 











‘tothe’ allotment’ of ‘lands’ fo _ 
‘of the tribé. The United’ States, aie 








‘still, exercises, ‘its. guardianship . over. these. individual, Indians, who : 


' - ~ are: subject. to the control: of. the Indian. agent, and. for. whose. benefit 
. - various’ appropriations. have’ been. ‘made* ‘by Congress: ‘The. question ee 


3 first ‘presented, therefore, is as’ to’ whether such’ allotments’ do ‘not 


: supra. is | hee ? Poe 
Tn the case of the’ ‘Fresnol Water-Right. Canal, “supra: ie die : 





ae re ae act. 






«Gaines a . reservation, a 





as provided in ‘the act of March 3, "1891, ee 


i os of way desired cunder, the. act; of March 3, Ase, was throneh, the . cy 





! severalty,. “The Doriteente there held, that such, approval might, be . eo 





given; stating | at page. 551: eee 





“The, land:affected by the present: application: i within a a. ‘techniigal: aera ae 


eo a of. the. United. States. and. the, fact, that: the lands: sought, to. be. traversed. have” Ene 


ee geet 


| “been. arually allotted does. ‘not, din my, opinion, take them out of the, Scope of a een 





In thatc case, Prete! 


there doesn not. appear ‘to: have ion any. 7 ack ta ae 


: rent iea any portion of, the. Indian reservation: to, settlement: aad . : o 


os entry. as part of the public domain. 


dn, the: case.of the United. States». 5. Celestine, (215.1 U; iS, 27 8), es oo 


ae Supreme. Court. had. “under. consideration. the, status of the. Tulalip a 
» Indian: Reservation, ‘which. likewise. had been. partly allotted. i in: “seys aoe 
cy - eralty, but: none “of which had been: restored, to, the: “public. domain. — eae 
The court. there held that, iB criminal, offense. committed: within. the. Le, 


SS ~ limits. of: the reservation, but ‘upon.. ‘the. individual, allotment. of one | 





page 2857" 


: Bere ‘ which Congress. has" reserved: from. sale. for. any, purpose.: A wa 
> reservation, or an.Indiaw’ reservation; or, indeed; one-.for, any, purpose, . for which, oo oe 
oe Congress: has: suthority: to: provides! and. when. Congress) has, once: established. Be ae 





i - -_separated.t thierefrom: a by Congress, eee a, 


a ok the. Indians,: ‘was within::the: exclusive. jurisdiction. of the. United oe 





he ‘States: Tn' aefining ees word: i. * reservation,” On “the: court: iin at oF 





obra thy : je is wait, epee ee Pree ha: oy oe 7 Y 


The word i is: ‘used: ti in. the sind. lava to, ».deseribe. any vibody: of. land, large. or ‘small, ae 
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“The status: of the lands In: the Colville Ressivation! ddtooted ‘by! the 3 : ; oe 


a acts of. J uly- 1, 1892, and ‘July 1;'1898; was: éonsidered: by the’ Supreme 
ooo Courts din’ the case: of United’ States Wi Pélidan’ (282° US. A449) which 0 
| a ae likewise: involved: the! erimiimal* jurisdiction - Of: ‘the’ Whited: ‘States: oe | oe 
os oe The’ court, after referring: to: ithe: ‘provisions: of: the: above t two “aets, eg ny 7 
eee the’ e following. language, at nae uns oe a 





eS an’ 


; SS: and: ‘to: make’ the: 5 restoration effective ‘only. as: 465 the. residue. ‘The ere : Be : . 
ee tien: and: restoration: which:, the, ‘statute: accomplished (See. HOF was: ‘thus: eX ae ¢ 


ns a eo abt ¢ provided. In 1898" ‘in se fete of the same , object, Corigress’ ‘vedinined: a oe 
the: completion! of. ‘the’ ‘allotments’ as soon: as: ‘practicable and: not. later. than’ ‘six ae 


‘months’ after: ‘the President’s: proclamation fact of: July: 1. 1898; ron “B45; 30: Stat. he i 
— SFL: 598). Accordingly, the President. issued: his: proclamation: | on. April: 10, 


oes. 1900, declaring. that, the. restored, portion, of. the. reservation would be open, to. 


settlement and. entry on. October. 10, 1900,. end, an ‘appropriate . clause was in- 
serted which. saved. and excepted. such tracts. as had ‘peen’ or. ‘might ook * allotted 
to or: -reserved or ‘selected for: the Andians,, oT: other ‘purposes,”. under ‘the 
-goverhing: statutes. OR A he en Sa SS Ay - cea am ogee Pee SOR Eye tae . ; 

* Under. ‘the provisions. of the Colville: wot ‘thetéfore; sia “the eee. EB 
struction placed thereon by. the: ‘Supreme: Court, Tam ‘of the opinion 
that’ lands allotted in’ Severalty’ to the Indians. upon ‘the north half 
of the Colville Reservation, and held: ‘under trust ‘patent, still“con-. 
_ stitute, for many ‘purposes, ‘a reservation’ of the United States, and 


that the Department | has: jurisdiction | to approve: ‘the: present: right of: 


¥ way, unless such. action is inconsistent’ with its ‘duty under the provi- 
~ sions. of the trust patent. — As to the last- mentioned. suggestion, it is 


. necessary’ to ‘consider the: ‘case of ‘the Icicle Canal. Company, supra, 


~ which’ formed the basis. of ‘the Commissioner's: decision here. under Pa 
review. | | oe ee ; ee EEO 


“The fia Canal Gaidiny & case. e involved an i apphdation’ for sight : 


: ce of way over an. allotment’ made’ upon ‘the’ public: ‘domain, under: sec- : 


: ie 4 of the act of f Pebrility 8, 1887 ae Stat., 888) ae held para oe 


SAGN cetee’ 


ae the ‘publicy domain, can. ‘be’ vegnitdled: asa reservation, hay the: auprenal of. pei 7 we 


“. ment and issuance of trust patent the Indian was: given: a written promise that — Le 
a the: particular tract. would be held. in. trust. for. him: -and: that. ultimately * he ale 
“should havé’a’ fee simple patent; and itis, ‘therefore, very: ‘doubtful, to sayithe 9°) 
> Jeast; flan’ in’ ‘gach status can “be considered to: be: public land’ ofthe. United 
-. States, within: ‘the meaning” .6f the act of March’ 3; 1891. ‘The: grant.of-a°per- 

; “y petual’ easement; ‘under: the’ actiot March: 3: 1891; ‘conflicts with: the Government's ; Ras 


a. obligations: ‘to the Indian, as Set’ ‘forth in’ “section: 5° of the ‘act ‘of: February 8, — 


01887, since, it. ‘prevents the issuance of the fee: patent’ * oe free of all: charge or “ a 


- oa encumbrance: whatsoever. ” 














ae “id the matter remanded for further ‘proceedings & in harmony, here-* - 
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iy e aes = _ ae 








er ihe outset, it: hast! E Be fe in’ vmind! that'd in the: ibteaant'e case: seithe! 


oa Praaaes were made while the lands: were still part’ of an. Indian. eats 
reservation, and that they still, for: many purposes, constitute an 
> Indian’ reservation, while in. the Icicle. Canal: ‘Company case, ‘the 2. 
~ Indian. had ‘severed his’ ‘tribal. relations, ‘and had: settled upon the 
eee public: domain. Further, section. 4 of the act. ‘of J uly” 1, 1892, : prod iis eee. 
_-wided that the allotted lands. upon. ‘the Colville Reservation  shall-be.2\ 35) 
subject to the laws. of eminent: domain: of the State: of Washington. ie a 
> The act’ of Marchi 3, 1901 (BL ‘Stat., , 1084), provides: Se a 








“That lands. allotted, in, severalty to. Indians, may: ‘be condemned. ee ‘Sabie Siete - a 


Coes eee under. the laws of the State.or.Territory where located,,in the same 
oS manner-as. lands owned: in. fee may. be condemned, and, the money. awarded ae ees 


"damages shall be: paid. to’ the. allottee. , 


~ Section: 6858, ‘Remington’ and’ Ballingér”. ‘dnnotabaa Codes’ ind a : 
: Statutes. of Washington, authorizes the: , Condemiation. of Jands. for — oe ee! 


8 right ‘of way: for. irrigation ditches. . 


‘Congress, therefore, as’ to’. ‘allotments: co the. Calville tata .. 


| i Reservation, has’ distinctly . provided that. such Jands may, be. con- - 


~-demned. for. public - purposes, - Condemnation. is merely. one: method. 7 a 
Of obtaining a right of way “which. may, by implication, be likewise © 


obtained by agreement. “In other words, as to the Colville allotments, - oo 


Congress. has. indicated. its assent that: ‘the restriction . of the. ‘trust ee 


tS patent shall not prohibit. the acquisition, of rights of ° way. ‘for itriga- - 


tion ditches. ‘The reasoning | contained in: the Icicle Canal. ‘Company ee 
case, therefore, concerning the Government's. obligation under trust 
-. patents, does not apply. to: allotments upon the Colville Indian 1 Reser- os 

“ vation. made: ‘under the acts above. Cited.) ene . a 
| “As to. all. of the allotments, ‘therefore, Save’ ‘those af tae Koval! a 
: (Mason), and Robert Evans, the. Commissioner’ s decision i is. reversed, ee 
~ and the application for. right’ of way will be’ ‘approved, in ‘the absence ae i . 


e. : ~ of other objection. ’ “The Department is ‘anable to concitr‘in the Bugle) 
gestion of the: Cominissioner ‘of Tnidian ‘Affairs’ that’ the: ‘application ee 


: oe right of ‘way as to the: Temaining two ‘allotments. ‘be: appr roved — pes 


] without’ the. consent of the Indian.’ ‘By the selection: ‘of the ‘allotment, we eee 


and the issuance of trust patent, the Indian secured. such a Fested: cove 


ee equitable. title that: the Department. should not approve an, ‘applica: ae 
ee. . - tion” for right of: way. across his land. “without: his consent. _ Should oo ss: 
-- the West Okanogan Valley. Irrigation. District securé the consent (ie ee 
these: two Indians, either by’: agreement’ or condemnation’ proceed- a 
Anes, the application for. right of way as: to. ‘them: will likewise Be = 
ae approved, ‘in the absence of other: objection: pedis, Sats Lis oe 





‘The deéision’ ‘of the Commissioner is “modified: as. aBove: stated, fhe : 


with 








age Asxonunst | Rienr DETERMINED | AS OF Waar Date.’ 
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es 568 oe DECISIONS [RELATING TO. THE PUBLIC. EANDS.. an - Evon. on: 


ave copy. of. ae decision: hag: been furnished the Commissioner of — 


Indian Affairs, for his. information... 





| Débidea | ‘November a, 16. 





ete hge Fagen eared f 





A fy” * 3 = Se, PT de # Uae, Se aS . : 
ee suai ted a : te ee. . 3 iar ria oe oe BS tee ue 7 a) 29 yes Senate: SD erga rs aati th ag taseesael akirta heey : 
®. ‘ 2 . -4 rg a cy, ve eee oh oS) Meee * Cac 4 Rass. Sg OS gost Soe SR A eae ae REPOS eS a Ue 
i He ere oe Gree aa : : eaiape fie is ge PE Se ge eth Sg a 4 ; 
ae 


-EDNA. GRACE SMITE. Paes Sora ea: 


e roux: INDIAN A oruaes Rigata, OF: ems. : fiieti ae é a. ee Ea ee 
The acts of. Congress ; ‘authorizing; allotment; of Sioux Indian : Jands. contem: oe 
_ Dlate allotments: only to. living persons ; and. where one entitled to -allot- a 
“iment” ‘dies without’ allotment’ having Been made or. Selection filed: by him ores 
“in ‘his’ behalf, ‘the ‘right périshes' with’ hin and his heirs’ are’ ‘not entitled igi 


srs fea : 


to: allotment’ ‘pased’ upon. his Tight.” 


wae 


ves sf 2 aes due d a age 3 
ive epee Mad fad, Aya, ear see Sea ey it 
abn Tk ef Fe pissy. . 4. 


“and directed. allotment work anew. on. “the Yankton ‘reservation. "Held, Se a ae 
“right to allotment must ‘be: determined ‘in. accordance. with conditions exist Co 


ang a pusuet 2 24, , 1889, the date of t the President's later order. 


ei 


a 


ey ty 


ss Tad ‘Klaine deniring h his application, for alidtment to ne deceased 7 


F minor ‘child, Edna. Grace Smith, as. a Yankton, Sioux Indian, on the 
Yankton. reservation, ‘South. Dakota. ae Me 


_ The President, on n May. 1, 1887, issued an order for making allot 


Lae oe ge 


: bis act of Tebrasey 8, isst as Stat, 888), section, 1 of which 1 PO 





uf vides, am among, other, things: eee Ley 


ay i, 


To cack other single person under. eighteen : years. now: 7 living, or a may. be 


; born. ‘prior to: the date: of. the order. of: ‘the. President, Girecting : an allotment ie 


: of the lands embraced in any reservation. 


Instructions were. issued. ey 8 “Ase7, Spider ‘the. Piesidont’s : 
a order, to, Special. ‘Agent: ‘West, who, proceeded. to make: allotments. . 
| The, child, Edna, Grace: Smith, was: born in January,, 1888; and. died 


i, May, Ol. 1889, and not, having been born prior to the President’s order | 
ee of. May: AT, 1887, she. was. not. entitled to an. allotment. thereunder, a 
he. work; ‘of Special, Agent, West: proved. unsatisfactory,. and the : 
cs ‘allotments. ‘made. by, him: were . never, approved. . The: President, a 
= August O4, 1889, ‘canceled his previous. order of. May 1%, 1887, and 7 
Me ~ directed. allotment work, anew on. the ‘Yanicton reservation. There: -— 


rp eace 


a 


ore: “Hatchitt » as s follows: ao es Pe en ere ee Le haa f 
You will, therefore take the. ages, Of! the. s allotioes « as of the. date ot : August: 24, a 
oes, 1889, and. their, age and, status, at that. time ‘will control the. quantity. of land. to fet 

ac which allottees: are. - entitled, Children. born before. that date are. entitled to = 
ou allotinents. : Sac aes a ees - 
Ce ad ‘The allotments heretofore made by. you and those made by late Special Agent ; 
o West 3 should be revised mporl this basis. ees ea OE ne 





| oo oe 














5 (oe : Raterting t a3 your. “letter of: J uly, 10, 1889, _you. are: also instinpeied: ~ dinéetion eee 
ore: of the Acting. Secretary of date August 21,1889, not.to allot to members of any. ee 
a Br wile not i in, beings at, the ‘Time the allotments. are. eactually made., pee ee 


| tee 1. am in itecalpe! of your. communication of ‘the: 20th. “hist,” inclosing jetter’ ae a 
2 Spettal Agent ‘Hatchitt;. NOW . engaged: in allotting. lands to. ‘Yankton. Indians, oe 
_ in which -he states: that J he is. allotting to, all- who were living: at: the date ofthe = 


Sen Sars a? 


— allotment act, February. 8, 1887, or who were born before the date of the order = 
of: the President,’ whether they ‘have since died ‘or not, and asks'if this is correct. = 
_-) \ Your express the: ‘opinion: that: it’ was’ not the intention’ of the act to authorize ©. 
of a allotments to. ‘members: of tang class; not! in r Deing: at the time: allotments oF te 





“Your. ‘opinion. is concur red i in, and you u will So. , instruct the special agent,, 


The. Solicitor. for’ this Department, on November A, 1914, patdéred 4; te 
ne opinion: in: the: case of J oseph, F. Estes,. applicant: for. allotment. to. his - ee 
-- deceased. minor. child, Maleolm Du..-Pont : Estes, ‘on. the: ‘Yankton fae 

o reservation, In: which opinion: it. was. held, among. other things: ae 
It: secins ‘lear from ‘all! the’ facts. that: it was: intended: by: ‘the: Executive: order 


Rae of: August’ 24; 1889, sto: annul: the. prior: one of May: ‘17,: 1887,. and: to: fix: the: status. - 
- of all per SONS , as. of. the, date. of the. new, authority. ‘The | effect: of this. was" to: 


advance. the. date: on which. the status of. all persons, for, the ‘purpose. of making. 


at Pee 


, allotments, was. to be determined. ‘After: the order of. August 24,, 1889, the status. as 
oo of all’ allottees was ‘to be: determined. as. of that: ‘date which included’ persons a 
ple cs to: ‘whom allotments had: been. made - under’ the. ‘old. or der ‘as. ‘well as new allot- 
so tees ; therefor e, in: the: ‘event. of the. death: of. an. allottee. under: the: old: order: the Cis 
ety Agent, was not. authorized: to. make; an, allotment, An: the deceased allottee’ s. mame: . eee 
— e because of his instructions. “ not: to. allot. to. RDO of, any class not” in, jpelte Seer nae 
at at the time allotments are e actually, made.” ” eo Ve fae ae an a 
ome" The child j in. that « case was born Tu une e 27, 1886, i died. i weknary 1, . og Ee 
i "1888, -The name. of: this. child was on a: sschadule: of ‘allotments. ee : 
Dy: Special; Agent, West, under, the, President’s order of May LT, ABB IS 8 oc 
but. it was nevertheless held that, he was not entitled to an. ‘allotment, a 
~ -on.the Yankton. reservation;. he. not being. alive, at the.time Of thee 
oe ‘President’s, order. of. August. 94. 1889. Although. the child, Edna. o 
ae ~ Grace Smith; was. born: ‘prior: to; ‘the ‘President’s order, of. ‘August DAeeree  es 
Ales 1889. she. ‘was. not. alive. on. that. date: or. at: the: time. allotments: syere: eee 
> made, ‘thereunder. . “The Department has | uniformly construed, the 
a “general : allotment. act of F ‘ebruary, 8, 1887, and similar: allotment acts, ao ae 
oh to mean that the allottee must. be. in. being ati the time the allotments : ae en 
oe “are. made. Willie Dole (30. L.. D.,.582) 3 Dallas Shaw (40: Led. sD) yes RES 
aS "Instructions. (42 L. D., , 446) 3. i, John Gassman (42. Ty Ds 582). This ee 
aie -_.. construction: was. sustained by. the Supreme Court ; in. the case. of ‘Ta EAS 
. Roque; D,, United, States: (289: U. S., 62;.66), wherein. it was: held: 





We think, the. terms’ of the ‘general’: act. ‘contemplated. only : selections. ‘on. ths 


a i e part. of. living Indians, acting, for, themselves. or. through: designated . -representa-,. 
tives. ‘The express provision for selections i in behalf of childre en. and. of f Indians _ 
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ve failing’ to select for themselves’ ‘and: the: aibence' of any provision in i Kespéct’ of ae ke 

ge eee Indians: ‘dying’ ‘without selections are ‘persuasive that no selections in ‘the right tues 
of the latter were’ to be made. In other words, as to them there was no displace- 
_° ment of the usual rule.that, the.incidents of tribal membership, like-the'member- ": 
ee ge ship itself, are. terminated. by. death. See Gritts. Vs Fisher, 224. U. ‘Sy 640, 642; : ns oe 
Oakes”. ‘United States, 172 Fed. Rep., 305, 307. It is upon this view ‘that the ore 
execution of the general act and other similar acts has proceeded. 30° Land Dec. ee ea 

fa ae 40. Id. 9; 42. id. 446, 582; ‘Woodbury. Ve United: ‘States, 170 Fed.. Rep. 302. ao 


Epis: alleged’ by Alfred: CG Smith; father: of thé’ child in question, 7 2 ~ 


en ‘that an allotment selection > was actually made for ‘her’ ‘during her. life — es 
time while Special Agent: ‘West was. at work making allotments on the = 
Pare _reseryation,, and. that. he called: the attention of: ‘Special. Allotting =” 
= . Agent: Hatchitt: to. the matter, when that: officer: began work, ‘but that’ gee 
a “he latter refused to.allot his child, who was then dead. -‘The records 4 
_ of the Indian Office fail to show that such a selection was ‘made. The 
act: of 1887 provides’ ‘that allotments shall be made by special:agents a 
appointed by the: President for that purpose. “From the decisions 
~~ and instructions. of the ‘Department: under’ said. act and: other’ similar 
“acts, it: appears that; ‘in, order to initiate a valid right of allotment, 


the. ‘selection: must be. filed. with. some officer. of. the: Indian» Service — a 


a authorized or: directed. to. make’ allotments.: -This:is: clearly indicated: 
‘by such’ expressions: ‘as “there: had: ‘been no selections made, and ‘no’ 


applications filed in: the loval office ' as required by law” ?s 6: where selec- 


_. tions of, land. have been received in the local: land. office? Ee “applica- 
_... tien, for an. ‘allotment: is made by him or in. his behalf. i: special 
| allotting agent or. some: other officer-of the: Indian. Service, directed by. .. 
* the: Secretary of the Interior: to make allotments, or selection is made 
i for him by such officer”; only those children’ by or for whom selec- : 
_.. . tions have been. made during their lifetime and properly: filed. with ze 
7 . the’ officer i in: chargé of the reservation, or the’ allotting agent.” on See ee, 
me ease’ of Dallas ‘Shaw, 40°L; D., 9: ‘It was’ held i in: the case of J olin. 
; -- Gassman- (42° Le D.; B82); that “ in: “order | ‘to: ‘initiate. ‘such right to. i 
allotment as‘ can’ “be ‘confirmed to the ‘heirs after death; ‘applications 
must have been made or selection filed with some officer Of theIndian 
es Service: ‘authorized ‘or directed. to: make allotments.” ~ On the other 
ee hand, ait has been’ held that if selection’ has thus regularly been made eee 
_ by or for a ‘person in being, so that: nothing’ remains but the schedul- es 


- ing and approval: of the described selection, then a right is initiated =. 


ae . and: secured’ which: can be. confirmed ‘for. the: benefit: (of: the heirs. ae e 
a ees Tackett: (40 L.D., 4) and ctises. cited therein. . ee 


‘The: father, Alfred. Ce ‘Smith, states that: prior: to Fane: ‘death: “ot ; aoe : 


ae a ‘his child, Bdria: Grace’ Smith, he not only made a selection for her, 
but also ‘thadé: selections for ‘other members of his family—his ‘chil- oe are 
ee) dren brothers, ‘and father.’ The records of the Superintendent abe enor a 
; Yankton’ show that: Alfred C.Smith, ‘on June 29, 1889, made selec: 
a oF tong sor his three rothiors, William, olin and Charles. This: Be a 
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“Shed dats: indorsed « ‘on the bdcbifieaton of. allotment: ceca ta: Alfred fol Gee 1 Ae 
oes Smith: as: ‘being’ the : ‘date. on... which ‘these: selections’ iwere - ‘made’ ine 
-s behalf of his three brothers. - The Superintendent's: allotment: tract ee ae 
~~" book ‘shows: that certificates: of. allotment: were issued’to ‘Alfred’ C.0 
~~ Smith-and: his: ‘sony. ‘Leonard. G. ‘Smith, on ithe samé date; Juné:29, 
ge Sree This: was. more: > than a y month: after: the: death: of ‘Edna. Grace "s 
oe Eien if a ‘delection 4 was: in fact ands for: Edna. Grace’ ‘Smith, ee 
oar taust. have been” done” prior ‘to. the’ President’s' second’ order of. ee ino 
eee - August 24, 1889; and, therefore, under the’ ‘President’s: origitial order. oe 
ce vot May: Vt “1887; Even if this were,shown, under the opinion in 
> the ‘case: of Malcolm Du Pont Estes, ‘which’ held that’ the. situation 
was as if the original’ order: for all: allotment had never’ been’ issued 
» by the President, and ‘that: right to‘ allotment. must be adjudicated. ue 
as mec accordance. with» the. ‘conditions: existing August: ‘O45 1889, : the oe 
oo date ‘ofthe: President’s. second order for: allotment, ‘Alfred Co Smith cee 
~. was not entitled: to an: allotment: ‘selection on. behalf. of his minor ise 
| child, Edna Grace Smith. At that time said child ‘was: dead, and, ee 














to. the. ‘allotting. ‘agent Gnder, ‘the. ‘Prosidenes: foe ‘of: 1889, there a 
oo Was NO: authority. to. allot an: ‘Indian:not. in: being: at. the: tire! 8. 
Moreover, its: ‘reasonably: deduced: from the. ‘evidence: that “while - 
Sou tred | (on ‘Smith: may have' ‘viewed a‘certain tract of land and - 
‘concluded: he would: have: the: same allotted to his. child; Edna: Grace. 
_ Smith, -no- further. action: was taken looking: to. the: consummation poe geass 
as Of the. selection ° ‘prior: to- her: death. “It: was:held in’ the case: 7 cg aaa: Aer 
-. John’ Gassman:.(42: L. D.,..582) that. “No: such right is’ ‘acquired. ‘alae ea 
by. the | mere. ‘inspection: ae: a tract of: land and. decision. to takesit 669072 
aoe ‘an -allotment,. without: application: therefor 0) i ‘selection: thereof ee: 
ae during: the: lifetime: of the proposed: allottee, as, will: entitle his shea See 
aa after his death, to an: allotment. ofthe land.” = Pag 
oe Phe: action taken: by: the - “Commissioner: of: Indian’ Affairs: in ne 
sed + this. case was: & Proper and i is: i aah: affirmed. meg ibbndc Wahab ya 02! 
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ee “A rehire. of abandonment. of fe enna ‘made ‘ahder. tie: provistons of the ot 
“act” of: June 6, 1912" (87. Stat, *128)5 is not’ ‘sistained’ “where the’ “evidence 
an ‘prodticed 1 shows: that: the: contested: entryman: has’ not been: absent from Lae oe 
Pee a ‘land: covered ‘by-his. entry- for-as: long:4. period as six months. eke es 

se DEPARTMENTAL! ‘DECISION; DISTINGUISHED, .. i et cea ee 
"Departmental, decision in Stout. 2, . Low (41 1. D,¢ 29) , distinguished, 
ee “L VOGRtsane,: First Assistant Secretary: ee 
“This is an- appeal by Benjamin. I. ‘Craig, fron a : decision. i the ee 
Commissioner of the e General Tand ice dated Miya 2; 1916, » dismiss- oo . 












ee ae 
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oo ing: his’ aonted ‘against. hema d) aritis: 019510, janie) by Bares = 
 Attebury;: for the-S.4 Bee. 18, wT. 19 8. R. 6h: LW, € 6th Pe Ms Hneble, es 


= -dand district, Colorado... 7 je PALG ate PEL 


The: entry. was: iiadecon. J aaniraé 8; 1915; «biiaes the. fact: Hof an une: 6 


. Coin. (3T Stat.,. 128)... and .on. August. %, 1915, a affidavit. of 


ae contest against the: same, alleging. that— COPEL ate Ao 2s co ie 








Arthur Attebury has wholly abandoned said. homestead entry; that. ne pian ee Sy 
and: disposed of all ‘his improvements: on ‘said: land,: which consisted: of-avhouse, 9 9" 


le i. barns. and, fencing,. and. the same -were. removed, from. Said. land ;, that he: wabany 280. 
ene doned: said: entry in April, 1915, and declared. his. intention. of. never. returning ee om 
~ to. said. Jand; that there. are no improvements , of any. kind on said land, and. ‘$0 , ee 


: - | ee as T am’ able to 0 ascertain, he wal never return. to said lard, 


rie [ £3 ba 
Pape 


si ie - Defendant. “was. "served. “with notice’ cof, contest, in. ihe ‘State. eS é 
‘ ‘Kansas. on. August, ? 295. AMES: and on. n September, 2, 1915, filed aie CS 


following answers.) 


Be - aBaie rte hy ise gee era 4 he oe ace. ae : i 
aaaee cf is. ee os aside Sere ae ro nad ay fe os Tae Se ee Le be oe. 


Denied’ that: he’ ‘hass ever. tabradoned ‘the: “sald: honiestbad! entry: ‘siltce’: ‘thie i Geog 
‘making thereof, or: has ever. declared: ‘any.; intention: of .abandoning | the. said 


land: or, of not returning thereto ; alleges. jthat,: as, shown. upon: the, face of: ‘the 
contest affidavit, he has. not absented. himself. from said. land for a period of 
six” months} ‘admits: “that: certain: ‘of the improvements. on. ‘said ‘aim’ ‘were ‘Tre- 
r iioved thérefrom. subsequent: to! the’ ‘first: ‘of “April; "1915, but: alleges ‘that dffiant 


-is rebuilding: thereon; and! that. ‘at: no: time. since thé! making! ‘of said: entry has | 


“ -affiant any? intention. of. abandoniiig : the seid land,. but: that. he intends ‘0; con- 


sideration. — a, ee nek sete ha: a 


a : - there 0 on October 26, 1915, when hearing’ was ‘had. 


tinue to. reside. thereon and. to further. improve, the: same, , ge Ae a 


Hearing was’ chad before the local. officers’ on: October: 26; 1915, both 
i “parties, appearing in: person: and. by.-counsel, and, upon the teathinony: ; 
~ adduced the local. officers found thatthe. charge of abandoriment had: ~~ 


been: sustained: cand: recommended. that: the. entry. be -canceled:: : Upon. ce 


Pi appeal, this action was reversed by the Commissioner, who -found 
that: the. contest: was. prematire;: ‘and therefore dismissed: the same. - 


‘Further: appeal: brings: ‘the: matter before the —— for cons * =e 


he 


o'The testimony; howe jiat'e a _few midaiys aftersthe. ‘exitiry’ was: ie de'the 


. defendant established his residerice.on thé Jand.: _He:erected a. house; es 


- barns, fenced: some land and. dug-a- well about 70. feet. deep. He ee 


St. ‘ 7 remained: on. the. land until; jApril : 2, 19153 at: which time he: started ae . ca 
to: his former home in the. State of Kansas. _Lt appears: that he took 
ety with him his. horses and wagon, and first went to 9 Pueblo; Colorado, te 


cola PR YE 


2 He's itierwards. sold all of ‘the tisrmeunie: upon. ‘the en ‘ton $100, mae cee 


= oe “and. the same. were. removed,’ and, when: the..contest .was:filed., there a 
were DO. improvements of iany: character upon: the: land: except-a:wll 


oe After being served with. notice of contest, the’ ‘defendant’ ‘retired . a = 
— to the land September: 23, 1915, erécted a ‘Small House, and’ was 8 Tiving ats 





t Yate ote se Rite be ae) IP Be 
fs : ct fii bra ke ! Uk 7 ; yh ee ee fas “ae : Resa 4 

: ae ae : oi * * are p : - a Bt mata w Aal > as yh age 
: + a 2B: eae | tee + ae : dele , a bens iy 2 2 been are i t. Sh era een 2 eM . sulgedesa ts abi Petae, gee: Sparse . ae e, 
ge Mes Cee ee Ee apap eh gee oer Egg Peay dani Pee feeb Lat Pere sbe cop chi agtad oF. 
~\y - . ‘ 
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intention of: abandoning: the claim. 








1% 


aoe as. follows: Saas 





fhe Government: 








a “jetthe defendant, testified that: He: left: the land a tid went: to Randa © oe 

oy ito ‘engage ‘insharvestingy'as'the wages were’ exceptionally: good.'*He. 0. 
_.. said he sold. his improvements because he feared’ the: same‘might Hee es 
: a _ destroyed; ‘during; his: abserice, by: prairie) ‘fives ‘and that he had pes “ey 


- Section 2297, amended® ‘by: the: three-year eer ate eid Jw une. 6: = ea fe 
1912 (87 Stat., 193), under which the ees here involved v was as made, ee 


Se at. any ‘time after. the. filing:ot the} affidavit + ‘as 3 required : in section 1 twenty: ae ee 
“two: hundred. and ninety and: ‘before the expiration of the three. years: mens). 0) 
_ tioned: in ‘section: twenty-two: hundred: and: ninety-one,. ate is proved, after due. | 
notice to the settler, to the. satisfaction of the register of the land office that: 9 <0). 
the” “person: having. filed: ‘such’ affidavit. ‘has’ failed: ‘to: establish’ Fesidence: within a 
six months after the date of entry, or abandoned: the land: for more'tlian six: a 
months: “at: /any. oe then and: in: that: ‘event the: land‘ SO: > entered ‘shall revert. ie ea Ae 


—_ 


the: contest was: filed was Tess ‘than. six. = months, the. same - was on 





Premature: a ae 


ee rel : oe 
ed cxE 


. However, \tttention adie in thea appeal to the case. eof Stank, gee 


Lewy (4. L. D., , 629), ‘wherein. it-is. held: that ina, contest. charging 


‘abandonment, proof, after due notice, that. the. entryman. has.changed © | 


his residence’ from the, homestead ; to. ‘another, , place,, warrants, can-. 


‘cellation. ‘of the. entry, without, reference to. the. -duration of: ‘his a 
_Tesidence elsewhere, and it; is. surged. that. under, the doctrine : “an- : 
that: “decision | it. should, be -held, ‘under, the facts pre- 
‘sented, ‘that ‘there had, been, an, | abandonment, mm n) fact; and. that. the © . 








yt o 
wih, et 


"AS to: this contention it. ‘may. bs. said that: ‘the. ceceena in. the, ase 800", 
Tb, Stout v. Low, “supra, involved a. homestead’ entry made April: Be ee 
1908, cunder, the. five-year homestead act,, which ‘provided for: the 2° whe 
“ostatiatee: of’ a homestead. entry. upon, proof that. the. entryman.‘ Shad ag 
: seetally. changed. his. residence, or: abandoned, the, land. for, more: than ole | 
Six. months,” ‘whereas he entry. here inyolved., “was. made. ander. the Pee 


“ 


Set" of Ju une 6, 1912), supra, which, very. materially. amends. section ° Sa 
; roviding for. the forfeiture. “ofa, homestead - 
the. _entryman., has: ‘abandoned: the land for | 


- 99977, Rev. ‘Stat, by 
oS es ‘upon. ‘proof tha 









rae 












a _ 'place, « or that. he. chad 










: 
fo. 


, See : 
"5 <i ‘ e'o; 8 OFLa 


TISb AD arg 





rae Pan tone sie a Pe ee 
iyate eeiraeg 


“more than six months at. any time.” In. other. words, it was held in Aes 
that case that proof, under. contest. proceedings, either: that: the. jome- aces 
| -.. Steader had, changed | his. residence from. the homestead. to. another 2 
eas abandoned. the land for | more. than. Six ‘months, eee 
ve oar warrant ; the cancellation. of an: entry... But. an. the. case, here = 
a od, wh ar the. entry. “was: made: under. the. act. of J une..652 0.0 oe 2 
ich, provides, for, a forfeiture under, a, charge, of oe 














AQIS: : So 

ee ‘May: 28. 1915, - @adige 1 Eg Kennedy ‘filed’ nottiestead ea: oo 
8 033520: for: the ‘aovd tract, ‘which | was. ‘rejected the same day by. the > 

oe register and ‘receiver becausé of the outstanding: right. of the State. 

~~ June 4;°1915,; the: ‘register and receiver. revoked their order of rejec- — 

ol een’ and suspended Kennedy’: 3: application. | ‘The State having failed 

ste select’ the: land, entry ‘upon Kennedy’s application. was allowed — 

es July. 16, 1915. July 17, “1915, ‘Hall filed’ his: application, alleging 
ee oe es he iad settled Alpon. the land a une 5, 1915. | - 
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oe ‘shididomineint aly: whete. the. ae has. been caer for’ shone ns 
~ (than: six. months:.at any: times, the: charge: should. have: been: laid ee 
oa” ie sand: proved accordingly. : : i tee. 


. After. a -very ‘careful: vccuitdlondtion, oft the case j imide the: aptieal: - ko 


ye : “Ut le: Ab aes ey RE, CET ge are Bagh eRe ce 


_VERDINE R “HALL. 


"Decided December 8, 1916. 


- OTHER 'TENDERED. APPLICATIONS: TO. BE RECEIVED. | 


a 2 the, Department. finds that the. conitést : was’ hpasiepcenls oe i “: te : 
a sion: of the: Commissioner i is s actordingly, affirmed. . a - 


ate States. AND,  Paenrronina—Right: OF Beare, ‘UNDER: Aor oF - Aveusr 18; “1804 eon 


| “Under the. act. of. August: 18, 1894. (28: ‘Stat; BT2,. 304), 3 a tent to’ ‘select: tthe ge 
land. involved. is given: the. State for a limited period, put: such’ right. doesn) 


not exclude. ali. other: forms. of. appropriation, and: applications. tendered by. 


~ others should. not be rejected, but received and held. | suspended to. await the ; 


= event of the’ State’ 's- action. ae 
, VocEtsane, First “Assistant Séihetary: 


Verdine R Hall has filed. a ‘petition for the exercise , of chs 3s Depa a 


. ‘menit’s supervisory ‘authority in the matter of his homestead appli- 


| ‘Montana, land district, orhigh was. ordered rejected. by the Depart- 


| -eation’ 085062; for the S. 4 Sec. 18, T. 387 N.; BR. 43 FE. ,M. M., , Glasgow, s 


he ment’s: decisions: [unreported] ‘of July. 28, 1916, and September. 14, nc 


“a3 1916." The matter has'been’ orally argued. - 


The above township’ was reserved by the Gctamaisei dhs of ‘the Gen? 


GG . coral Larid Office March’'23;'1910, under the act of August. 18, 1894 (28 
ys Stat., 372, 394), subject. to the re of the State from. March 10, 1910, ca 
aes ane 60 days after the filing of the plat. of’ ‘survey. “The plat was... 00 


or upproved. November 12, 1914, and filed 4 in the Tocal land office May. 17, . = | = 


eae act of ‘August 18, 1894, supra, the lana was absolutely eithdpaw. ia ee 
ee . a appropriation, that Kennedy therefore. gained ho rights. by. the. pres- on 

entation ‘of: his application, and, ‘while. conceding that the land. “was” 
do. “not subject. to settlement ‘at: the time’ Hall initiated his settlement, he 
a ae further: contends that Hall’s settlement nie attached a as soon as s the a 





“SN. orien. aH OL ONTEVTaR. sNorsroaa_ 


ie Office; upon application of the governor of the State,— 





for thereby nn ae 








| oe 66. iy period allowed to: the State hed axpired:. The ers of the 8 
Pad ~ counsel i 18 based. upon: the: phraseology: ofthe: act. ‘of. August: 18, 1894, eo 
gupta,’ which’ directs that the’ Cominissioner: ‘of: ‘the® General Land 





ih a a view. to: satisfy the publie-land. grants made. by. the: ‘neveral: ace admitting ie ee 


os ~ shall] have. a survey, made. “The. jand-s 80 aoe me a ie a . 2 Aa eee 


pea shall be. reserved upon’ the. filing of. the application, for. survey: oar any: saaversé:’ = fos 8 
: - appropriation by settlement or otherwise except under, rights:that may be found =. 
_.. to-exist of prior’ inception, for.a period to extend from such application for survey. ae 
es until ‘the expiration, of sixty days from the date of the filing. of the township plats = bea 
of survey i in the proper. district land Laan cue which period. of Bet days iaenet ee 


: * the said: States, into the Union to. the extent of the full quantity of the land called. : = na - 


iE > “the satisfaction « of such’ grants. 





~The act’ further requires that the State publish a i notice: = Dee eats a oe 
. to all parties: interested of the fact’ of: ‘such’ application: for: survey ‘dng the. axelu os na 
sive acct of selection: by: the. State for: the: aforesaid eperlod: of fislzty. days: tage 


“lands which may: remain: “unselected: L by the State, and thot ottieryrise. appropriated ny 


i : according to law, shall be. > subject t to disposal 1 under "general laws: as. s other public 


Cc ae 


a ‘to deposition under the. danegal laws. ‘antil atter the ¢ 60- dae period of 


‘selection allowed to the State. In other words, the argument. is that : : ae 
the act constitutes an absolute. withdrawal of the Jand and does inet ee 


ae create merely a preference right to the State. 


“The preceding act.of March. 3, POL Stat, ote provides that 2 : : | 


the States therein mentioned— ae a 





Weer shall have a preference right over. any: person ‘or : corporation to’ select ‘lands. “eige as 
~ .. jeet-to entry by said’ States granted to said States by the act of Congress approved: 9 
> February tient; “second, eighteen. hundred: ‘and: eighty- -nine, for a period of: ‘sixty 2 eee a 
ae days: after lands have been surveyed and duly declared to be subject to selection =. 
ae _and.: entry. under. the. general. land: laws of. the United: States: And provided. furs a a Ba 
-., ther, That such preference right shall not accrue against bona fide homestead: OR ey EES 
aocee: “pre-emption § settlers on any of said. lands at the date of filing g of the plat: of i survey a oe 


oe ae be any township’ in any: local land office, of sald States. 









| oS we Railway’ Company Ve ‘The State of Idaho; ‘Coeur: WAlene 02483, 
re “Ape 12, 1916. (45 L. D., 37 ye The’ Department there said: 


nhs » shall be reserved | ‘' ‘from any. adverse appropriation: Boob iyf 





The two acts were ‘construed: by: the DWepattmant’h in Nothenn: a . 





a - Palking: ‘the. two acts ‘together it is: ‘clear that ‘their purpose. was. to: secure co a 
ar the: State the period: of sixty’ days within which the State should have ‘a “right” ee 
TO: ‘select, the land. superior to. all. others, The. act: of. March. 3; 1898, ‘speaks. Of 
this. as. a. preference: rights: The: act’ ‘of ‘August::18, 1894,: directs) that the: cee ee, 
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cn ‘the present: case ‘the selection. filed by the: railway’ company’ was, "first. iis a 


ei _ time ‘and: it: was: then: unknown whether ‘the. State. would. exercise: ‘its Tight: cy a kee 


not... ‘The. rights of the State.,are fully .protected,.by suspending the, railway. 


Ss company’s selection until the State selections have been: fully adjudicated, ie 


ae ‘Should: the - State. have ‘failed: to make a proper ‘selection there is ne ‘reason 2 - 
eae apparent: ay the’ Paanibeae company’s Ss: Selection, if ' otherwise valid: may’ ple eee a a we 
yoy - allowed.” ay ra 7d pee ae “fe ph cuss ee ee 


The purpose of A act a Arig | 18, 1894, was sto secure: ‘the as oe. 


ee vey of unsurveyed townships and to baltble, the States therein’ naniéd. o 
“«- to secure their ‘full: quota of: the: various: grants’ mmade to'them: The 


a act reserves the land from’ other appropriation: as against. the’ ‘right a 


a : | oe of. the State to select, and. the. State has the exclusive. ‘right. of selev-- iH os ; 
ae tion. as against all. other. ‘persons, _ The. act. was. not. designed, to. affect — = 


a the. rights. as. between. other. individuals. seeking. to: acquire: public 1 


ee, _lands, and ‘counsel here is. endeavoring to: invoke: a statite, passed on 


- - in the interest of various States, -for. the benefit; of-an.individual. who - e 
_ isnot within the purview: of that: law: As stated in Northern Pacific — 


‘Railway. Company. v. Idaho, Supra, the: rights of the State: are: ‘fully 
protected by: permitting it the first’ right of: selection: ‘during: the: 60- ie 
- day period.. Should any. other individual apply for the land: in the. 

meantime, his application can. ‘properly ‘be. accepted and. ‘suspended 
awaiting action. by. the State. Should the State. fail to select. the — 

land, there | is. no. Teason a why. the intermediate epee titnt cannot be . 


| : allowed.’ : 
"Wenhedy’ S ‘piieaticn | is s ddmittedly prior in 1 time to Halls ssl: an 


ment, and he j is accordingly prior in right. 
"The e petition 1 is -secpriing’y d denied. . 


“SALES oF TIMBER on UN RESERVED ) LANDS. In ALASKA, 
_ Exstmvcrions. eS ee 


| Dararrmexe OF, THE ¢ Trento, 


. Generat Lanp Girvics, © oe 


""Weiehénghon; December oh: 1916. 


ore, To Ruersrers | AND Genes anp Specia AGENTS | 


OF THE GENERAL Lanp Orrice Stravionep IN tAraaga: 


A general, cireular, (No. 491), approved, J uly 19, 1916, poe a _ 


ae _instinetions relating to. the acquisition. of: title. to. ‘public lands 4 in. the oe 


‘Territory. of Alaska, | has been. published, in. which. may.: be found. in- = ee 


. Ee : formation. and. rules and regulations covering ‘the. free use and pure”: , A 
~ chase. of, timber. under the Provisions, of. Section, il, act of May, 14, Core o 


O1808, (80 Stat AU) oats etna ols baieted wi tema So 
— >The: following: insbttetions: to: iacintore and réceivers’ oo al wee 


a oe gents stationsd 3 in the Territory’ of Alaska. are Hereby Hecate pene 





— foie the ‘purpose. 6e aiding i in, the administering. oft timber sales pur 
“ _ Suant. to-the aforesaid act: Pai ae a 


aoa J eeer of the. United. States: Land: Office: for: the: district. where the . 
—. Jands:to be -cut: over-are situated, an application: properly: executed, 
eal. on. Form, 4-023... . Copies. of ‘said form are:to ‘be furnished upon. ee 
ae quest, free: of charge,. to. applicants: by. the: registers. and. receivers, | 
©. special: agents, and United States commissioners stationed, in Alaska. . 
A. deposit..in the sum: of .$50, or: when. the stumpage. value, at.the 















e DECISION: RELATING 2 TO THE PUBLIC LANDS, 5 qe 





1. Appi lications. {Applicants to purchase timber uae t file with. the 2 


minimum 1 rate. of the. material ‘applied : for is less: than $50, a: deposit,” = 

oe in the sum of the full: stumpage value: thereof, inthe. form: of cash = 
Oca LOD currency, or. of :such., certified : cheeks: or post- -oflice. money order: ase 
ie receivers | are: authorized: to -receive: under: the act’ of: March3,00 







a ay 1913. (87: Stat., BBY. and circular: No: 228, approved April 25. 1913, oe 


‘oo nmost be. made. with every application: as an: ‘evidence: of: good: faith. ee 
oe ae the. applicant cuts. the timber applied. for, he will receive: credit 
to the extent of the amount: deposited: toward: the: payment ‘for said” 
oS timbers: TH: however; no timber: shall be: cut: under. the: application, © 
aa “or: if. ‘a: less: amount: of. timber than: shall have: been. paid'for shall'be 
cut, the sum: deposited, or so much’ thereof as shall have been'paidsin 
excess of the stumpage value of the timber cut, will, at the direction © 
oo of the Commissioner of the General: Land Office; be’ returned. to ‘the 
ie a depositor. ~The: new rules’ and: regulations: (Circular: ‘No. 491) do. 
».. not require an applicant. to obtain'a permit. before he commences ‘to. 
“ -eut the timber: applied for: Hei is), ‘however, required, additional’ +0 
ae the filing. of the application and making the initial: deposit, to post: ‘a 
a on notice (Form. 4-023¢) ; ‘before commencing” ‘to cut the timber’ applied 
0 for; in-some conspicuous place: onthe land from: which the: timber‘ is ~ 
| © proposed: to'be cut. This. is a: necessary. requirement which: must, te 














strictly: adhered to. 2uNe blank form of'notice (Form: 
anon  tuctoned with: every. ‘application blank: ‘furnished’ to: applicanta Shas 


aeons record: ina book provided ‘for: the purpose’ of ‘all'‘applications by . 
: ~ consecutive. numbers, showing the description: and location of’ ‘the 
a  Tatids: embraced. in the: applications ‘with reference’ ‘to. ‘creeks, rivers, 
ae. islands, or. other: natural larid: marks, and if ‘the land ‘be ‘surveyed, ee 
pencil ‘notation. must be: made: upon: ‘the tract ‘and: plat books: “Each 
Cee ~ application must: also be made a matter. of record i in a card. ‘index to 
be, kept. by the receivers'so that it. may ‘be’ ‘readily identified in ease | rs 
cae, there is any. correspondence concerning ‘ite “Timber applications are ae 
To! tot to! be. given serial numbeérs'since this. class ‘of | ¢ases are given a ~~ 
oe special file number’ by: the: General ‘Land ‘Office; ‘different. from: ‘that ~ 
































nO. Action upon Application by. Receiver. Receivers maust* ‘eee a oo 


OL ook cases. involving : the entry and selection’ of. public: lands. : ‘There ’j Hsp 
ree hanaies, no: ‘objection: to. the 1 use e by receivers: Bf the § at ‘Serial! ul Number ‘oe 


ee - 48137? VoL 45—16- —3t oS eS 













OB 


ee Reiter” » -gheets for: their’ own ecords. “Upon: thé Ainst: pases arte aes 
-.. following the filing: of an application, the: receiver; ‘retaining ‘the a 
"remittance. ‘attached, if he knows of no adverse claim: involving. the. 
“. Jand-from which the timber-is ‘desired'to be cut, or of no other. reason eS 
ae why: the application: ‘should: be denied; will mail said: ‘application: 10s 
“the Chief of Field: Division of the Gener al Land Office of ‘the: ‘Division | ee 
ok “embracing: the Territory: of Alaska, with a request that: the’ truth of aoe) 
othe application be inquired into, ‘and that if thereupon. there appears) 
“to be no reason for:denying: the ‘application; an appraisal: of the tim- oe 
~ + ber-bé made. * Where such: Chief of Field Division has ‘designated ' Be en 
ees special: agent near the land to: make: appraisements, the-receiver'will 
forward the application to said spécial: agent: direct, giving. due notice Dt 

ee thereof to the Chief of Field: Division:- Fe 

6 8H Action: Upon: Application by. Special Agent —The: special apeut: 
es designated: shall; as soon as.practicable, if he knows of no reason why _ 
ato. the: application: ‘should not be:allowed, investigate: as. tothe truth of - | 
..  gaid application, and. thereupon: go upon’ the-lands therein described 
_and: estinate: and. appraise : the: material: ‘applied: for. If the said. >» 
-. agent, finds true . the: facts: recited i in: nsaid application; he ‘will: sprdcoed cia 
ee as-follows:, : a 
oF (ay Taatning’ aid ifn necessary, cause: ads ‘be. changed: aaa preparly | 
tees: ahavked: the: boundaries. of the: land. described i in. the’ application; as: 
ae . certain: whether or: not the land. is. -embraced: within any reservation . — 
eee yyathin: which.the cutting of. timber-1 is prohibited or within any settle. 











“ment, mining or, other. claim,: or ‘within any: ‘homestead. entry. or: any 


cee ‘egelection initiated: prior ‘to. the date ‘of .the: filing of the: application ee 
“er ‘hand, of the: posting of. the. required. notice: upon the land,,or within ~~ 
ee any approved. allotment; or any pending application. for. an. allotment, oe 

or within the: ona: fide legal, possession. of or: occupied: by. an Indian: 

ae OR Eskimo. under the act.of March 17, 1906.84 Stat., 197), or. within ee 
os any section: granted : to the. Territory. of, Alaska for. educational: or Set - 
other. purposes}. take: the affidavit. (Form, 4-023d), of the applicant. ~~ 
os. or of: some other, ‘person. who: can. testify ito the, facts especting: a ee 
Se material. features set forth. in the applications. 2... as 
one YEO), Determine. the, kind, estimate, the: quantity, ee appraise ‘he 2S 
ee ‘stumpage price: of, the timber to-be sold. under said, sapplication; ae 
fie ESS. (eo) Prepare:in: triplicate-a. report.addressed tothe ‘Gommiasicne’ oe 
ee of the, General Land Office: (Form. 4-028a), transmitting therewith the. cae 
aa -- original, application. : -The: report should refer to’ the. application and ps 
~~ should. contain the. agent’s description. of.the,land.to.be cut from, if 
ae ~ other. than. ‘that, described. i in the: application, and. a. ‘statement. to the - —— 
oe "- effect.t that the applicant accepts : such. change:in. description; the. kind, te 
oe quantity, and stumpage value of. the, material cut or:to be cut; Pe = 
a. statement: that. the: applicant, accepts the. appraisal, made, by, thes. 
oie special. agent, and has delivered to the said precal, agent, or, trans: oe 





"DECISIONS: RELATING ‘TO THE: PUBLIC: LANDS. A EROREE a, 
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. pe ‘ 
a ete ia 





















- "DECISIONS RELATING ro TEE PUBLIC! EANDS!. ' 
at “mitted te tio other receiver: rot publi: imoneys the: oppraldediambunt thereof; 7 
- Jess the:amount ‘of the original. deposit; in the form: of such: certified 
he © heck or: HBOEEIO office: eumohey onder asa receiver’ is authorized’ to receive, 
Ov gdlar: No 298; ‘supra. Said: certified: welietie or: ripost-ofice ‘money’ cher. 
- must: be! anade. payable to the receiver of: the: ‘proper local:land ‘office. 
aoe “Special | agents: ‘oust issue;: in: duplicate, memorandum: receipts. on 
0 » Form: 4-028e, for all deposits submitted. to them: for timber: sold unde 
_ these rulesiand: regulations, the originals'to be handed at:once to:th 
cae payers and to be: preserved by: the latter until they shall ‘Have received 
ea ce the: receiver’s ‘official receipts, and the duplicates to be transmitted to. 
the receiver. of. public:-moneys. as: S00n..as- opportunity: will: afford. 
-. ‘Phey. will also-notity. applicants: that post! office:money: orders or.cer 
ear tified. checks’ -are: not::to ibe’ held:ias: ‘payment. for timber: until: ‘said’ hes nee 
“money orders or checks: are. converted: into-cash by.the receiver;and):  <.. 
"finally: paid by: the offices: wr bank: upon: which: ‘drawn 5 that. the-Com- ee 
~ missioner. of: the: General Land Office also: reserves the: right to: seb oy 
aside :a sale and: to prevent further: cutting under.an: application’ i dns 
__.- tases in: which’ it-is ascertained: that. the land was not‘at:thetimesof 9° 
ee” thes filing: of the: application,: subject: to timber’ cutting: under ‘the: act Rae 
~. and in cases in which it is’ ascertained that’ the. conditions ofthe:sale = 
are. being’ materially. violated. The: special: agent: will: deliver. one: 
copy: of his reportito the: applicant.;On’ the other two:copies‘he wilk 
_..- require thé’applicant’s signature under proper: date andvendorsement: = 
oe GW thin: amounts: and conditions hereby: accepted.” ye ' One: copy. will. er ees 
'. be-transmitted: through: the: Chief of 


. bis Spe eae ea meee mn ond re a es or aaa 
24 _ ‘ 

















Field: Division: to the Commis: 
~-gioner of the:General Land: Office ‘and the: ‘other: ‘COPY will: be: retdined ~ ee 
in the: office of the: former. : After’ the! investigation and: ‘appraisal S 
Ge shall have: been’ made, the. ‘special agent! will; if he knows of no: Walid sees 
= peason:to: prevent, issue:a? permit; “Form 4:-028b, authorizing: the! ap-. 
oe . * plicant to remove: the timber::: Tf the special: agent shall: ‘at: any: time: 
~~... learn that a: valid: adverse: claim: which: ‘would. ‘prevent: the: allowance 
Pol of the: application, ‘existed:at:the time that.the: ‘application:-wa’ filed. 
“Sor. that: the lands: were not: at: that: time. subject’ to‘the*provisions: ‘of. 
a ~ the: act, he: shall: at: once: notify the: applicant: thereof: and: direct: that a 
foe = not further: cutting. ‘be: done: if cutting’ ‘had ‘been: ‘commenced: ‘The: : 
(ese Fd special: agentshall-at: once submit’ a. report :to' ‘the: ‘Commissioner: of 
Uae - the General: Land: Office: setting forth: ‘fully: the facts: of! the: ‘Case: ) Bis 
ede Appraisal by: Special: A gent:—Minimum Price: —The. ‘person : 
- “pinketigs the: appraisal. on: behalf ofithe Government shall:not. in: any... 
“event; vanless j inan: ‘exceptional « Case; ‘appraise: any: timber: ‘suitable: for. o 
saw: timber'¢ ormine'timbers'at less than the: following'1 minitouni: rates: — 
$l per 1, ,000' ‘feet bi-m: ‘for: Sitka: Spruce;: ‘Hemlock; and . ‘Red: Cedar 
$2.50: ‘per: 1,000: feet bem: for: ‘Yellow’ Cedar; ‘nor. sany? piling: 50:feet . 
- orile Jess} in. n length nes to a Aton diameter of “ iniche’y, at t less tha n one-half 








































oe 


oS intl per | + disease, footi nor. any* piling ‘between: BO-c or: 80. eat in ject a 
ae “apitova top: diameter of:8 inches-at‘less:than. three- fourths cent per. 
_». linear foot; nor-any. piling over: 80: fect in Jength: ‘up. to-a. diameter 
‘i cae ‘inches: at: Jess: than ‘1 cent per: linear ‘foot; nor. any shingle poltsor 

~~ cooperage:stock’at less:than' 50 cents per: cord: ‘nor any. wood siitable oe 
-. only.for: fuel:or mine: lagging: at Jess: than. 25 ‘cents per cord.:: Sub: 
SSE: y Jeet:to; such minimum. price,: the: agent: ‘will, in the: absence-of acom- 
ee petitive: market, determine.the stumpage value: by deducting from: the 08 
ee manufactured article the price for like material-the cost of manufac = 
oes ture: plus:a a: fait: peel ae ‘the: time. and ‘capital: required, to panes i 


oo 0 factumesie: : ere 
Be: detton ha rere dgenti When Trieatigaticn: Can a bai Mt ie”. | 


opie a! Specified: time:--If-a ‘special agent for’ any” ‘good. and sufi. aoe 
. dent reason. is unable’ to make the:investigation and’ appraisal asre- = 
ee ‘quired within. 60: days: ‘after the! ‘filing. ofvani ‘application, he willjifhe . . © 


2 knows of no ‘valid. objection; give: the applicant: written permission ~ 


(Form : 4-028b);, . authorizing: him’ to. remove: the timber described - 





"DECISIONS RELATING TO THE PUBLIC ‘LANDS: | “Lor. ee 


: in the ‘application. « The applicant: roust, -however;: pay: to the. special . 


agent: or transmit to: theirecéiver, the excess’ ‘stumpage value’ over and. - 


a above’ ithe sum originally: deposited, where: there is: such eXcess, , before | oc 


; ‘hei is-authorized: bythe, permit to: remove the timber. vs | 
6. Eevamination. During: and. A; fier. Cutting. Riports The ‘tiles 


cane and: regulations: promulgated: pursuant: to: section | 11, act. of” May 14, — 
ae ~ 1898,: supra; set. forth, in. ‘Circular: No.: A491; require. ‘that: the:acquisi- 

oo tion. of: timber: thereunder: shall: be subject: to: the. conditions that the — 
ae applicant « or his agent or employees : ‘will not:cut any immature: timber, 

-. andithat- the: cutting: of timber. shall: be: done: in! such a ‘manner as:to 





ene prevent unnecessary : -waste;: that alltrees:shall be utilized ‘to.as. dow “eS 
ee Pe diameter. in the:tops as possible, and: that: stumps shall be cut as: close 
oho tepthel ground: as conditions :will: ‘permits: -that:all brush, tops, lops, . 
gears ‘andi other: forest. debris made: in’ ‘felling: and removing the timber. 
— -. shall k beldisposed: of as: best. adapted: tothe: protection | of the remaining — was 
growth and in-sich manner-as shall be prescribed by thespecial agent = 
+. whohas charge’ of: the investigation ;!that: every precaution’shall be 
oe taken: by: persons\cutting under the: application, to prevent: forest: fires, ae 
ee gee. and’ that.-assistance will be: rendered by them in suppressing: forest. oe 
fos fines: within; the deseribed: area. Special: agents will.endeavor'to:see 
that said: conditions are fulfilled: At convenient times during cutting ee 
\ orafter any salej-a special: agent. will: examine the lands:cut. over ‘and 0 
oe submit report. as. to: compliance: with the ‘terms of the sale; or-if: tube 
ting is'being- conducted: in violation of the terms: of: sale, will immedi- > 
“ately stop. ithe eutting: and report; the matter. to the. Commissionerof = 
> the’ General: Land, ‘Office,’ recommending’ appropriate .action.. “When 
oe os oe Homestead, mining: or other: claim: shall: have’ ‘been’ initiated subse- ae 
ane i ayant to thet date: of the linge oft the; application: and of. the: erportine pe a 








: i. of the. requisite Tolice. upon the: land, iil homestead) mining: or: wether: : 
‘ 1 Geant 8 must; b bales the’ claim: subject to: v the wight of the: tina bet eat 





Bee hare of a greater amountio of timber ‘han that applied for will a - 
be. sanctioned. " oe os oe 


ES Bajeres: No. t2—The Executive. orders: establishing: Alaskan) Timber’ 
a Reserve’ No: Be pursuant. to. the act of ‘Mar ch: 12; 1914. (38--Stat., 805). 
expressly. state that such.itimber as shall. not be: noedédi by-the Alaskan eee 
- Engineering Commission. for the. construction -of,: Alaskan,’ Govern 
Dh. - ment- owned. railroads, may: ‘be disposed. of. by. the: Secretary. of. wthep : 
Interior. Persons: desiring to exercise: the: free; use; ‘privilege; or: bore SP ete 
S purchase » timber within: the . reserve,: must: file. applications: setting — eee oo 
eee forth therein: that. the’ timber i 1s. upon, ands. within; ‘said reserve and 
-. >. that the Alaskan’ Engineering Commission: will, consent: to the. taking oe 
of the. timber. by. such, ‘applicants, Special. agents, . before’ issuing. 0 
oe i. permits i in this class: of. CASES; must, first. ascertain: that written. manent Se So 
rate “from, the. Commission, has-been: obtained. Re rer er ee 


plication, accompanied by: the remittance mentioned: din, paruguipbid i vi : 
). supra, is. received..by,,the Teceiver, of. public. moneys,. he. will.imme=~-. 
diately. i issue: and. forward: tO. the applicant: the usual, form. of: receipt - 
bag ee (Form, 4-181). for. the amount) transmitted... The. ‘receipt: must cqn-. 
“ “> tains a full description. of the money. order, Or; certified . check; with:the, © 

words “ Subject, to:collection.”.: Such: money. orders or:certified: checks: ce 

. maust be immediately deposited in the. receiver’ 3° depository, for. o) oe 
— Teetion, ‘to. ‘be placed ‘to his official credit, as “Unearned: moneys ae 
eae - trust funds.” When. the appraised. amount mentioned, i in subdivision CY 









_ DECISION nS SEE A TIN @ TO THE. PUBLIC" ‘LANDS. 


“oy 





Me Granting Pormdseion to: Out Timber within. the ‘Alaskan Timber: 











8. Disposition. of. Moneys, by. Recolvens Baosipte:s — Whe 





- a (c)..of. paragraph 3 is received, the receiver will immediately. issue. fey 
ane additional receipt. therefor, with a ‘similar notation as'to: the. form. ee ae 
se OL remittance: and the. words “ ‘Subject; to. colléction.’ ae Phis- remit- 1 ae 


— tance must. also be immediately. deposited. for collection, to.be placed 
- to the receiver’s credit, as “ Unearned moneys—trust. funds.” “When 
the receiver is notified. by. the Commissioner. of the. General Land: 32. 
.. Office ‘that. the sale is ‘approved, he will’ immediately deposit. the full. - 
"amount earned, to the ‘credit ‘of the ‘Treasurer. of the. United States. . 





oe and’ account: Pow the same‘on' Form 4-103f;" tusing ’ aw blank ‘column . Ae 
cee therefor,’ as ‘Sales of Public Timber—Act of May 14, 1898 (30' Stats es 


cleo Ady” ” and in. ‘the monthly. and quarterly accounts. current, under the: Soe : 
same: title. ‘The: certificate: of deposit must. show. the. title. ‘of. the. fund Bee 
se amd: the. ‘act: by. which: the ‘money is. covered: into: the ‘Treasury: and. 
aac oe must. be. set out: ‘as’ ab ‘separate: account’ ‘on’ Form: 421062: “(See instruc: 
eal tions: contained 1 in i patabtaphe § 96-101, 1, inehisive, of? Cireula ee ap 



























ey = bboy i May. 45,1912.) LE a ‘eeipta. ‘will: not « issues fon: ithe ee 
amounts: when theyiare: reported: ‘collected: by’ the; depositary; : bute fe, 
ee the: applicant. willbe notified’ that: the amount: thas been collected and: oe 

goose that: he is:credited -therewith:: +. : oe eas 


ee 








“DECISIONS. RELATING ‘ro. THE PUBLIC: ‘LANDS. | “vor, Se 


9. Commissions;-On ‘Ja anuary: 781; 1911, ‘the: Comptroller ! os pee es 


i 2 Treasuiy: decided: (1% Dz: D5 563). that: registers and:receivers are SS 
~~ entitled’ to. commissions. (one per centum each on the cash:value of) 
°°. the: timber:sold). on the'sales:of,timber made pursuant to Section. LL eae 
oie Lorex 0k the ‘acti of: May: 143. 1898 - (80: Stat, 414) 74 In accordance’ with the: fe res aS 
; provisions: contained in paragraph” 2, Section 2238, U.S: RS. Reg. a 
Asters: ‘and. receivers are,‘ therefore, entitled’ to ‘deduict: their commis-: ees 
- sions: from: the’ ‘money : received: ‘from’ ‘Alaskan: ‘timber: sales; provided ac 


that they: have not:at the ‘times: earned: in: ‘fees: and: ‘commissions, the: ea 


ne sum” of °$1;500: ‘during’ the: fiscal ' ‘year: in’ which’ the: deposit. is: made ce a 


2 pe (see section 12,80:Stat:; 414, and-section 8, 34 Stit., 1282). 


10. Free Use of Timber: for Army. P. osts and Other Govsnunsed 


a PuirponedlPersons: ‘contracting: swith? Government. ‘officials: to: -fur- ; 


 pish firewood | ‘or timber “tothe United: States: Army ‘posts: or’ “fore. 


; other’ authorized ‘Government purposes in’ the: ‘Territory of Alaska; - ae 
may procure: such firewood or’ timber' ‘from: ‘the- vacant unreserved: Be hee 


oo _ public: lands: free of charge,: ‘provided: that: the’ contracts ‘do’ not-in- an 


ee _ elude: any’ chatge’ for: ‘the: value‘ of the firewood or: “timber.” “The: : 





: filing: of: applications: is not requiréd but: should: be’ recommended i in 8 : 
order’ that: future: ‘charges’ of: trespass may’ ‘be‘avoided:: Rey oe ae 





feet Se Prior’ Otrcular' Superseded: This circular’ of iskdriki ia Be 
oy aether swith the information: ‘and rules: and regulations contained in 


Circular: No: ‘491: ‘supra; ‘supersedes: ‘the. rules and: ‘regulations ° con: es 


oe f tained ' in: 1 Cixenlar ae ‘85; Sy appored Pebrialy: 24, ole: et L. ‘D., 
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> Seates.. AND: > Penyronies--SoH00n Tanns-Coxzrermne, Onanes oF: » Sname AnD ets 
“the provision | in See. 8 of the ‘act of. May. 44, 1880. (21 ‘Stat, 140), “thiting hee ates 
‘time’ ‘within which a. settler must. ‘assert his claim: to, ‘three months’ from. the. ai ae 
a che is i “date: ‘of. settlement: when: on surveyed land, or three’ ‘aonths' from the’ ‘date: ‘of Fig Po 
hai filings ‘of: the. township: ‘plat: ‘when on. ‘unsurveyed’ land;' was ‘intended’ ‘Solely: 








a: “company under its grant oe ee ke 





ge, ae for: the, protection of.the rights.of: settlers. asiamong. themselves, ‘and: is with: - - 
ae out, application , to, conflicting, claims. of a. settler, and a State. or. PadlnoAG, ine 












"DECISIONS RELATING TO THE PUBLIC. | LANDS,, 


“Sinca—ConstroniNa Cranes. OF, SEPTERE AND. > Oraruant UNoee A - Guawe;Puae cee 
a - Potcy. - ? . a | ee | ss 
ae Ate the administration. va the publie ieaa Syaisiy it is a ‘funddinéntal principle oaeey 
. that the settler. shall: be preferred over. claimants. who. seek to: assert’ scrip” my oe 
COR: other: rights’ to: the public: domain, : and: in’ pursuance of: this: sprinciple- the. a Se oe 
Seneca “Department will give equitable: consideration. to: asserted .‘settlement:claims, 
“iu in: the presence ofa scrip: application t for: the > land) 1by one: without | elaim: aoe : 
Sen crac ae aus bce ig ase de ee St ti ee ates 












Sa ee an ve 7 aratiar bend Es 








eae “The Sti ie ot New ‘Medico hae anpealed ‘from the ‘Aeciston, of he aes He 
oe General Land: Office, rendered- May Ob. 1916, requiring ‘it. to. show EM Ge 
os “7. caluse why “its selection. of the NW. 3 See. 10, a NL, RO4 Wee Ne ME So 
26 PM Santa I Fe, New ‘Mexico, ‘land ‘district, should ‘lot. be canceled eae 
be a because of conflict with’ the claimed: settler’ s right of Ja ay ‘Wilson. ae 
Bee The’ State selected the: Jand_ on n July 30, (1915, as s school. Tend. ing : 








bse  Wilsou.6 on. 1 November: 13, 1918; ‘Filed’ Romestead application for the: 7 a 
ot eae) land, which application was tej iccted thes same day, by. the local officers, ae 
fae pon’ the. groutid. of conflict: with ‘the. State? 's: selection: Wilson’ ape Ps 
ae onsets to the General Land LOR and i in such appeal alleged, dee Te 
ae “oq “That aid’ ‘claimant. was: ‘advised » cunder’ ‘date’ of. : Rebtuary:¢ bth, en py: these 
Lee “Reptstec: of the Santa: ‘Fe; NM, ‘land ‘office: that the: land:‘in- question’ was’ vacant ie 

eae and subject: ‘to. entry} e ‘that: relying. upon. said: information: said: claimant: in: good, 
Bgeieeeee faith entered ‘upon. said land: in question: On or: about’ the! 15th day: of Tune,: 1915; 
2 ae and in pursuance, of. his intentions: and good. faith ploughed. and. cultivated about : 
Le capt tena acres, of said land raising good crops of. corn n and other farm ‘products ‘auntag ‘ee a 
pote », fie year 1915. 7 AST ORL : ae 


















ie Upon consideration, of ‘the. showing made by ‘Wilson, the a 
“Stand: Office-called. upon., the: State: to. show cause. why. its. selection ~ 
ome A : should nol] be. canceled because of Wilson’ s alleged prior, claim to the ae 
ee ae ae appeal from the, Commisaiqner’s 'S. decision, He is 5 eee ae Oe 
: : : By Wilson ‘acquired. no J ight whatever to ‘the. land by. ‘virtue, of. the 
ad ee oceupation.” ” he shows i ID. his affidavit; and it is further contended 
that. he failed to exercise, his preference. right, if such right. he had ne 
a within the time allowed by law.. ‘These contentions will, be ‘considered oF 
a in thei inverse order of, their: presentation. . ee a ee 

_. The provision in section 3 of the act of May 14, 1880 (at ‘Stab. , 140), . 

| Tinting the. time within which a ane must, make assertion, of his 





















s intended solely for the proteetion of fie 












Q ae or, railroad company. under i its, ere ant ae 









_ DECISIONS RELATING TO THE PUBLIC. ‘LANDS, | “Tver. ae wee 


cd : Bate of South’ Dakota’ v Thoniag: (35 Ti, ‘pe 7 t); age 


ae ‘ a. school. Fadernity: selection : in conflict with § a _ settlement lain, it ofa, 


ae ae > was said :. 


For: the protection. of: ‘other: gcieiers cae the 5 public} and laws, it i Weproyidea 2 


co a that those: Settling : cupon: ‘the: public. lands: must: make. assertion. of. their: claims -- one 
oo oxvithine a: given. time or forfeit the same to the. next. settler: in.order:of time:who | 
oo. “-.shall comply with. all the. provisions of the law, but: this: forfeiting: provision. 9 
as in: favor of the. next settler. in order of time, has. never. _ been. epee by, eae : 





ae ae Dep artment, in. favor of. a. grantee claimant. 


” See also. Lizzie Trask. (39. TL. D., 279, 1989-283). 


gos In regard. to the. remaining | contention of the State, renee that aod 2g 
a Wilson | is nota prior settler, it: may be stated that.in the treatment. of: oe 

ae : settlement. rights the. guiding principle of the land department is that : 
expressed in Ard ® ‘Brandon. (156 U: S; 537, 548): “The law. deals — ms 

; tenderly: with. one. who, in- ‘good faith, goes upon: the ‘public, lands, A es 


ome a view of makeing. a. home thereon.” In the-¢ case of Moore: v. 


“Our: whole’ » publie-land, ea is. based: ‘upon: ee fundatiental. consideration 
that the. settler. is. to be. preferred : over claimants. who ‘seek to assert. scrip, or 


other rights to: the ‘public: domain. - Lands settled upon and claimed. under’ the A - a 


ae homestead. law. do. not fall within the designation: of: public lands. open. to sale - 
or other. disposition ‘under. general. la LWS:, other. than. those relating. to. settlement. 
7 This. Department. is not. robbed : ‘of: ‘its jurisdiction . and. duty. to give equitable 
ays - consideration: to asserted: settlement: claims: by. the. tender ofa a ‘script ‘peltetion 
Hs for. the: land: by: one havi ing: no, claim: to: equitable. consideration. 
eT his appeal to the Department, ‘Wilson states that he « in “goud 7 
= faith: entered upon ‘said land * * * and in pursuance. of his i in: - 
- tentions. and in good faith plowed and: cultivated. about ten‘ acres.” - 
Its not clear, from. this language, taken in connection with his acts, : 


eee whether it was Wilson’s intent to make the land his home, or whether, : = 


me for. instance, he merely intended. to test. the. grain- growing capacity. 


S - of the land, to: be followed. by. residence if the results were favorable. B : | 
Ve io Tn ‘a letter to the Commissioner | of the General: Land: Office, received _ ee 
oe. April’ 28, 1916, he states that he would haye filed his homestead: Spl sy 


oes -¢ation | sgoner, but; among other reasons, desired to. ascertain whether's’ 


ze ae the land | ‘was: 6h  stitable to ‘a’ crop. of grain.” ~ Whether he. actually oe | 


° oes lived on’ ‘the land after he “ entered’ fe ‘thordon i is not. stated.» 


po In. view of the uncertainty. as to. whether Wilson has a. ‘settlement Ts 














| oe i | 
a - ne. decision appealed £ from i is s modified to this extents 








Ahk to the land,, the case is’ ‘remanded. to ‘the’ General Land: Office * ee 
with: direction that’ he be called upon to make ; a statement, under oath’ = 
and duly" “corroborated, setting forth. ‘fully’ the ‘eircumstances. ‘upon a 
which he: bases his. claim’ as a settler, a copy ‘of which should be Poke sae 
jnished | the State, with opportunity afforded it to make. reply. “The esd. 
vease will then be ‘Sdjudicated i in . the e light of the additional merida a 














—TANDIN IN CERTAIN ( COUNT TIES IN N aloud. SOUTH DAKOTA, oe 
... AND KANSAS NOT: SUBJECT: * TO, DESIGNATION: ‘UNDER THE EN: oe 
_ TARGED HOMESTEAD ACT. 






























se [No. 0, BIT a oe pa S a. 
| Derarrmna OF. THE: : Javrertor, 
a Sets “Guwera ‘ann: Omeuéa: ; ae | 
ey Pr Ee ae , Washington, D. On December’ 26, 16. 8 
eee Rooisnans AND } Haden eet ne aes : . ma 
: United: States ‘Land - ‘Offices, ‘Arizona, Citifoxndes, pada, i 
_ Kansas,. M ‘ontana,. Nevada, ‘Mew. Mezico,, North Dakota; 
Oregon, South Dakota, U: tah, mirarentatit and: _ Wyoming: oe 
een Sina ‘Under’ ‘date. of ‘December 21," 3 
= a Interior issued. the: ‘following. order 


Sees es As a ‘result, of the. passage of the act of. July 2 3 1916 , (80 § Stat, 844), it “ing es 
acting possible for applicants to make additional: homestead entries in’ the. _ 
“arid portions“of the States’ ‘subject: ‘to thé” act; based“ on original. ‘homesteads 
ote "situated: in, the: ‘more: “humid eastern. portions ‘of 3 North: i Dakota, ‘South: Dakota, a 
re, and Kansas. : So : ae 
ches! | he. ‘Director of ‘the. “Goslozical, ‘Survey, Advises. “that. in he: opinion. See : 
es in the counties in’ ‘those. States hereinafter ‘listed’ ean not ‘properly be regarded ae 
 as-arid. lands: subject. ‘to. ‘the operation: ‘of. ‘the: enlarged’. ‘homestead: ‘act: You's 20. 
Ele ave: accordingly. ‘directed ‘to ‘advise local:land: officers in ‘the: States ‘mentioned © Ce 
ooo | that-lands in these: counties will.not: ‘be: designated under ‘the. act. of February. ~ a 
| 2 a ee 19,. 1909. (85 Stat., 639); and, that, all. entries. and: ‘applications. to. make, entry, oe 
the allowance. of. which. would be. conditional ‘upon . the > designation . of. MANOS, are 
oe am these counties, should accordingly. be rejected. : oe 
| ~The. ‘list of: counties is as follows: ae a ee ps os hegre 
Peake “North. Dakota: —Barnés; ‘Benson; ‘Bottineau; : Case, ‘Cavalier, Dickey; Bady, a 
eee Watery Grand’ Forks, : ‘Griggs, -Lamoure, “McHenry;: ‘Nelson ' Pembina, - Pierce; 
es Ramsey, ‘Ransom, : _Richland,.: Relette,, Sargent, /Sheridar eel. Stutsman, eee 
E Towner, Traill, Walsh,: Wells. y | bias a 
28 ho South: ‘Dakota. —Aurora,. Beadle, Hanhodune. Brookings, B r wh, Biule, “put oe 
cee ee Belo” ‘Charles’ ‘Mix,- Clark, : Clay,’ Codington hal ‘% “Deuel, - ‘Douglas, — bea 
re _ Edmunds,’ Faulk, ‘Grant}- Hanmilin,: ‘Hand; Hanso: 5 Hntchinsen, ‘Hyde; Jerauld; 
= --Ringsbury;. ‘Lake,. ‘Lincoln;. McCook: :McPhérson pean “Miner, peeing PG 
ee © Moody;, Roberts,. ‘Sanborn;. ‘Spink, Parnes Union, 3 Zanitton.;; ; hoe 
oe Hansas, Allen, Anderson,, cetchineon, Barber, 1 























































ya 2 Neosho, ‘Osage: “Osborne, ¢ Gi 
“s. Riley, ° Rooks; Rush; op 
i aaa Wabaunsee, 


Tnelose a, “copy” ewe tis aie ie of 1 dodon aa 3 
i) “5 VOR respectfully, SEs 








i Otani Hi Tania cdaan® 
_ Commissioner, . 









_-JEANNOT VW MAST. 
* Decided September 12, 1916. 





es . Serrienenn—Rusmence Penvina DETERMINATION: oF ‘Rican. | ee 
To preserve - his rights. as against- an adverse claimant a settler must. ‘main at oe 
> tain- residence | abort the Leone pending: determination of. ‘the -condiicting Re? sites ; : 


claims. 


; oo ‘Snivtrantous Suvnisabivrs Hesinitntes, ‘Courrvaston: “‘IneeRovEMENT. 2, een ey a 
1 In a. controversy. . involving. simultaneous. settlement. claims the land ip cone ae ae 
> flict. should not be: awarded. to. one. of, the parties. merely. because he has... we ie 
shown a ‘higher degree of diligence in ‘subsequent residence, cultivation, ae 7 
ae and. improvement, ‘where both, olde in (£00. faith made and have > main- oe eae 


“tained their’ ‘settlement ‘claims: : 


a “oreat SEYTLEMENT—CONSTRUCTIVE ‘Suriumenie-=Wqurima: palette we 

| One: who, ‘in. good, faith: makes; actual settlentent ‘on‘.a. forty-acre. er ub: See ae 
. division has. an. equitable right. thereto: ‘superior. to. that of one who claims oe 
“the same tract by virtue. of. ‘simultaneous | settlement. onan -asiotiing: as 


-forty-nere come subdivision in. the same technical quar ter’ ‘Section, ares 


oe OGELSANG, Fi inst ‘Assistant Se coretary: 


 “ Louis’H.. Jeannot: appeals: from the eacar of the. ‘Commicsioner oe 
es “of the General Land Office of November:18, 1915; ‘rejecting his: appli- 
cation to make homestead entry for. the SE. 4 SE.4 4, Sec. 13, T: AON 
 R.21 Wz, M. M., Missoula, | Montana, and district, and holding intact = 
| Clyde di ‘Mast’: S. ‘homestead: entry. including said tract... oo 





"DECISIONS RELATING TO .THE PUBLIC. LANDS, Os byergs eS 


This. land was: formerly: part: of the Flathead - Indian n Reservation - di 


. ‘ and: was: restored ‘to entry: September: 29, 1914. fs 
At the’ ‘opening ‘of the local land office at: 90 “locks a.m: ;, Septéiiiber 
29, 1914, both Jéannot: and: Mast. ‘were “present. waiting” 48 file their 


homestead applications; the. ‘former for. the §.. 4. and the. Jatter. ‘for - 3 


the Ee 4. of. said. Sec. 18,.their, applications being 4 in: conflict: as.to the. — 


cals : < SE. 4 SEV Mast: succeeded i mm getting his: application i in the hands 
i oo OF the isa officers fist ‘and | entry was ‘allowed: ther eon. oS eannot’s 7 
- application, shortly” thereafter presented, was ‘rejected. as to the sw. 


re ment, the local officers found. thatthe settle ee 
not were simultaneous, and recommended: that the’ entry of-Mast' be oe 
aes canceled, as to the SE. oo SE: 4 “in ‘conflict, ‘and’ that J eannot’s: ‘ape. acd 
— plication. be. allowed: as. to that, Aa Mast. appealed, and the Com. coe 
. missioner, in the decision. now appealed from, concurred i in the finding ges 
Poe OF the local officers that the conflicting settlements were: simultaneous, ee 
one fonda also found. | that under the circular of March: 22, ‘1914 ia L. «Dy oS ae 








Sees SE. 4 , of, said Sec., 13,. “because that tract. ‘was not. open. to. ‘entry, 
“and: as. ae the. tract;.in: ‘conflict: because. of. Mast’s. entry. theretofore oe 
-. allowedsi I eannot’ ‘thereupon’ ‘filed? affidavit alleging. settlement:on 
~--" the SE. $. SE. 4 immediately after 12’o’clock on the: morning’ of: Sep: ae 
oe tember 29th, ‘and. ‘Mast. also filed affidavit , alleging settlement imme- a 
= diately, after 12 o’clock. ~ a oe 











Asta result. of. a. hearing. on: the co fl 


, sie stlagations, of “settle: oe ie % 
nents of Mast and. Jean- = 











ee ‘DECISIONS: RELATING 4 TO. THE PUBLIC “LANDS, Pee y- 4 


LoS opie), ithe, applioutions of Mast and “Jeamct:s were. dmubaaedua) a ' 
fit Eapseawie's considering the showing.x as 3 to: residence: and poe ARTE : 














ie i “involve as: followa:. a 





oe “The: applications te venta having* beeii sit stinultaneously,’ as! wells as seine & : 
a : settlement, ‘the rights of ‘the: ete depend: upon! ‘the: ‘question: of; ee 3 
a settlement. and: ‘residence... eG ae ee ao 





ee secant en et Bu 
cs arian y¢ pet i 
sane : payed zt 





ae with: the Commissioner’ § decision as to the settlements’ and the entries ‘bet ee 

: oS inabaisbay? agréed ‘to: by’ the- man: ‘who: -appealed,” Wwe: come: to the: ‘question - 

* as upon. which: the Commissioner based! ‘his: decision: and which is: thé vitak. question oy : 
i es 7 “ins this: CASE, namely: :: Which of these, claimants. has. best. complied with: the: Law, on 
as tothe maintenance. of residence ‘upon. this land, during. the. pendency. of. this he 


ae - In the brief to. support t the \e appeal, .dounéel for Mast states: oh 
| 


ae * controversy, ond im that respect best. ‘shown I his. good: faith and: his: ‘purpose ee 
oe make this tract. his home to. the exclusion ‘of a. home elsewhere. - ee ay Snes 














aA “After. careful examination ‘of ‘the ‘record, the Department: concurs Rec aen 
Ee the findings. below that: the: ‘settlements. and: applications of. the - yes 
contending: parties. were ‘simultaneous, but is unwilling to hold: that oe 
- ~~ ‘the: rights: of the. parties; shall be: determined. on. the. question as: ‘to. cee 


oa rf 


: ~ which, has shown the higher, degree | of liligence i in | the maintenance of 














SEE by duitine the orpendbary GE this ‘controversy, : “This ¢ case aa confi! Soe 
‘ing settlements. . While. the Department. has frequently. held thateins es 
gy. controversy involving a settlement claim the settler must, in order. , 

—. » to maintain his. claim, continue. Tesidence - upon. the Jand pending desiree er! 

-. termination, of: ‘the. question. of: superior. tight. (Shaw v. Russell, BB oe 
A ee TE Dy QBs ‘Pounder. wv. “Allen, 39 L Ds, ‘348; Lias 2. “Henderson, Agee 

woes sl TDs , B42), it: does not. hold, that. as: ‘Between’ ‘two. conflicting: settle- ae 
| ea claims, ¢ the  nestion mone which settler has the Superior Heb 



























| - By of hit of tlement cla “pesasace in tae a ease is ‘maferial ae ee 
ers far, as. 3 it tends to show maintenanee, of oe eine claim. and faa ee 








Wi 


eke as” es isc oe the Homestead Shee 
- fact that. one. of the : ee 















a Pearse evidelics that Bed is acting in. etter faith nor’ suficie 

give him the superior tight, De a og 
ae “dhe: record ‘shows: that Mast. jnitited ‘his deitietient, oui the’ NE 4 e 
r NE h of said Sec. 1 18, b nmgetintely- after 1 12 0’ ‘clock on. 1 the Sort ae 


at : cee 

























"DECISIONS RELATING TO" THE PUBLIO LANDS. | “Tvots, 


~ thie Tanda was’ J restored: to. setilamnant and: entey ‘He followed: up ue 


settlement: by erecting: a: good ‘house ‘and. establishing: ‘his’ residence : 
"therein, where he has’ since ‘resided with:his:family:* “He has‘erected  ~ oo 
a barn: and: other outbuildings and: has ‘fenced: his. claim ‘and cultiz. ok 
vated. part. thereof. He also has upon the land: ‘horsés; cattle, ae ced 


and chickens: ' ‘The only: improvements he has. placed | on: the SE. 4 


- SE. 4, the tract here i in dispute, are fencing and: some: breaking. | fie oo oa 
od. eannot followed. up. his initiatory acts of settlement by:the c reotidih ee 
oi a: small house in which: he testifies:he: established. residence:.about Oe 
“the middle. of © October—within. two weeks. after: making’ his’ settle- ae oo iS 
ment. In February following he built a more substantial house, | com: - 
- pining, the old. structure with the new.. “In addition to the house, he =; 
- has.a‘small barn, has.set.out.a few fence posts; and has a large nue 
ber: of other fence posts on: the ‘ground: ready to fence.the tract: if this, he 


controversy, shall be settled in“his favor. ' He testifies: that he has: not 


heretofore built a fence around the tract for. the reason that Masthad - 


| already: fenced it. and he considered it would be merely child’s play to 
_ build another fence paralleling the one already. there. He has in the. 
house a heating and. a gasoline stove, bed, bedding, dishes, trunk.and 
other. household utensils, , together with his. own _ and his wife’ s 
apparel. . oe ee ee ae: 


The odor. clearly. howe’ ‘that: ‘Teanhiot oe nist beindined on nike. ee) 


ead continuously since. establishing his ‘residence. ‘During ‘the first 
‘three or four. months he.was on the. land. frequently, at. least every. 
week and ‘sometimes. several. days. a -week. On: these occasions he 


stayed | there at night, sometimes his. wife’ being. with him and some- o 


_ times not. ‘For some. time prior to. the. hearing, he testifies that’ he- 
lived: practically continuously on the land, his’ wife being with’ him — 


“ “most. of the. time. He testifies. that his absences from the land Were ens 


- ecessary for the. purpose of: attending to his. business, affairs. 


‘Prior to making his settlement on this land, Jeannot. lived in ‘the? 
town of Dixon, eleven miles from this tract, in a, house belonging tO: a 
his wife, | in. “which town: he conducted: a ‘mercantile business: “He 
~ still owns ‘and conducts this business, and. the. house in which he and id Ee 
his wife formerly resided has, been. rented, ‘partly, furnishéd. It also. te 
appears: ‘that six ‘days: after. smiling his, ‘settlement on. this land he. 


voted. in the town of Dixon. 


Much: stress. is placed j in. argument o on i ihiese fabtsta as x dettoraerattig” eee: 
te bad faith. . It is, hardly reasonable to expect any. ordinarily pru- 
dent man making : a. homestead settlement. to cloge out all his business gee 
-gflaies, dispose of. his former. residence, and sell all his furniture, ae 


= a while the tract upon which he made settlement is still in dispute and _ 


at is. uncertain. whether he will be allowed to. make entry, thereof. sd bs ieee oe 
~ explanation o of his vote in the. ‘county, in which, he e formerly. resided, ee 








PRG Fiat aS 






, DECISIONS. RELATING | ‘TO ‘THE. ‘PUBLIC: ‘LANDS. 





ae aor ‘says s that We dhderstood that tie’ had ¢ a. right t £6 mote a coinaicta, =a 
a8 he had not acquired a voting residence in the county. in: which ‘the. 
cee land i in question. is, situated, he: thought, and was, informed; that. he... 
eo higdia: right to-vete in ‘the county: in:-which: he.was’ registered. 2 The 
Br _— inere: fact of voting i in n another Econ aty is not Aaa of residence 1 in i that ni 
ie a “TE is. hardly’ fabe 3 in: thi case. te: ‘aecetintie’ ‘the: quested: Whe 
Se 5. eannot in. good. faith. made and has maintained his:settlement. claim, — 
|. by.a comparison of the.acts of Jeannot with the acts of Mast. Mast — a 
bes made: ‘his. improvements and: maintained his settlement on ‘the’ NE on ek: 
poo NE. $< tract as to: which there is. apparently no. dispute. ‘Bivery. 
eke thing he did thereon. ‘was ° ‘with’ ‘full knowledge that he. was perfectly ~~ 
safe in: doing it. He was, taking 1 no. risk of losing his improvements _ a 
oh by, any. possible, adverse- decision. On the other hand, ad eannot’s settle- | 
eee “ment, improvements, and residence’ were ‘upon, the. SE. 4 SE: tthe mS 
tract here in controversy. Everything, he did was with full knowledge oo 
ees that. the land, together. with the improvements. he placed. thereon, 
pean — might] be lost to him by adverse decision. ‘Under these circumstances, 
~. and considering further that the six months elapsing between his 
ae settlement. and the ‘hearing. covered. the. winter season, when’ ‘Mittle <7: 
could be done: ‘upon. the land, the Department i is not ‘willing to hold. 
a> that! Jeannot was. acting in’ bad: faith in: making: and. ‘maintaining a 
tise settlement: claim, merely - ‘because. he has not: shown. ‘the: same eas 
- degree of diligence i in the matters of residence and improvements as 
aoe has. Mast. His. residence and. improvements were amply sufficient’ 
to maintain his settlement; if made in. “good faith. Good faith’ ce cee 
Peer elways presumed, and bad Taith should. not be. lightly imputed toany 
~- one.. The Department i is’ unwilling to hold, from the facts. shown in _ Ce: 
re this record, that Jeannot was: not tacting i in. ae faith j in. p:mieking eerennes 
ae and maintaining his: settlement: ° ee oer ee 
-/ "As before stated, the settlements of Mast: and J edininot\ were tina -. 
ra taneous and. their: applications ‘were. ‘simultaneous. — ‘Mast, therefore, a 
ee “has no advantage by. reason of the fact. that: his: application was. first. oS 
: received: by the local officers and: entry. thereon’ allowed and Jeannot’s 
Ee oe application - for’ that : reason ‘rejected. as. to the: tract in conflict. “Mast ee: 
2A and: Jeannot. would, therefore, | seem: to. stand on an: exact. equality ce 
“~~ go far as their legal Tights are concerned. Under such circumstances Be 
aa the’ Department eee properly take. into consideration’ ‘the Santis F 
of the parties. are ; ee 
| iti is apparent that 0 one who j in nod f faith makes actual al settlement 






cAI. = Sens aS 



























ond sho ‘daims the’ same tract by 4 vue of ‘shmultarieous 


es that of 
acre e legal, subdivision in the: ‘Same 


| settlement, on an- \djoining ‘fone 








EEE BQO oe | DECISIONS: RELATING TO THE PUBLIC LANDS : ‘Tron. ae 


a : tet g quarters section : As well said i in F owler ¢ v. Dennis 5 (4 L co i re 
oe ABB) Ebr oh BARA) gti che wuiase Sealed wa Weboubea 





Tt! niust’ ‘be ieoneeiied “that” one ee, ‘actual i gettléinent! ‘in! good’. faith; re, 


Ss ae a 40¢acre’ ‘subdivision of’ the: ‘public ‘domain. has an equitable right: thereto. Kenda ere e 
ET a superior. to: the: claim; of. one: who: settled,. at. the: same time, . upon. another » legal eee ea 
~_" subdivision, even though a ‘part of the same technical quarter section, and reli es. oe 
es upon. the. claim | that a settlement. extends: to. the entire quarter. section. “The. - ee 2 . : 
ar rule. ‘that protects a settler’ upon. one subdivision. ‘of a quarter section. against oes a 

oe ‘encroachment. by’ ‘others, “based “upon ‘the’ doctrine’ ‘of notice’ imparted, cah have 
ue is . : e ho:. possible: application . to- a: ‘case like’ ‘this: where: the’ ‘settlements: “were: ‘simul: Pee | 
ayes taneously: made at: midnight ; cand» to: give: a: party: whose » laim,. as’ :to- three: of : oo : 
at four: subdivisions, is. dependent. upon such notice,. ‘the. home, and improvements eae 
Nehee og of his, adversary, merely. because’ ‘of. the. allowance. of the entry, of: the’ one and ee a 
souls = the denial of the application of-the other, would be to disregard. any ‘settlement ee 
rights’ and. give to ‘a ‘mere’ ‘technicality’ and | a’ ‘negligible fact ‘the’ contol ing. es 


= " weight, in: ‘a controversy where: ‘the: ‘equities. ‘of the: parties. should: ‘prevail. | Ae ee 


“The decision n appoeled froth i 1s. reversed anid the action. ‘of the te oe 





“g EANNOT v. “sEAsT, 





F ae eae 


a shict 8 Pog iy ay ‘ ee a ce ww fy Te 


Motion: for’ hele of departmental: deciaign. at. Soptemtion (1 12: : ee 


ee en AB: L: Dy 586, denied byt EB irst Assistant ewig Vog ogelsang, a ” 


| ons Desernbert 18, 1916., | Auten CGE) a Saad SU Parle 





=e Scxto0n: INDEMNTTS: ‘Suiinonion-Mumbat Law.: 


oe Swans, Assistant, Secretary: 


The ose . m ore . “8° ‘ . 
Stes Pes SSE ae roped LTR we ee F Shige 4 aoe cont a. 
Be mt a Gee tires Caer a al : Eo Ms tha oe Pan eee toe a * Mg geek 
a £ z oF a : PRA, Tore” ee, ie Da aes Gen ee hs ad i ar a aa a Poe he edteg ers ae 
Le Ie ‘ pe i ba ae % ae betas” Pe as gS 23 Sawn PRE aE tt Sate ate ta foie tat. ces 4 mae o a 


STATE oF ‘WYOMING, 


“Decided Octopen 25, 1916, 


Le aaa oe 


_ Title does not vest in the State under a school faa selection, until ‘the | oe s : 
_ Selection, has. been: duly, approved; and, a s. Gigcovery 0 of miner al prior. to such at eee 


_ approval will defeat. the selection. 7 


Be ich Sot) ve Pk dias 3, ea. a 
a . tig Sat Se Gh aes 
4 : Cor i 4 


et Se aoa 


% Py : sclection: ligt, Ne 0: “180, serial ‘05591, at. Tandes, ‘Wyoming, heel and ie x o 
ee the N. 4 : SE. 4, Sec, 19, T, 46 No, R, 98 Wy 6th P. M. rhe land US : pe ee 


bel 


a  i9l4, made ander the a of ae 25, aa (36 Stat., ar - a ea 
: J uly. 99, 1915, the Commissioner’ directed the ‘register. and’: receiver Woks we 





ae oe call: upon, the State either. to apply. for. a classification. of the land. . =o ee 
as, tionmineral. or to file its. election, to. take. a surface patent, under oe 


ee the. act. of July. 17, ‘1914. (38, Stat., (509)... The. State failed. to. file : an - — 














_ application. for. a. nonmineral classification. and declined to, take a. J lise, 


patent as provided for under the act of July 17, 1914, supra. “The - Ee 


ae ~ selectio on. was, then held for. cancellation by” the Commissioner in’ ae 















bh DECISIONS x RELATING: TO THE! ‘PUBLIC ‘LANDS. 





So abeidion dated August: az; +1916, from whieh » an’ n appeal to the Del 
partment has-been: perfected.’ = 7 : 
... -o!'The State: contends: in: ‘effect: that having dotie all that: it was re 
| Cae todo’ when the: selection’ was: filed, ‘equitable: title. vested‘ in. 
it from that date'and the later discovery that’ the land’is valuable _ 
|. for oil does not interfere with its rights to ‘secure. ‘patent’ for the land» 
Po im fee: instead’ of the ‘surface: ‘patent; provided: for in’ the ‘act. of July: 
ae et A914, supra. ‘The appellant further states in its brief 
: oN fault on the part ( f the State is. suggested in a: any. patticular’ regar. ding iy thas 
| 































ne seléction here in question.’ ° It. ‘is’ not’ even’ “alleged, ‘more’ or [much] ‘less: ‘shown, . 
> that this: tract. ‘was of known: mineral: character. ‘at ‘the: time’ the: ‘selection ‘was 
-.. filed; In, fact, we believe; it will be ‘conceded: that: It'was not of known, mineral. 
a. _gharacter, when: the, State's: selection, was. ; 





filed, and, that: said, Selection 1 WE 






Ere ay the pe nes 6, 1900 "Qi s Stat, ee ae Bote ae . 
| 7 attention i 1s called the Department statement at Page, 556 — abe Ss 


exist: at the time when ‘all the necessary: “requirements have ‘peen. ‘doniplied ae en 
“by: ‘a person seeking: title, determine. the: ‘question. whether: the: land’ is: ‘Subject ee 
- to: sale: or: other: disposal; and no change in: such: conditions;- igs are occur- ie 7 : 
‘ving, can impair or in. any. manner affect: his. rights. ALATA 





se Lthis: suflicient tio point out’ that Kern © Oil ‘Company et (ali w: ‘oiGidibe: Pace 

i bes far. as the question: here: involved att ‘concerned; Was: In effect: over. are ; 

a ruled. by ‘the. decisions: i in. “Miller V, ‘Thompson, (36. ave D., , 492), and: oe : : 

ek Thomas: B. ‘Walker:- (86 Le Di, ; 495), 3 in- which: reference. was made. toy sp eel, 

the cases: of Costnos ' ‘Company ®. Gray: Eagle Company: (190: U.S, a 

ee 5 301), and’ Clearwater Timber ‘Companys v _ Bhoshone, County (1 red os 

Fed. Rep., 612). | ae 

He Bae es In Daniels. v. “Wagner the appellant calls particular attention He oe \ 
the third paragraph of its syllabus— ae ao 












oe One who. has. done. everything. essential, exacted either. by. law « or. ‘the inwful oe 
“3 - gegulatlons: of. the. ‘Land Department, to obtain. a Tight from. the. Land. Office . “at 
.* eonferred upon: him by. Congress, cannot be deprived of: that’ ‘Tight: eithier BBY 
ne exercise. of. discretion : or by: a: wrong: committed by. the Land: Officers. . Lae 














ae ~ Daniels | ‘ae “Wagner involved: the rights of: a “forest reserve’ eer - 
ee selector: under a prior selection as. against. ‘individuals who received | 
patent under subsequent homestead and timber and stone. ‘entries, 

~The Jand: department. there had claimed the tight ‘under its ‘discre- 
tionary | power to reject a prtor forest reserve lieu‘ selection and patent ~ 


. the land to. © subsequent, claimants. ; This. the | Papeete Court pel 




















"DECISIONS RELATING. TO. THE PUBLIC LANDS. “Tot. ae 


oe od ae i. power. , The. case-in. no’ wise: siavelved the question: pee gigs ae 
oS Ato; the character of the land, in fact at page 561, the. Court expressly 
ee refers: to: this. prior. decision: in: Cosmos: Gompany:: Oe Gray. Hagle Oil 

one Company, supra; stating. that it had:there declined. to hold. that. ‘the: 
ee ee jand.:department..was.- not at. liberty: ‘to: determine: the: question; as eo 
-.. to, the mineral. character. of. the lands sought tobe entered: ‘because oe 


pula. a that, inquiry. arose after entry. and. ‘before. its. final allowance.- . ees 
The grant,to: the State: of. ‘Wyoming: was made: by. the act of. J ee ea tar! 


_ i “0, 1890. (26. Stat., 999). Section. 4. states. that: the. indemnity. lands . oe 
are to be. selected: ‘within the. State i in:such manner as the. legislature Pe eas 


ae tue ae dei “with the: approval: of the Secretary: of the Interior.” 


Po gKe: grants” made by this act.” 


os ~ > Section: 13° provides ‘ “ that’ all mineral. lands. shall be. exempted from 
a y “Section” 2976,’ ‘Revised. Statutes, ag 
amended by the act of February 28, 1891. (6. Stat., 796), provides 











as that. indemnity’ selections shall be made “ « from any: ‘unapprepriated. pe 


stirveyed public. land, not mineral i in: character.” se ps ee 
“The ‘Department has ‘uniformly. held that no title is , acquired by ; 


ce school indemnity* selection until, it has been, duly: approved. ‘See 


Tonner Ve ‘O'Neill: (15. Le D., “359) 3}: ‘Todd v. State of “Washington 


(84 Le D., 106) ‘Kinkade, On “State of ‘California (39, L. D.,.491) 5. 


ee prt of, California ot a. nee L. D., 4 50) Administrative Baling ~~ 


ge eg OG 


No title is: Seed wander or: by oirtue. oft Pe ischdol. indemnity. ‘selection nntil. 


i ihe, same has: been. duly: approved: sand. certified, and: prior, thereto. a: disclosure ska 


- that the. land. is. mineral will, defeat the: selection... 


_ The. above statement: of the law’ is: also: given. by indy Cindley : . 
“on Mines, 8d: edition, section 148),: as: follows: “a : 


“Be this ‘as: it may,’ until’ the: ‘Selection. ik finally” approve by. the’ officers! it ee ee 


a ae government: charged’ with: this: duty, and the land is certified. or Histed to » the ay 


oe ‘state, the: state: has -no: title. which it.can convey: .to the, ‘purchaser. 1 
‘Without. such .approval,- -neither. the. state nor. its grantee can question ee nak a 


a ioe disposition which the. ‘United: States may make of the Jand embraced 


i a the attempted. selection. 


‘ Among. the supporting ¢ cases sited. i. ‘teats is ; that of se Wig : 


“i oe Central: Railroad. Company v. ‘Price County, (133. U. ise 496), which | whee . 
a - inyolved | a railway indemnity, selection. ‘The Supreme ( Court, there a 


= stated. at page DIB i .ciauah ee 


The diniform Tanguage 48, that’ no! tide: ie: 5 indeninity lands cpécomes: ‘vested. re ee — 





ae ae company, or in. the. State until, the. selections, are. made; and, they’: are not. ae 


a : consi idere ad as. made. ‘until they. have been. Appr: oyed, as. s, provided, by the statute, a oo : 
aa by, the Secretary. of the Interior. ie | : eee 
| _ Under. the. above, authorities the ‘Bonattnent: is sof the ¢ opinion n that tee 


oe it can not. be questioned. that { title does, not. vest i in. n the > State, under a a 


flee * an 
fy Paves pies oR 


‘ . af ae = . = . oy i ae a i fe Mee - a ' eer | 
ikl Et cae a ae a ee atau eS de bse, 3 : w aa se aay « 














Ts. 


bot a) see _ DECISIONS RELATING TO THE PUBLIC: LANDS. ee B9Bt. eo 


. 


o echool: indeindity, ‘election: until: said: sulechion ae io ‘duly. ap: a ee 
a “proved, and that a: discovery of. mineral, prior. to‘such approval, will 
_ defeat the selection. Such selections are restricted to. nonmineral = 

~Jand and. the duty i is imposed: upon. the. Secretary. of the Interior: to. oe 
ascertain such character before giving his. approval, and it. being Poa 

~ ascertained. in this case that the Jand is Ane character mineral, fh - 
ee eens can not be approved. oe ee pee i, fae eee 
hie ce “Fhe decision 1 of the Commissioner | is accordingly afirmed. 


eer a 


/ STATE oF WYOMING. 


| Motion tr ‘Bheaitiig of Department's ‘deciatbat of Odtobai On a : : ; “ a5 
. 1916, 45 L.,D., 590, denied (Ry First: Assistant:  Setiotary: Vogel- oo 
: sang, Bobinacy 1 1, 191. ee 


“STATE | OF WASHINGTON « ve ‘LYNAM, 


“Decided December 20, 1916. 


| Sortoon. Lanps—GRanr. TO “Srare. OF. | WASHINGTON—IDENTIFICATION. 1 ‘BY. Sonvey. : 
hs The State of Washington. acquires nO vested right. or title under. the grant of 


“sections. 16 and 36: made to ‘said State, for school purposes, by" the enabling 


act ‘of February. 22,1889. OBS Stat. » 676), until said sections, have: been i iden- = 2 


‘tified by- survey. 





Beusen LANDS IN. ‘Narronat. Roser Unetaveren- Wen’ Resenvarion: sran- es fis 


“IISHED—APPLICATION “UNDER Act. OF: JUNE. 41; 1906. 


| Where school: ‘sections, prior ‘to public survey, are included within: a a nsdiopa : 
forest, ‘they. may. ‘be: administered. in. all respects. as are other lands within: tage tee: 
“the: reservation, and are ‘subject - to pen under the ‘provisions: ‘of: rue act of S Se 


June 11, 1906 (84 Stat., 233). 


a Hosmer IN” NATIONAL “Poests-—APPLICATION, To: “Mane, | met ce 


- CLAIM. INITIATED. ' oe 


‘The act of June 11, 1906. (a4 Stat., 238), awards one aie: fas : applied for the ee 

a listing of lands'in'a national forest merely “a preference right. of settlement. = 

4 and entry,” ‘and no. claim under’ such act is initiated until the Secretary OL, ene 
Agriculture. has. listed. the land for entry, such list has been filed inthe local = 
- Jand. office,- publication’ thereof made, and the “application: to. enter filed by ee 
eee applicant for. the listing. Pe eee ee ae oe 
.s Sase—RicuT or STATE. on’ [RESTORATION TO. ) Every or. . SURVESED tne abe oe ae 


if CATION: ‘TO Make ‘Homesteap ‘ENTRY.. 


“Upon elimination: from’ a. ‘national: forest: of. surveyed. school ieuder the’ ‘Hight One ar 
as of ithe: State under its‘grant attaches immediately and is paramount toan 
pares application. to! ‘make-entry,. tendered by, the. applicant. for the listing after. re cs os 
_.°. the land ‘has: ‘been opened to entry, which opening is. subsequent in time to ee oe. 
| apo fie elimination. of the: land from the national | forest. | | ne 





ae Se IE ea ae 














Ce 694 ot "DECISIONS. RELATING TO THE PUBLIC LANDS. ee 


2 Voorssaxo, First Assistant Seoretarys 


March 24, 1913, James W. Lyman: awl nba d entry ( 05058 mane ae 


ae : ‘Vancouver, "Washington, under the act of June i, 1906 ais Stat., aid ee 


ae, ar as wed for’ a tract of 45: acres: s described | as follows: a a 


"gm 4, the W. } NE. 4 SH. 3 NE-2, the NE. 3 NW. 4. SB. f of NI. 4, the NW. A eee 


os $B, 3 SE. } NE. 4, and the BE. 4 E, 4 SE. 3 NE. hs Sec. 16, T. 13. Ny R. a Bs cm | 
arses W. M., within: the Mt. Rainier National. Forest. re ee ee ee 
The above land was placed: within the cscoral forest - ataek ie 


tions of: February. 20, 1898 (27 Stat., 1063), and February 22, 1997 
JB (99 Stat., 896), and. by act. of June 4, 1897 (30 Stat., 11, 384). The ..°:.. 
land was surveyed. in the field September and October, 1903, ‘the plat’: 2 
-. . being approved June 24, 1904. The State of Washington. filed. apro- 
~ test against. the allowance: of. Lynam’s entry. upon the ground. that. 


coe said section 16 was granted to the State by the act.of February 22, 
1889 (25 Stat., 676). The State’s protest was dismissed by decision — P 
OF the Commissioner’ of the General Land Office, dated August 17, ey 


1916, from. which the State. has. appealed. to the. Department. | 
The State first contends that under its grant, title to both Sed 2 
and unsurveyed school sections vested at the time of the passage of © 
‘the act of February. 99, 1889, citing in support of its contention: the 
decision of the. Supreme. Court, of Washington ‘i in. State v, ‘Whitney. | 


120 Pac. Rep. ., 116. This. contention. on.-the part of the State i is fore- -— } 


~ closed’ against it, as far as-this” Department. ‘is. concerned, by prior — 
decisions of the Secretary of the Interior.. (See: State ‘of Montana, 


88 L. D., 247; State of jd crea ype v. . Geisler, 41 i D. 6215 ; Fannie oe 


: Lipscomb, 44 1, D. 414.) — | | 
The State next. asserts. that: waiving: “the: oe “eolitantion, ‘the 
alle wance of. ‘Lynam’ s entry. was. erroneous, since ‘the land. had been 


identified as a school section by survey prior ‘to Lynam’ Ss ‘application, = | 


| relying i in this respect. ‘upon: language: contained. i in: section. 10. Ob the. | 


a act of February 22, 1889, supra, being - the proviso thereof: 


i a ‘Provided, ‘That the sixteenth and thirty-sixth sections embraced in phar oe . 


2 reservations for. ‘national purposes. shall not, at any. time, “be. subject: ‘to. the. — a : 
oo tee grants nor to:the. indemnity. provisions. of this act, nor. ‘shall: any lands embraced. ge 
Bees 311 ‘Indian, military,. or. other. reservations, of. any character be subject. to. the. oa 


ie grants or. to the indemnity provisions. of this act. until the reservation shall have. 2 ce ; 


“Bein: extinguished: and such lands be restored ‘to, and decome: a ae of, the aes 


2 i” public. domain. 


The State's aoa | appears ao i ‘thet: title j in. it ‘vested i oe -- 


a 2 eibeay subject’ to: the. forest: reser vation, which title. becomes: absolute as 
when the reservation is extinguished : and ‘the. land. ‘restored: to the fae. 
~.. public domain. The particular area- here involved was. ‘éliminated es 


7 -from the forest by. Executive Order-No. 1908, dated March 28, 1914, _ 


‘ a te which directed that. the land should be opened | to -séttlement May 9, a ae 


. 2) abe oo "DECISIONS RELATING TO. ‘THE PUBLIC ‘LANDS. 695 oe 


Sa 1914; a ta: entry ‘under the general public land laws beginning ea 

ae June 8, 1914. a oe 
was lee Ta: State sof Montana (38 LD, 247), the Department said of. a eo 
amt : similar grant: to the State. of Montana: en Hig Pha ; 
| Tt will thus"be seen. that the’ grant: to’ the State of Montana; like: school sorte en 


- made ‘to--other: States, while: a- grant. in. praesent did ‘not attach to any. pare oe 
. ticular tract.of land until -it was, surveyed ; that if-prior, to such survey, that is,.6/ oo 
.. prior ‘to. the-date- when .that survey is officially approved, Congress, or. some 0 
< officer of’ the Government. acting under the. authority of Congress, should make. 

_ + other disposition of’ the land, ‘the right of ‘the State to that: particular séction 9 


: ~ is thereby: defeated ; “otherwise it would liave been useless: for: Congress to emake — — 
a any provision whatever: ‘for the: taking: of. indemnity... Ppitey iii S 


“tne view. of: these: considerations: this, s Department i is ee the opinion anate éties a Es Bad 


. land: involved herein. was: legally’ included in, ‘the forest,,reserve prior to its... oe 
. survey,. and that the: ‘State's: title does not: attach until: the. reservation is ex: Se ia. 


tinguished and the. land: restored: to” the public domain.. ' However, “under. the | ; 
terms, of. the ‘act. of February 28, 1891, ‘supra, “the State, without: awaiting the. 


| “extinguishment of the: reser vation, may onesie: avail itself of: the: ee 


se placed’s ina. national forest, such sections. may: be. administered. by the : 


of taking. indemnity: for the: lands SO reserved, : 


The: precise: question was" also: etermined: sidvensaly 4. he con: 
tentions here:made by the State, in: Black Hills National Forest’ (87 i 


L: D., 469), which held that ‘where ‘cunsurveyed school ‘sections were 


forest service ‘in: ‘all: ‘respects. as: other lands in’ the reservation, : the, - 
precise question: there involved: being ‘also. the opening: to, entry: of. 
lands within a. school: ‘section. under’ the ‘act of. June 11; 1906; SUpTA. 
‘As far as Lynam’ Ss entry, No. 05058, is. concerned, ‘the: decision of eee oo 


7 Commissioner 1 is‘correct'and is. hereby: affirmed. - Pos | | 
| Upon January 9, 1914; the. Secretary of / eaciliaee requested: that: Seon 
ne ‘ha’ following’ land; embraced j inthe above: section 16; ‘be. e, apened Os 
entry under the provisions ; of the: act of J une ial 19067. oe 
W. NE. } NE. } NE. 3; W. $. NE. } NE. 2; NW. } NW. Y SE. ee NEI: 8 eae | 


ONW.E a NEM 4; SW. 4 SE. 2. NE. 2; SW: SE. cf SE. ¢ NE. 23 w. 1 E. aN neu ene: 
—. SEV W. } NE. 4 SE. a ‘Lot 2; Be SW. 4 SB. } a | a . 


‘The register’ ‘and receiver were ‘directed Rebrunry’ 38, 1914, 10. an ea 


os and ‘publish: notice, beginning. March 19, 1914, that, the above tract : 
oar would be. opened to settlement. and. entry, May 19, 1914. The listing. be ae as 
or by the Secretary: of. Agriculture. was: upon the request of Lynam who, 
upon May 20, 1914, made homestead entry. No. 05294, as additional to = 


his entry No. 05058, under the act. of April. 28, 1904 (33 Stat., 5aT). eee 
The Commissioner held that the same reasoning” applied to. ‘Lynam ee 
_-. ‘additional entry as.to the original and directed that its remain intact. a 
coe oo cs this holding. the. Department: i is unable to. concur. oy ee 


- a Nios tember 30, 1913 8 aes MB); that. the land should become alae to a oo 


_. The President’s order-of March: 28, 1914, ‘dlimiiatad: dae land. va dveny oo - | 
the national forest. Tt provided, andi authority. of the: act: of Sep-. Le 


ee 596 DECISIONS: RELATING TO THE PUBLIC LANDS, a Lyon, ee 


peas May 9, 1914, ‘amntil on including Iu une rf 1914, and there: i 


. after to entry ‘inder the public land laws. . tt warned all persons tore- a 
he . frain: from any ‘acts of settlement prior ‘to May 9,.1914,. except those = 
_ wht had valid subsisting settlement rights, faa prior. to the res: 
-__ ervation of the land.asa national forest “and those having preferences. 
to make entry under the provisions of the act: of Congress approved gor 
June 11, 1906 (84 Stat., ,233).” Persons having such preference rights — ca 
eek ae “of entry ‘under the. order would be. allowed to make entry ‘ “inconform- 
ity. with existing law and. regulations.” The order of March 28, 1914,.: - 
ee therefore, extinguished. the forest reserve, restored the. land. to 7 ee 
~.... publi¢ domain, and also provided the method by which those lands’ | 
should become subject to disposition. “The title of the State of Wash- 
fal ington; therefore, immediately attached, vunless there was some valid = 


eg prior right outeenyae, at the time of the exclusion of this tract, : from ve 
'~.. the national forest. os eee 

- : The act of June tt, 19086, a. a person in had dppliea for the es 
: ‘isting: of the land “a preference right of settlement and entry.” At = 


- the time these lands were eliminated: from the forest: they had not. yet * ae a 


become’ subject: to settlement:or entry by: the: applicant under the‘act | 


a -- of June 11, 1906: He merely lad a preference right of: _entry. in-the . nes 


event that such: lands. became subject to settlement and entry. nae os , 


¥ is ther; i in the case of J. ‘Paul Holden, 43 I. D., 525, the Department. held = 


ae _ that under the:act: of. June 11, 1906, no Sain io the land is initiated” 


- ie . until the Secretary of Agriculture: Has listed. the land for entry, such oh “4 
me a list has been filed i in ‘the local land office, publication thereof Made,and .. 
the application to: enter: filed by the: applicant for the: listing. Before — 


ee . Lynam’s application to make additional entry. was: presented. title to 


7 : . - : the: land had: vested in:the. State under. its school’ land grant.: Astothe ©. - 7 : : 
oe ty additional entry, therefore, the: Commissioner's ieee Is Teversed eae 


: i ate the additional ay will ‘be canceled. 


STATE oF WASHINGTON v. LYNAM: 


Motion. for rehearing. of Department’ S: decision: of. Decne 20, 


Mi ; Lagi 45 ‘L. D., 593, denied by. First Assistant Secretary: Vogelsang oe - 
— coo Bebenarg 16, 1917. ane : ok nates 


Beate, SENS one 


- STANLEY MYERS. 
| Devidea ‘December: 20, 1916. 


ce | “Vaoarron. OF - PareNT—Noratton oF "CANCELLATION Urox Ruconns—Avrrscation ee 
TO MAKE. ENTRY. | oe. 7 , 
ie The legal ‘effect of catiéellation. ee a ‘pata to ‘pabta ‘ind: by final’ decreas. oo eS 


a proper tribunal is to’ revest: title in: the ‘Goverument and restore the land — ; 
ea the public: domain; but such cancellation: does. not ipso: facto réstore the. 


“eet land sto, entry,.. and,: ‘until: notation of: -the cancellation upon the records of 7 


- . the, local land office, , 20. pen are. acquired, by the. e filing ¢ of. an. application eae 


oo te make entry. ae ee 








cee ae A DECISIONS. ‘RELATING TO. THE PUBLIO LANDS: Rrra) ees 


cae ‘Reriquismsont—CaNoEEEATION. ‘Uron Beconvs-AbpnioaTion: re od et 
While. cancellation, by final decree, ofa patent to: public land, does not. operate.” : = se 
~~ to restore: said. Jand to. entry, the act of May 14, 1880 (21. Stat., 140), Oe oe 
a ee that. upon. the filing. of: @ relinquishment the: land. involved: shall be. ae 
-- sheld as open ‘to: settlement: and: entry. without: further: action'¢ on the. part of = = 


ue - the Commissioner of the General Land. ‘Office. 


Ak Vocrtsanc, First Assistant Secretary: or ee gee 


7 This 3 is an appeal. by. Stanley Myers f fron the Commenionot S | de: De oe 
. cision of July 27, 1916, affirming the rejection by the register andé; 270° 

receiver. of his tiihber- and stone. application, . 015842, La Grande; . 

o> Oregon, land district, filed. May 5, 1916, to. purchase he. Ww. 4 oi Ra came comet 

a” . See. 6; and N. 1 NE. 4, Sec. 4 a 10 oe R. 87 E., for the reason. that 

~~ the. land was covered by patent. to one Rose A. Call. Be. eee 

It is contended. that.as a result of. the cancellation SE the bernie oe 


2 pe decree. of the United. States. District: Court for’ the district’ phe 
~~. Oregon, the land was subject to entry: at and on the date of the Aiing oa 


- era the application : aforesaid.” . . 
~The cancellation of a ‘patent by the juidininest oti a proper tribinal ©. 2 me. 


eo os ineffectual to restore the land to entry, the-only effect of the judg- ee. 
~--ment being to revest title in the Government and restore the ‘land ees 
. . to the public domain, and no rights are acquired thereunder by filing! ee = 


co of an: application. to make entry until the: cancellation has been noted peg 

te ee on. the. records of the local land: Office he a tay. dake ei te, ere 

pie ee - This question’ was under consideration. in. die case 2 of Hirem M. eo 
ee | Hamilton (38 L. D,, 597 )y at which: time it was held: mee ac 


“While the legal effect of. a final ‘decree canceling a patent is 5 to’ revest ‘title Se , fo er 


y ey the jJand: in the. Government: and. restore it. to. the public domain, neverthéless - | : 
the: records in. the Jana. department . still bear the memorandum of the entry ~*~ 
and. as it: would. appear, ‘should... be. corrected. ‘to. show the. cancellation. before. . eee : 


“other. entry of: ‘the Janda is allowed, in, the. interest. of orderly. administration, 


In the case of: Sarah Ve White: (40. ii ‘Ds , 630), the. facts therein cae 


<< ; 7 appearing “are. ‘similar ‘to: ‘the. situation’ presented in: ‘the case. now | ; a 


under. consideration. White’s application was. rejected because. the — foes 


land had been patented: to one Sadie E, Puter. ‘This ‘patent had been ca ie 


oe i canceled by a decree of the United States Circuit Court of f Oregon. ee 
| The decision recited that—~ ae : 


By. a. final. decree of cancellation the. S patented land. once , patented becomes tes eee 


| | : of the public domain, subject to. settlement, like’ unsurveyed: or surveyed. public ; 
a» lands. if. unappropriated,. but does not become ‘subject to entry until opened to Des 
- entry by the General ‘Land ‘Office. “Until ‘said’ order. of restoration and ‘opening ie 


to entry, land once patented is ‘sub ‘judice; either in the courts or, after evidence Cs sa 


of cancellation of patent, in the land: department, to determine the propriety: of eh. ae 
sate its. disposal under the public: land. laws, . — eo - - 


ee This’ case was” cited and quoted: with spproval pt the: Davatnine oe 
ae init its decision of October’ o 1916; ‘in a the case eo Michael Kelley.” 
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Tn the: case ‘at Stewart De Peterson (28 L D, 318), the rule a a 


Fete that— _ —s 


In order. that. this. inortant ee of | egulation.. may ie ‘perfectiy. clear, ee 


7 ee it. is. directed. that. ‘no application. will be received, or. any. rights recognized. as: a ae a 
at ae ‘initiated ‘by. the tender. of an. application for a tract. embraced -in. an entry Of a 
rs record, until said entry has been canceled: upon. the: ‘records of the local office, 


‘The cases of O’Shee v. La: Croix (84 L. ‘D., , 487), ‘and Fredrek |” . 


_ Steebner (43 L. ‘D:, 263), cited by the appellant, are not in conflict. ied 
with ‘the rule thus. announced. | In those cases, the Department had. 


the rule. under consideration ‘upon: the question. of relinquishment, - 


eS and it. was: properly stated and held i in the O’Shee v. La Croix case? 


"Where. proceedings are. instituted. on behalf. of the Gover nment solely for the 


: of purpose of clearing the record of an existing entry, no question. of a preference a 
~. right-is involved, ‘and. where a. relinquishment is: subsequently. filed and th ere: 
. are no. valid! adverse rights outstanding, the: rule. that no application. to enter | 


_ ‘shall be received until proper notation. ‘of the cancellation. of tne entry: is. “made = 


upon the records of the: local office, has no application pee 


- for the reason: that—_ 


On the filing of such’ relinquishment, by Gpetation of law’ the entry was ‘canceled | ° 
‘and no further action. was necessary to. effect: that end. The making, of the nota. 


j .tion thereof was purely, a. ministerial act and: it was: clenrly, the e, duty, of ‘the local 
officers: to promptly. perform. it. , Bryant a | | 


Thus it is seen ‘that the case Seale solely sith the’ ce ot i te 


quishment, the filing of which is made by the. act of May: 14, 1880, (21 
Stat., 140), “the equivalent of. cancellation” (David H: “Merryman, | 
as D. aces : and i in the case of Hiram. M. , Hamilton, supra, it was 


| said: 


“The Jocal: officers: hae. no: ‘authority, in : the: absence of express # directioné: from 


‘your: office, to note cancellation of: entries: appearing intact’ upon their records; bake 


with. the ‘exception that upon the: filing, by: an: entryman ‘of a: relinquishment of 


‘his. entry, the: register: and receiver. are empowered to. cancel. the relinquished: 7 


entry: and, thereupon to receive applications: for ,the. land, if the. rights of. third | - 
See, parties are not. affected. : 7 eae | 


2 In. the case of. California, Pru ‘OmgonT ee Soon a ae (33 a 8 
in D. , 595), where, as in the Fredrek. Steebner case, SUPT ay: the palin ie 


nee : -quishment was accompanied by application, it was said: 


oo Where a relinquishment of all right. to. a ir act of land. is: tendered, and | there: 

—_ is. filed. therewith. and as a part. of. the same transaction. an. application, by or | 

A. in. the. interest. of. the person relinquishing, to make some other: appropriation - 

Sse OE the game. land, the relinquishment must be regarded, for all purposes of: such. 

eae ee application, as in foree at the. moment, of. its pr egentation, but. not. effective as 

s Oe. to. the public generally, so. as to. make the. land subject, to. other E apuroPE Son 
en, |! until the application is considered and disposed. of, . | oa 


Thus it is seen that the act cited supra has hen coneeaien a Bneant 


- 7 that a. relinquishment, when: filed, 1s’ equivalent. to. cancellation, and. 
> takes « effect, and ope €0 instanti to release the: land from the. 
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— oe affect ag the ¢ Bling 6 or entry, and: the suubseqtietit notation of the retin: ee 





_ quishment on the records: of the General: Land.,Office is merely:a, | oe 


 elerical. act. : But. the. question of ‘relinquishment, and. the rulings. oe : 
Of the Department. thereon. have. no, pepeeation:» in \ the peeesnt oe ees 


os a like cases, as pointed out. . es ae Agee ee 
Yor. “the: reasons. “stated, the: land 3 in. question - was. : not, ‘subject to. ee 


: ening and the. action of the, ‘Commissioner. ‘in. sustaining the geal a = 
a i officers 1 in: denying, the app et ee 


lication. was. -Proper. and corrects. 


| The decision ify, therefore, affirmed. ee ea i” ae AO 


| STANLEY ‘MYERS. 


» Motion Fon reheating. of: Department’s UeGaiont of December 920, ie ee : : 
: 1916, 45 Ty D., 596, denied by] First: Assistant Seomertt Vogeleang, ee 


February 9 9, ‘1917. wo Es 
“MARGARET 8. WITMAN | (On Rehearing). 
"Decided January, 10, 1917. : 


“>, DE SERT- Lawn Averication—Lanp CoveREp BY “WATER. . | 
Where land, at - the time of application eer under the desertJand law, . 


‘should’ ‘be rejected. ; 
oa Vocrrsane, First: Asétilind: Seoresaii)s 


October: 11, 1916, the. Department, on. appeal, “affirined the 5 iidéa- eee 
of the Commissioner of the General Land Office, ‘rejecting the desert- 
~ land: application of Margaret S. Witman for the N. $ See: 12; T.12-S.8 5. 2 
~ R.11-E., 8. B. M.; Los Angeles, California, land. district; because 
the land. a the. time: of the application was covered by the — ae er 
ay of the Salton. Sea.) A motion: for rehearing has been filed. me ee 
It was urged by the applicant. that, other applications have been 


Ce sowed for lands. similarly situated, and that. no reason. appears: why! = : 
ae discrimination. should, be made i in this case. In: Teply to. this conten- oe 
, ~ tion: it, is. sufficient’ to ‘say. that. the ‘Department. has ‘not. sanctioned: = : - ° | 
ee the allowance of desert- land entry. for lands. covered. by, these waters. i, 
i, ee In: some cases, where. entry was erroneously. allowed, at a time: when | 
faye the land. was: still submerged. but. at the time of. consideration. Ofthe 424" 
oo a ‘entry by- the Department, the waters had. par tially. or: wholly. subsided, ; Op = Mie 
—.) gueh. entry. has: been. allowed to: stand. However, in the. ‘particular: aoe 
ease referred to by: this claimant: in her brief, the entry of # Tonsley: ca 


: was. canceled. for failure to. comply with, law... poe ee 
‘Tt was. found: that. ‘under the former papeee many. aie: eee 


a : | allowed ue ‘the a showing made My. the jae for. lands aS a YES 


— 
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oe : prSperly subject: to entry, and thie puneiice: was. fot ‘that reasoit Se 


aoe ‘changed, so that now such entry 1s not to be allowed until: investiga- 
.- tion has been:made in the field by a special agent :and report as to. 


a! the propriety: of allowing such entry. This practice was adopted. 2 ne : 


| : for the protection of the entrymen, as well as the Government. | 


a ~The Department concurs in the action rejecting this" ‘appliedtion,: - a 
as the land at the time of the application was practically all covered 


cate by the waters of the Salton Sea,-and no reason is seen for disturbing oo a 


os, : the departmental decision complained of. The applicant’s right, inv 
all cases, is ieee phere the status of the land when the. »applien- — 


tion is presented. | | | 
In the motion for’ reliéaving : 4 1S. “ania mer ee are now 150 


ey acres of the westerly. portion of the land entirely free from the es 
' waters.of the Salton Sea. If this be true and if all of any subdivi- 
sion. or. subdivisions. is free. from. the waters: at this time, the appli- ~ 


—-eant should file a new application therefor, if she. desires: to make 


entry for ‘such tracts as may now: be subject to entry. However, 
before any entry is allowed: the land should: be examined ‘in the field” 
in accordance with the instructions of May 18, 1916 ‘(Citeuler No. 


474), 45-L. D., 845. 


The motion is s accordingly ¢ denied. 

7 PATENTS IN FEE—ALLOTTED LANDS—LIEN CHARGE RECITED. IN | 
. PATENTS—BLACKFEET, FORT. PECK, ‘FLATHEAD, “OKANOGAN, “ 
AND. YAKIMA IRRIGATION PROJ ECTS., : | 


_ Iystmverions, 7 “ | ° es 


ge ace: tte Se | Derarraenr OF THE ‘Timanxon;- 


- GENERAL. LAND: Orvicy, Cee, 


_ Washington Ta sey il, 1917, 


a Tae. Srcinrany: OF , THE. Tein? o : H H : ne 
| Gir: Tn the Indian. Appropriation: ‘Act apptoved May" 18, 1916. "ee 
(39. Stat., 128), provision is made for issuance of patents: in: foe On. 


- : | allotted Tands: in various irrigation projects, viz: Blackfeet, Fort : : 
oo Péek, Flathead, Okanogan and Yakima. In all except the Flathead : 
the act’ provides a lien charge of some ‘kind, usually a construction 


charge, to be: recited i in the. patents to be. issued: but a dissimilarity © _ 


oe in the wording: of the provision in reference to the different pro) jects Le: 


: raises’ a doubt as. to the intent of the act, and I have the honor to Te 


eee quest, instructions as to whether all patents in fee for lands in the | ae 
_/ +. various projects on which. unpaid construction charges are due shall bees. 
a i recite a. lien and: what would be a suitable wording 4 for such : a Tien, | OE ne 





tion ‘of. the trust: period: thereon from. any: charge. for: construction: of the irri-. | 
gation. system. incurred: up to the. time of: such. -purchase, except such- charges» 
2 Sa BS shall. have accrued. and. become due. in. accordance with: the. public notices. . 
ans . - _ herein provided. for, and the purchaser of any Indian allotment. to be irrigated _ 





| -the charges against. said. allotment: herein authorized shall have. been paid shall 
spay all: charges’ emaining: unpaid. at: the time: of: such - purchase, and: in. all 

; patents. or: deeds. for. such. purchased. allotments, . and: also in, all. patents. in. fee | 
_to allottees,.. or, their. heirs, issued before. payment. shall have been. made. of all 
2 such charges: herein: authorized to: be made against. their allotments, there shall - 
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The provision with reference to thie Fork Peck reservation recites: , ere 


“mat nothing: contained in said act of May 80,: 1908, ‘shall be construed to. x ae -. 
Sxempt the purchaser. of any Indian allotment purchased prior to the: expira- ie 


by said systems purchased upon approval of the Secretary of the. Interior. before © Thee 


be expressed. that there is. reserved upon. the lands therein ‘described a. lien for ie 1 oe 


such charges. — 


That portion. of ie: act 5 relating to the Blackfeet Reservation con- 7 ‘ ee " a 


ie a similar provision. — | 
The ‘provision: relative to the Yakima Project’: recites i that: 


Te any. -allottee:. ‘shall. receive patent. in. fee to. his’ allotment | before: he’ 
amount $0: ‘charged: against: him. has been. paid. to the United States, then. ‘such 
amount. remaining. unpaid: shall. be and. become. a. lien upon. his. allotment, and: 
the fact. of. such. lien shall: be. recited in: such. ‘patent. and may be enforced by the. 
Secretary of: the: Interior by foreclosure ‘as a mortgage, and: should: any- ‘Indian 
sell any. part’ of his allotment. with the. approval: of the: ‘Secretary. of the Interior, 
the amount: of. any, ass charges against. the land sold, shall. be and spECOmes ie 
first lien thereon, ae Ce a er es ee ee sce aoa 
The provision: sielative ¢ to s the Okanogan Project recites that: ce 
Tf any Indian shall sell his: allotment: or: ‘part. thereof, or receive. a. eater in 
fee for. the. ‘same,. any. amount of. the. charge made. to. secure relmbursement 
‘remaining - unpaid: at. ‘the time. Of such: ‘sale or. issuance. ‘of patent, shall be a. 
‘Hen: on | the land, and ‘patents issued therefor shall recite the amount of such - 


Tt will thus ee seen. that the ack’ so. pee as. it relates ‘the: Fort 


Peck: and Blackfeet. Reservations ‘provides that, a Tien for the. con: i ae 2 


struction. charges shall be. recited i in— pen.” “ae 
"1. Patents in fee to purchasers; gore ch as 
2. Patents i in. fee to allottees;. 
By Patents i in fee to heirs of ailottess: ee cP Galas 
On the Yakima. Proje ect. only patents i in -fe6) e ‘allottéee: end pur. 
"chasers. are mentioned, and in patents. in fee to allottees the. ‘amount — 
_ remaining ‘unpaid becoities’ a lien on the. allotment: and the fact. of. 
the lien shall be recited in the patent, while in. the case of a purchaser 
the amount, of the. unpaid. charges. against. the land: sold: becomes. a 
first lien. thereon. . _No provision is made that. such lien. shall be. re-. 
cited in the patent, and instead of merely reciting that. it. becomes ae 
~ lien, it provides. that it becomes a first lien, which may. be eatorced 


by. the e Secretary. 0 of the Interior oe foretlosute:’ as a, . mortgage; and ie 
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. - the. Séirctary. may i in his discretion Cre delivery of water: te aoe a, 
land. Ts this, then, a. Tien different in character, and are patents to. 
a5, ‘purchasers not. to recite such hen? No. mention ‘is made of. patents => 


-.~ infee to-heirs. Are such patents to issue without reciting’ such. lien? 
On the Okanogan Project provision is made that the amount of — 
Pa ‘the lien shall be recited 1 in patents in fée to. allottees and: purchasers, aoe 

but here again no provision. is made for a lien in patents in feeto > 
heirs. This provision. appears to. refer only to. money which. may tees 


be spent in, the. acquisitions | of. water. rights for. lands. heretofore = : ~ 
allotted and... . “ ‘nothing herein. contained shall be construed: ~~ 


| “ to authorize any’ lien: or claims upon or against ‘said. allotted lands- — ie 
~ not herein specifically provided for.” Is this a lien so different. Me 


- its nature from the others that a ‘different form of wording will be 


ae required, and are Patents | in fee to. heirs to issue ‘without, such. a eee: 
os e. recital? 0 2% * : we 
In the matter of pitents. foe allotments. in he. Flathead Pisicek | 


; s ‘the act is silent on the matter. of liens to be recited in such patents, — o- 
~~ ner’ do I find: such authority. in any legislation. relating to those Se 


rs lands. However, in. the matter of. the. partition of. he allotment — St ey 
of Dorothy Bigjohn. Plant, F lathead allottee. 835. (G. L. O. 660322), eens 


| Peo te Department,. on Noveniber: 14, 1916, directed. the issuance. of. a 7 


: paleors in: fee to Michel Plant for the land set. apart. tohim— 
Bae i | “Said patent to contain’ a clause: reserving a: lien: for the’ cost. ‘of construction - nehe 
ae. et projected, ir rigation. works in. accordance with. said Act of May 18, L916. 2 aa 
Sate And in the matter of the: application’ of Cler ency dD: Cramer, Flat. @ - | 
head allottee 179: (G.. LO: 668248), on December 26, 1916, the De 


oo partment. directed issuance of a patent in fee, . ce said patent. to be aw . : 
‘subject to a lien for’ irrigation: charges a as | provided” in the Act of we nee 


- May 18, 1916 (Public No. 80).”" 


In the case of Annie Palin, | Flathead nilotisc. 643. Ge cn 0. 


- @59801), it was stated in the recommendation of the ee of f the oe ee 


Commissioner of Indian Affairs? 


“The report from ‘the ‘Project Manager ‘of ‘the. ‘Flathead Reservation ‘shows eh. e 
2 that the land. described in this. application is: ‘at present. non-ir rigable ‘but. that fa 
es may eventually be served through Mission a H * lateral lees from Mission ee 

; Creek, for which there seems to be a. ‘sufficient: supply. of water. “eS ” 
Your. directions to this office. of November 13, 1916, were ; thee ie sae ae 
coe fee patent should show that. itis isstied: subject to the oe of ie 

i the Act of May 18, 1916 (Public No. 80). = Pee «, 
While the intent is not. clearly indicated, it may be 2 ptestiined a a 


- | Congress did not intend that a different kind of lien should attach. - 


ae in the’ different instances or that the lien should be recited ‘in fee 


—“ —_- to certain classes only « on some oe se to all classes a a 


: os Aap J anuary. 26, 1917+ 


DEAS Yess @. 
ne : 


; % 
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ee a8: Siatiaved thee our. i precedt fee patent: faces can che ‘utilized dn ae 


Very respectfully, ae ae ee - Otar, - Tauacany 


“ALEXANDER T. Vaca, joie oo = oe eee 
; _ First Assistant Secretary. 


es Bee KNOW XE, That the Unrren Sraves OF Asdamiog: in n considera: ary 
» tion of the: premises, HAS GIVEN ‘AND GRANTED, and by. these presents 
ane DOES | GIVE AND GRANT, unto the ‘said. claimant and. to the heirs ofthe.) 7 
said claimant the Laid: above described; To. HavE AND. TO ‘HOLD. the. ee 
aa same, together. with all the rights, privileges, immunities, and: appur- og) 
 tenances, of whatsoever nature, thereunto. belonging, unto the said 
claimant, and to the heirs and’ assigns of. the said claimant forever; es 
os “and there’ is reserved from the lands hereby granted, a right of way See 
thereon’ for ditches’ or “canals constructed. by: the authority of the: 7.000 


; 7 oo such; cases: by inserting’.a lien worded as shown on the accompanying nou 
vos. form, ‘41060. ~Shonld you: find ‘this suitable. ‘please indicate. les a 
i approvals Sige 


Commissioner. | we 


re ‘United. States.” ‘The lands hereby -conveyed | are subject: to a. lien, ae “ os 


. prior’ and ‘superior to all ‘other’ liens, for the’ amount: of costs’ amide 22. 2 
ae charges ‘ due to, the. United States for and on account of construction: . eae 


oft the irrigation. system. or. acquisition, of water rights. by. which said °°: ae 


aot ee e: : et é é 


ae "REGULATIONS ‘GOVERNING. APPLICATIONS. FOR. ‘RESURVEYS 


_ UNDER THE ACT OF. MARCH 3, 1909, 


Cara 
[No 520. in 


- Deparraean c oF THE: cyano 


a lands have been or are to be reclaimed, as provided. and. prescribed oe 
J bythe act of Congress of May 18, 1916 8. Stat., 1188) and the. Bee ee 
ie $0 created | is atiorely expressly, reserved. She 


Generar LAanp- ‘Oendes. Was cee : : _ : 
"Washington, DC. , January 13, 1917. - | 


Sid chee “The following regnlationg are jssued_ to- govern: applications ie ge 
a he ‘resurveys. under the act of March 3, 1909, (35 Stat., 845),as amended = 
.. "+ by the joint. ‘resolution. of June 25, 1910 (36 Stat., 884), authorizing - Pe 
ac TE. Secretary of the Interior to cause tobe made such :resurveys‘of 
Le ithe. public. lands as after full investigation he may: deem. essential'to 
Sore properly mark the boundaries of the public lands : remaining undis-. 

posed of... They are prompted by a desire to.conserve:the fundsnow. = 
available for the execution of resurveys, and: to insure their. expendi- pet. 
ne ture in the: manner. most, , advantagedus to. the. ‘general public i interest, Sine oe 
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‘ : and. further to. innate! petitions which possess: no intrinsic: merit, : , a 7 
without: prejudice to the legitimate demands for’ “FES veyS, contem- ee 


| plated by: the said act. | ae 
The app] lication when: spewrtastad: ae the following redplinementl”” 7 oe 


~ ° should. ‘be: submitted: ‘to the United States. surveyor general of the : - | 
> district. in’ which the lands are situated, or in case the United. States a 
- surveyor general’s office for that distriet:- has been abolished ‘the 


ee petition may be transmitted to: the. » Commissioner of the General _ . 
Land Office at Washington, Die : | ) Mg 


. The regulations are as follows: : ae. ots | | 
Ll. Asa general rule, and in the absence of any - particnlar govern- - 


— wiettal purpose to be subserved, no township i is eligible for resurvey 


ot unless: title to at. least. 50 per ‘contin: of the area of the lands em- . | 


braced therein, remains in the United States. For the ‘purpose of 


| determining the eligibility | of a ‘township under this” rule, lands 
covered by approved selections, ‘school sections, and ‘entries upon 


ca — which final certificates. or ‘patents have been issued are to be consid- — 


ered as alienated lands. Townships within. the ‘primary limits of 
railroad Jand. grants are: generally ineligible. re 
The’ applicants for. the. resurvey of: any township a are. a 
to ‘present. satisfactory - prima facie evidence of the necessity for such | 
action, based either upon. general. obliteration of evidences of the. 
original survey or upon conditions so grossly defective as to preclude 
~~ the possibility c of'a reasonably certain. identification of the ‘subdivi- — 
sions: of. the subsisting suinvey,, or. 7 ssatiatectory. local restoration 
thereof. — ge | 
38. A majority of ihe sottlons in aah township are , required to join. 
in the application — and in. addition there. must: appear the indorse- 
ments of ‘the entrymen | ‘and owners, including the State, whose hold- 
ings represent the major’ part: of the area enteréd or patented, with on 


x ca description opposite each name of the lands. actually. occupied, 3 ae 
as entered, or owned, and a statement. as to whether the applicant i 1s o es, 


a settler, entryman, or owner thereof. Where an entryman. or Owner, © 
: ~ including the State, has: failed for’ any reason whatsoever to join in 
the application, evidence of service of notice upon him. for at least. - 


ae ae 30 days in advance of the. filing: of the application is required in : . 
order that he may be. afforded ample opportunity to make. timely. aS 


ee protest. against the granting of such Cgieeee) if 3 in L his opinion: such rin 
ieee me action 1s undesirable. ee = Q 
~~. he Applications. for the resurvey ° of suck township must’ be sup: C © ay, 
ve ‘ported by. evidence in 'the form ‘of ‘an affidavit, preferably from the 
county or: other competent: surveyor, showing in detail that the evi-. 


- dences of the original survey have been obliterated to'such an‘extent) 


“as to-make it impracticable:to apply the suggestions of the circular cos 
"issued. ty this office for. oe OCERBAEY: -‘Festoration of the lines and’ - oe 
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cS A ads in: the: proper. “ddantification’ of the legal. Gubdiyaicine oceu:. ee 
ons, pied: by: the present or prospective entrymen_ or’ that the original © © ~ 
survey is so grossly. defective as to: preclude. the possibility of iden: 2 eg 
~. tifying or: restoring ' the boundaries of the-sections. Fees Se 
| 4 o bs In. general, no. resurvey: will ‘be undertaken. anles: the. ‘pela | Cea & ; 
ere onary. examination of the township. develops evidence of existing, ro ae 
o _.tlement: and agricultural possibilities sufficient. to. support. -the-pree 0.00" 
= “sumption. that the appropriated lands therein « are > such a as s to, attract ee ea 


ae “theoretically eligible, are: of: stich a physical character that the ere ee 
re wy) thereof would serve no. useful purpose. . oe ae 

“--.: Tf upon receipt of the application the. pee: “for: hes ‘resurvey or 
is made. apparent and the township. is shown to be. eligible therefor, 
aae United States:surveyor will. be assigned. under appropriate: instruc. 
tions to make an. actual field examination to verify. the correctness of — oe oe 

oe the: applicants’. allegations. upon which.the. cTesurvey: petition. rests, oak 
. and if the. report. of :his: investigation establishes the necessity for an = 
official resurvey the matter will then be laid. before. the Secretary Ob 

the Interior with a request for nt authontty: to : proceed with the actual oy 

field y work. ae ee ie oe ee eae 


“GENERAL. 


“Ta. the. pplicatiod of the terms: ‘of: ‘thie: ‘det, ie is: Ok t inténded 1 tht 


: ‘there: ‘shall. be- undertaken. any. work involving the mere: reestablish-. as 
: ment of lost or obliterated or misplaced corners in a. limited 2 area. vot Qi ueu 


veyors, ‘and: the. authority. of: the’ surveyor. ‘general’: ‘offtds’ will be. 


limited tothe: giving of advice in accordance with the. circular: for our 
the restoration’ of: lost: or: obliterated ‘corners.: » Employees: of: the” oa 
Government: are prohibited from: participating in the resurvey. Ofte 0e 
3 township, the: ‘reestablishment. of Jost. corners, or in the’ subdivision <— a 
wf of. sections. for: private: parties, even’ if the expense is borne. by the oo 
> county or municipal authorities ‘or by individuals. To’ permitany ~ 
ae such: procedure would bring. the Government. into. controversy with S87) 
_ parties. who. feel . aggrieved: at- the conclusions reached and’ would eee 
“make the. Government. a. party to various suits. involving. lands: me 
a private ownership in. which: it. was not: a. Teal. party in interest-by 9 
virtue, of ownership — in the lands: affected, and would. ultimately SF ee 
ae extend to such calls: for’ assistance from. owners: of private. Jands:in 9 
- > settling: their disputes: as could not be met without detriment to the ee 
b =, Bumposs for which the appropriations: under the control of this office eas 
eS “The Government's weal interest j in. he's resurvey. ‘of the: pubiie lands _ oe 
a8 ois well. stated in the said act. of. March. 3, 1909, “to. properly. mark oe 
ae fhe. boundaries. of | the > public. lands. remaining, undisposed o of.” - de, Tae 


- % 7 | Approred: 


= the’ toes therefor. a | a 
He eee bee aes a "Char Taunan, Commissioner. 


© AupxaNom T. Wowtiisiina: ee ar 
Se OF inst Assistant t Seoretary. 


[Bs Stat, 845, ‘chap. omy 


: Be th euacied by the Senate and. House of Bépresentatis of the * 
United States of America im Congress assembled, That the Secretary — 
of the Interior. may in his discretion cause to be. made, ‘as he may. - 


a. 606, a "DECISIONS RELATING TO ‘THE’ PUBLIC LANDS. Tyne nes 


aa duty being thus defined, this ‘office ‘hug epiieisteitly: etre: aecih foe 3 
— attempting ' to do more in the location of corners of: privately. owned .  : 
lands 1 in townships being resurveyed. than: to place such: corners: ‘where Pant 
. _. the surrounding evidences of ‘survey unquestionably point to one con- a oo 

| “clusion as to the proper place for the reestablishment of a lost: corner. 
and, if conflicts arise out of the ‘undisputed location of such corners, 
... to survey out the claims by metes and bounds, ‘showing the: resulting re 
a conflicts - and leaving | the: adjudication of the’ aacsnon to the wie 
oe courts having jurisdiction over the lands involved.» oe es ee 
ys The duty of this office in making resurveys may. tharefdre’ again ‘be hee aoe 
: stated to be the proper marking of the boundaries of the. public lands on 
= remaining es ue and this only 3 after full investigation a as to. Pes 


: deem: wise. under the rectangular system: now. provided by. Jaw; such | 


| “resurveys or retracements: of the surveys of public lands as, after full 
Investigation, he: may ‘deem essential to properly. mark'the boundaries 
‘of the public lands remaining undisposed of: Provided, That no such 


- resurvey or retracement shall be:so executed as to impair the bona fide. 
rights or, claims of any claimant, ‘entryman, or owner of lands affected 
- by: such resurvey or retracement: Provided further, ‘That not to-ex- 
-» :eeed : five per. cent of the total. annual appropriation for : surveys: and = 
--yesurveys of the’ public. lands shall be used: for the Pe ervey and reer 
oe Re saircpccen authorized hereby, Approved March 3, 1909. aa 


- [36 Stat. 884—J oint resolution No. 40.) 


ne “ Basélwed: by y the Senate and H ouse of Representatives oft the United as 

oe Stétes: of America im Congress: assembled, That the words “five ‘per’ 
ee ~-centum” ‘in the last } proviso of. chapter. two hundred and ‘seventy: ‘one 

ef volume thirty- -five of the United. States” Statutes at Large be 

ne changed to read “ twenty per centum,” so ‘that. the said ‘cheptat ene 

hee 80 changed: shall read’ as follows: ee ages oe, 

aoe a That the Secretary of the Teron may, in ie dirs. cause ip ee ; 

he. be made, as he may deem wise under the rectangular system now pro- 
ee Ae ~ vided by law, such resurveys. or retracements of: the : surveys of public 
ses lands ou) after fall go heed he may deem essential to properly. _ 


=e 
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ae “piel Ge bouid arise of ‘thie pats lands retnaining: ‘ti depdeed ‘of ie Cee 
2s Provided; ‘That no such resurvey or retracement shall be so executed 
as toi impair ‘the bona fide rights or: claims: of any claimant, entryman,) 
~..-» .orowner of lands. affected: by such. resurvey or retracement: ‘Provided 
as further, That not to exceed twenty per. centum of the ‘total annual ae 
”. -appropriation for’ surveys and resurveys of the public lands shall be 


used for ‘the: pases veye | and retracements authorized: dae Kes es oe 


al 


: : pase June 25, 1910. aeecie eee eek 


oe 


"ALLEGED “UNLAWFUL INCLOSURE. oF. PUBLIC LANDS | IN NEW 


- Ixermuctrons. 


Eh eee ee | Derannstext § OF THE ce Interior, oe an oe 


ic plaints have been. received by this office relative. to, the maintenance. | 
of drift. fences. and alleged. unlawful. inelosures. of. public. lands. in ee 
| southeastern New Mexico. ‘Extensive investigations, have been made es 


a | “GENERAL Land Orrice,. | i 
7 | | Washington D. Gs Tatesary § 23, 1917. 

| Cher 0 oF s Feb Divieiox” ? i. : i 
| _ Santa Fe e, Ne ew ‘Me exico. 


ete a 


Su: From time to. time. during. the’ pat ie years numerous . com- 


cubmitied shenupde “The reports: hava gone ae the. situation, exes | 
= tensively: and. comprehensively, and deal. not. only. with the. alleged Ae ae 
~- unlawful: inclosure’ situation, but’ also contain: information. relative. tO 
‘the method. employed on. behalf of ‘the. State of New Mexico in mak-~ 


i - dng. the. selection of public. lands, showing how in. certain ‘instances ee i 
ih large areas. of. government lands. are incidentally controlled. ‘by: those -. 2 


‘i dns possession of the. selected lands; the. disposition, by. the: State. of : 


ee : be lands thus. selected ; the contr ol. of pasturage by. the control of water; ae 


> Gases. 


-. the conflicts among. the cattle men and sheep: ‘growers. and settlers; ee ae | 
ha and the. extent: of.the exercise of the police power of. the State which, 9.0. 
ee et: alleged, has been. resorted to.in such a: manner ‘as to maintain. eh 


Bt cn fences. upon. and control of pasirage on. nthe » public.¢ domain i in: n cortean. es 


“This office ee also:i in. Pa ccane. of a. noes in “aihicht its was 2 alleged ie a 


Ee: following. statement. was. made. by. the. grand j ary. y during. “the: . ee . 


ao considerable fencing of: public lands throughout the State. by. private: ‘parties, s as ca. 
This fencing is illegal, and done to. the. detriment. of other parties, who. are .de-/00% iF) 


_ April; 1916, term: of. the U. Sy District: Court: 


a § Hf ‘has! been’ ‘brought: to: the: attention: of the Gr arid: Fury. that. ‘ais ‘tag: | tog z oS oe 


_- prived of the use of. these. lands. We, the Grand J urys recommend that. thts, Oe 


— matter be investigated by ‘the United States officials. 


: een as DECISIONS RELATING TO THE. PUBLIC. LANDS, oe “yen 


‘The gonial jee sanoris heretofore referred to, together. one ih ae ay se 


maps submitted therewith, show that in most cases the so-called drift 

.. . fences are constructed in such a manner that. they in. reality. constitute _ 

~ complete inclosures of public lands, and that extensive areas are thus | : : a 
es inclosed i in. violation of the act of February. 25, 1885: (23 Stat., 321)... 


There has been considerable - delay on the: part of this office: in: 


a arriving at a conclusion. relative to the proper course to be pursed 


7 by it in this matter. That delay has been due, : however, to a desire - 


7 ie to be thoroughly acquainted with the whole. situation,—not only. the e | 
0 alleged unlawful ‘inclosure situation, but also the situation in regard — 


Ses 8 i 
} ’ 
ay : 


to the control of public lands by other methods: than the construction 


ie and. maintenance of fences. In order that an intelligent: understand-— 
. ., ing of the whole matter could be had, you were, on January 4, 1916, — 
directed not to submit to the U.S. Attorney for prosecution the cases” Cote 
- which were then under general investigation by you until this office 


had an opportunity. to duly. acquaint itself with all the facts relating 
_ to.those cases, especially since it appeared from the reports that the — 
oes parties charged with maintaining illegal fences had. signified a, will- 
a ingness to remove the same if it should be. ascertained that Poy were 
in violation of the law. we 
Many facts and arguments hive i prsoarited’ for’ ee against 
_ the maintenance of the fences under consideration herein. Attempts — 
~ have been made to show that the cattle industry i in the’ State of New - 


; Mexico is of more importance than. the crop. raising ‘industry:; that 


‘the removal of. the fences will tend to injure materially the cattle. 
‘industry, for. the reason that some of the fences are being maintained . 
for the purpose of: preventing. the spread of cattle contagion. or of — 


| shutting. off lands which | are boggy Or | upon. which | are ‘poisonous ; 


| weeds.” Speaking generally, such. fences, while probably technically _ 
illegal, may or may not be of such a character as to render it the 


duty of the Government to procure ‘their removal; this depends | on | 

whether. or not they constitute such inclosures as will: operate to. give A 
= “certain persons or interests. a monopoly or - control of. the use’ “of | = 4a 3 
 public.lands or impede free access to the public domain by persons | “ 


| who desire to establish settlements thereupon ¢ or to otherwise use it 


ae ae in compliance with law. 


The act of February 25. 1885. (23 Stat. Bat). prohibits the fencing 
s of public lands by persons having no claim. or color of title thereto. | 


an Tt also’ states that no person, by force; threats, intimidation, or by a any 


- fencing or inclosing, or by any other unlawful means, ‘shall prevent 


-. . or obstruct the peaceable entering: upon or establishing a settlement = - 
-... or residence on any tract of public | land subject to: one under = me s 
~~ the public land laws. : ee ae 
Prior to the: passage of the act, the Gévérinent; as an. » ondinary 
ae -—_propritor, could compel the. removal of unlawful fences: “upon the 
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. = | public 4 domain; but it could net auininine onianivial prosacutions:. The © : ny 
*. conditions: which. led to the:passage of the act)were set forth in-a > 
|. report made-by the Public Lands Committee of the United: ‘States: 8 





—_ on Senate at. the time that the bill v was spending f before that body, wherein A oe 
— ot was stated: : wee 


The’ necessity of. additional’ legislation to 5 proce tie public demain ‘ia oa 


oon illegal fencing: is: ‘becoming: every. day more ‘apparent. Without ‘the: least en : 
Date authority and in open and bold defiance: of the rights of the government; ‘large, . ae 
. and. oftentimes, foreign corporations. deliberately inclose by fences areas of 90.) 


hundreds ‘of thousands of acres,. closing the avenues of travel.and preventing : gee 8 
- the occupancy by, those seeking homes. While. those fencing. allege the. lands — tas ier as 


within such inclosures are open to Settlement, yet no settler with scarce the 


means: for the necessaries Sof pase would: ‘presume: to: enter any such. inclosure ae : a a - bi 


seek a home, 


Tt. was evideiitly’t ‘the » apinib: ca saben of tiga at of 1 1885 that fai = | | 
to the public domain. to those who desire to peaceably: enter or-estab:. 


~ lish a residéncée or: settlement. thereupon, shall not be! obstructed’ ‘by... 
parties that have no‘claim or color: of title to the lands. That: “qecess | : 
_. may be impeded in-various ways. It does not necessarily. follow that 

the lands must. be: ‘completely : surrounded’ by fences. constructed — 
wholly upon. public: lands:. The obstruction may be: effected’ by: ‘the » 


- construction of: fences: which tie to natural barriers, such ‘as:moun: 


tains and: rivers; “by. the: ‘construction by” different parties’ of ‘fences 
which. join: and Forni: an unlawful. inclosure; by” the. construction ‘of 
so-called drift: fences extending. for miles in length, which to all 


intent and ‘purposes, ‘make the ‘public lands: adjacent. thereto prac- 
tically worthless for settlement; or even. by: the. construction offences. . 


-without': gates, ‘or: with. gates: which the. public’ are not permitted tor) 


—-wse;: wholly» upon privately-owned: lands, so as to: incidentally inclose: f - o 
public. lands. For’ an™ ‘illustration, “see Camfield. vy United — oo a 


= (167 U. S., 518), which is the leading: case upon the subject.” 


~The policy of the Government with reference to the use of ae un: : oe . 
_appropriated. public lands hag: been. substantially’ uniform and-well 


understood since the establishment of the Republic. “That policy: hag Co. : 


been clearly: stated: ‘by the United States Supreme Court 3 nm’ the oe : aie - 


of Buford Vv. ‘Houtz (188 U. S., 320), i in which it: was’ ‘stated: 


we We are of: ‘the opinion ‘that: there: is an implied license, growing ‘out Of fhe 
“castor: of nearly one hundred years, that the’ public lands’ of the United: ‘States; 


. especially .those‘ in, which’ the native grasses are: adapted to the ‘growth and © toe oa 
_. «fattening of domestic animals, shall be free to the people who seek: to: use them. — ea a pa S 


ee where they.§ are left open: and: uninclosed,, and no. act of government, forbids i= a . 


* Gongiba esilentiy did aa intend by. the passage 0 of the. ‘gmat © aes 


my S ‘inclosure : act to prohibit: altogether: the pasturage. of public lands, ore 
= to reverse. the former practice of the. Government i in that particular. oe 


48187" VOL 45-16-89 


: : ee On ‘United States, supra, page 527. 
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oe In view of the. fick; that, aficient sadence Wis pen proctirad: to = = 
os establish: a prima facie showing that access by prospective settlers La 


to large areas of public lands: in the: State of New Mexico has been : 


a impeded by. fences which are still being maintained in violation of ~ 


the act of February 25,1885, supra, you. are hereby directed to notify 
all persons reported. to’ be maintaining fences. upon public. lands in. 
> that State, that all unlawful fences and inclosures must be abated 
-- and-removed on or before. April 15, 1917, and that: wt the law in‘that 


ae respect: is being. violated. after that date, steps will immediately bens 


ah taken, by judicial process, to ‘effect. summary. removal of the illegal 


ee fences. . You. may give copies of this letter to the press of.the State : 


as a matter of news. ‘In the. event that the above order. shall. not 
be. complied with on or. before the above mentioned date, you will. | 
© present. the: facts involving cases of alleged maintenance of | illegal - 
.. fences coming to your. attention to'the United States Attorney, for | 
as “such: action, as he may deem: necessary under the.act. -Tf,in the mean- 
| time, -you shall: be consulted by those having or: maintaining fences - 
on: the public domain ; as to such fences and inclosures as.are violative 
of the purpose and spirit of the: law, you will lay the. facts-of such: 
-- eases before the United States, Attorney, and advise such parties. in 
- aecordance with: his, instructions. You will also. confer. with the 
- United States Attorney i in cases: where court. action shall. appear. im- . 
ae perative, and, if necessary, prepare a map: or maps: for. him, showing 
thereupon. the fences which, in your opinion, cause. ‘unlawful inclo- 
sures, or obstruct access of. prospective settlers, and those fences which 
have been. constructed. merely. for the purpose of shutting. off boggy 
or alkali lands, or. lands. upon: which are poisonous weeds or quick- 


sands, but which. do. not, impede free access: to. public lands: by pros- — 7 


pective settlers and the. general. public. . If the. question as to- whether 


-or not the par ‘ties: maintaining fences have a claim or color of title 
to the lands inclosed arises, and you are. in doubt as'to whether or not ~ 
the act. of - February 25,. “1885, SUPA, ‘iS: being violated, the: United 
~ States Attorney should. "be consulted, since: the question, what.con- + 


ae stitutes a claim or color. of title within, the Burview: of t the act, is. one i“ he 


. es ‘in which selections | have been. made by the. State of. New :Mexico — ; en 
‘and the incidental: inclosing. of large areas Of: public. lands thereby. es 
Protests have also been filed in*this office against a number of such . 


oe 7 for judicial. determination. 


Many complaints. have. Aips eon, pecaived. relative to he ee oe -_ 


a selections. — “Much space was ‘given in the» special agents” “reports ae 


. above referred to relative to these so- -called ‘ “shoestring selections.” ~ 
i he: Governor of New Mexico is authorized to select for specified poe 
oe — purposes, by the. provisions» of the enabling’ act of June. 90, 1910 

eee San Stat. 565, section i), slew lands’ i in’ that State which ane . 
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ae subject: ia Selections The ee does: not erctnibd hie: fobin'i in: wewhie Se 
ere - selections: may. be. made, nor: does: it: vest. authority in’ the land: dese 
oe partment: to. designate: the person to whom: the selected: lands ‘shall. ee — 
rE be leased: or'sold: by. the State. Notwithstanding the fact’ that: appar- ee 
i - ent. hardship. tO” other. land: claimants’ may ‘be: occasioned at. times, oe 3 
it is not practicable: to prevent’ a ‘selection of such: lands, ‘subj at 
28 - thereto,. which: has. been. made, ‘for’ special: or: prospective. pale: £60 20, 2S 
a the State, because: of favorable location, or otherwise: for: the: benefit." ae 
of »particular obj ects or institutions. Furthermore, the: State tis. "89 Ue 
vee entitled, under the act, to select: ‘such: lands.in. such: ‘amounts’ ‘and. ao 
oo localities. as. it: deems : ‘advisable, until its: right to select ‘shall. have. 
os.» been exhausted; ‘and: ‘it may: lease: such: lands ‘as it shall. have: ob- ee 
woe tained title.to, in such manner as the laws of the State shall authorize. ee 


~ Attention. haa: ‘been ‘called: to” the: fact: that- ‘the . ‘State of New - 
Mere. has. obtained’ ‘withdrawals: oft large: areas’ of ‘unsurveyed — a 
- Jands. within. its: boundaries under. the’ act-of | August: 18, 1894: (28° y 2 
~Stat., 394), and‘ that: prior to the. approval: of: solestions: made: by ae 
the. State within: ‘such withdrawn areas: > leases have been made Mo 
favor of. large cattle: companies. | ies Vegi 
The records. of this office: show that while the State of New Maii¢o ; aie 
was. quite. active in: its” applications | for: withdrawals’ during AWG os 
years 1912,.1913. and 1914, ‘during the’ year “1915. there: were'with- 
drawn: but. ‘48,000: acres, ‘and: that during. the: past’ year the with, 


drawn. lands. fall far: ‘short of. that amount... The: greater: ‘portion ce 


of the. lands: withdrawn: during the most’ active: years'-have. ‘been. aes 
| surveyed, ‘and’ the: plats, if they. have not: already been filed, will 
“be filed within’ a short’ time, -and the unselected lands will be thrown ee 

open: to. homestead. entry. ‘The State’ has” in numerous ‘cases con: 
~ fined its’ applications. ‘to. relatively: small areas. Yet its’ applica. one 
tions: have: resulted ‘in ‘surveys of whole townships being. made, thus cece 


oo? bringing: about: the: ‘opening: of lands: to. entry: in: advance. of settle: une : 
ment: It. will: ‘probably: not be necessary for. the: State’ to'make 


ae "many. applications for withdrawal and survey of lands.1 in: nthe: future, ee 
since its right: of selection 1 is: being rapidly: exhausted.’ ere 
- The mere’ application for. survey and: withdrawal: mad: ‘by: ‘ths: Se 


BS tate under: the. act of: August 18; 1894, supra, ‘does not, of: ‘course, oe 
“yest ‘the: ‘State with: title to the Tandss therefore, parties. elaiming ~~ 


such. lands: under: léase- from the. State. have: no! title: ‘whatever’ to es 


the lands and no ‘authority ‘to fence: the ‘same. by virtue of such 9°. 
dak  Jease. «It. would: probably. be. different, however, after’ the State’ 9 0. > 
= files its selection: to select the. lands: ° oT has been: held. by: the: Dés oh 

oe partment: of. the Interior. in: the” case ° ‘of: ‘Hall. VW State: ‘of: ‘Oregon oS 


(82-LeD, , 565), that’ an. ‘indemnity. school selection, or other: gelécs = ce 


a ‘ fon made i in. accordance ‘welbh an act. of Congress: which : is. pend: eg 
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are | — ing. for final ‘consideration: ‘and: disposition: by. the Scie. of ee ‘ ; ‘ 
Le ae Interior; has the samé: segregative effect. as an. -original homestead, bein ae 
oe cee made under the homestead or other public land laws. | oe 


_ Another question which has been considered by the ‘special. agents Oa 


ae ‘is. that which: pertains to the acquisition by private parties‘of lands 
surrounding. public lands, thereby, without. the construction offences. 
and. with the assistance of the local inferior-courts, which grant-to. 
them. injunctions: prohibiting. others from trespassing on. privately oe 
ca pwned. lands, . obtaining» exclusive - control . of such. public: lands... 


Similar situations have ‘arisen in the past - in other public land. States, 7 i or 


 «. and:the subject: has been considered. by the. courts... “See-the cases: a = 
_. Buford .v. Houtz, supra; Mackay: v. Uinta Development: Company — 
~. (919, Fed. 116), and Hill. » . Winkler (151: Pac.,. 1014). *The last — 
Da mentioned ‘Is a. New. Mexico’ case. The. courts..in. these.. cases. held. rae 
 that.the owners of private lands were not: entitled to ‘injunctions pro- Sa re 
es hibiting parties. from crossing those lands for the: ‘purpose. of going 
_upon the public: lands thus: surrounded, and that. such owners could 
not obtain damages. for: ‘trespass: if sheep were driven. across said 


privately owned lands. - Persons desiring to er oss ‘such. Jands for the 
purpose of gaining. access to: the public lands, are, according to the 
tenor. of..these: decisions, at. liberty +o do so, and. if they meet with 
interference they. should. apply to the. local: ‘courts for protection, 


~The. interposition of action by the land department: 1s. mot: ee 


therefore, in.such. cases. 
‘The statutes: of New Mazito, Sections 197 ad 198, General ave of 


foe 1897, which. appear as’ sections 4628 and 4829, Code of. 1915, require 
that. stock raisers. in: that. State who. appropriate. a: range and raise . 
stock. upon the. public domain. or elsewhere, shall provide: sufficient oa 
water for. the ‘maintenance. of. the cattle. The: question: has -arisen 
whether or not persons may. acquire: exclusive control of the. ‘public | 
domain: by. following the. requirements. of said statute and thus pre-- se 
vent. others, from sharing in the.use of the same. This 3 is a question a 
eae which: appears: to. ‘properly. fall within: the exercise of the. police ; 
ee "power: of the State. . The. question was, considered in. the case of al 
vy Winkler, supra. Iti is- apparent, from the opinion:in: ‘thatcase that — ee 
> 4t was-not the. intention of the State: to: enact legislation | which. would : ee 
--. gonflict: with the act. of. February. 25,1885, supra, and that the State ee 
courts will not tolerate abuse on the part of individuals who may 
 .attempt:to use the local statutes as a cloak. under which to violate the == 
Mee a federal. statute. Furthermore, the President. As:. authorized ‘by: thes, 2 
7 act: of June 25, 1910: (86. Stat., 847 9b withdraw. areas of public = 
re ae lands. containing watering reo and to set the same. aside for the — 
Jee USE. of. the..public... Tf,, therefore, your. attention: is. called to. such. 
es ar areas. 3 upon t the public domain, and, ‘upon investigation, Fou, consider e et 
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x oe withdrawals should be made you should | report such cases es to An 
co = offices ef Bro : oe ee 


Very respectfully, =e oe 


| Approved: : eo oie fhuah, Canes ee NER ete. oO Dey cae 
“ALEXANDER T. Vena, alae pete Sire 
pe eee First: Assistant Seortary. i aac 





oe teeter bs a eet, ; 
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ROAD Co. 


“Decided January 24, 1917. 


at 


‘Sramns | ‘AND:  Derertonmes— Tun. ‘DALES ‘Muxrany Wacon Roan, » Gaaxe—Dem eter 


_ MINATION. OF Liuirs AND AREA, 


7 Under the provisions of the act of. February 2 05, 1867. (a4 Stat. 409), ‘granting oo 


lands‘ in. ‘aid: of: the. construction: of The Dalles Military Wagon Road, 2 the. 
Toad as: actually constructed’ defines the limits of the grant. ee : 


VocErsane, Fi trst Assistant Seoretary : 7 - 
The above-entitled | case: involves the final adjustment ‘of the ‘grant 


made to the. State of © Oregon by. the’ act ‘of February. ‘25... 1867 (14 


Stat., , 409). ‘This act provided, as far. as. here material, as. follows: ao 


That there. be, ‘and hereby. is, ‘granted to the. ‘State of Oregon,. to: ‘aid in the ee 
is construction. of. a. military wagon road. from. Dalles. City, on. the: ‘Columbia river, Pitan 
~ by way ‘of. Camp. ‘Watson, Canon’. City, and ‘Mormon or. Humboldt: “Basin, ‘to ee 
_.point.on Snake:river opposite Fort Boise, in Idaho’ Territory, alternate sections ae 
of: public: lands,. designated by. oda: numbers, to. the: extent; of: three. sections’ Mi ee 
width on each. side of said road: eR RS And; provided. further, ‘That any: and: oe 
Res all. lands. heretofore. reserved to. the: United States, Or, otherwise ‘appropriated. — oe Ae 
by act of Congress or other’ competent: authority, be, and the same. are hereby, ace 
_. veserved from the operation of ‘this: act, except'so far as it‘may be necessary. 
to locate. the route. of said. road: through’ the’ same, in: which: ease’ the rig ght! of. a Ec ae 
oe way to the: width of one: hundred feet ‘is. granted: And. provided: further, ‘That. es : 
| a the grant: Hereby. made. ‘shall. “not. embrace Any: mineral: Lands : “of: the | ‘United ae 





eae Sec! “4, “And Be. a further ‘enacted, “That ‘the: State of Orekon't is  qubhonined: oe oe 
oe Sidalte and use in the construction of said road an additional amount of public ote 

iy > lands, ‘not: previously: reserved ‘to the United’ States. nor otherwise disposed-of, 0°.” ~ 
"and mot exceeding ten: miles in’ distance from it, equal to. the amount reserved 2 
; from. the operation of. this. act inthe. first. section of the: same, bo. be. selected Le 


. “in: alter nate odd sections as provided. in section , fir st of this act, 








oe | See. 5. And be it: further enacted,. ‘That lands hereby. granted to said ae eo ee 
eG shall: be: disposed ‘of only in the following manner, that is ‘to ‘say: when’ TO. ak 
teas "governor: of said’ State‘ shall: certify’ to the. Secretary of the Interior ‘that!ten® 63° 
 eontinuous: iniles .of said: road are :completed,; then:-a’ quantity. of the Jand 0. 
Redes : Rereby, granted; not, to. exceed, thirty: Segtions,. may. be. ‘sold, and, ‘$0. cn: 1 from Se 


” 








Char Taman, ¢ 00 omamissioner. aD ee 


oe ara ae 


, | BASTERN OREGON LAND 00, SUCCESSOR ‘To DALLES | MILITARY ee 





‘ ete 
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i. time. a time: until: said road. shall: be eotapleted } and: if said ; road 4g: not com: 


pleted within five years, no further sales shall be sae and | the Jands is remain: Cee 


ing: unsold shall revert to the-United States, 


See. 6, And be it fur ther. enacted, That the United States : surveyor. -general on 


ee ae the district of. Oregon; ‘shall. cause Said. lands. So. granted to be. surveyed at.the — ee 


See e earliest: practicable’ period. after. said. State- -shall have: enacted: the" “necessary nd 
7 legislation to. carry this. act into’ effect. eee . 


_By an ‘act. of the. legislature” ‘of the’ State ‘of POlegon; ony Octé: Pe 7 


oa ber: 20, 1868 (Laws. of. Oregon, 1868, p. 1), the grant to the. State ca 


of ‘Oregon. was conferred upon the Dalles Military Road Company; 7 


ee corporation, This corporation. appears to have constructed. aroad,~ .. 


= and a map showing its definite location and. construction. was. ape 


proved and certified by the Governor of Oregon, June 23, 1869. b aes 


S ‘This map, with the Government’s certificate, appears to have been 


oe ‘filed in the General Land’ Office, either October: 28, 1869, or No- a ee 


oN ember 1, 1869. “At the time of the construction of the rod and’ the ee 
‘approval of this’ map. and its filing i in the General: Land Office, DUG 6 


a “geven. townships. near The Dalles had’ been surveyed, nearly all of 


the townships. traversed by. the, road. and within the. ‘primary. and- o 
on indemnity limits of the grant being at that time unsurveyed. ‘From ~.. 
the map so filed a diagram . was. prepared some time in 1871. in the 


ec General. Land Office, upon sectionized paper, ‘projecting: the ine aa 
’ of road. This: diagram was transmitted. to the local officers Decem-  — 


ea ber 14, 1871, with instructions that the: lands shown thereon. to be | 


te within’ ‘the thinee-1hilé or. place limits’ and the: ten- mile or indemnity a 

a limits: were withdrawn. ‘The diagram ‘of ‘1871- can not. now be. ee 
> Jocated. in. the records. of the: General: ‘Land: Office, but: it. appears. ar 
 to-have been. reproduced upon the diagram known as. the diagram 


of October 2, 1890. The diagram. of October 2, 1890, has heretofore — 
been’ ‘the basis of ‘the. adjustment. of the company’s land: especially. 7 
as between it. and. other parties. desiring to. acquire title from the 

United States. The: Commissioner of the General Land. Office, Mee, 


a a decision dated July 5, 1912, lield that upon the basis of the diagram Reem e 
Of October 2, 1890, te area of the grant was 556 5382.67 acres; that 
555,532.20 acres had. already been patented. ‘The Commissioner: an 2 ee 


3 : his decision, proposed to. patent. to. the. gr antee- certain: lands. of. an 


se area of 1299.46 acres, which he held would. fully. satisfy and ‘close a 


oo. the: grant. . From, this action the Eastern Oregon. Land. Company, Se . 
-.-_. ¢laiming to be the: successor. in: interest: of. the Dalles: ey, Hoad ara 
nes “Company, has appealed’ to the Department. ee ate 
Upon December 12, 1912, the “Departinent: called. for a ‘further: 


report in the premises. The. Commissioner replied May 23, 1913, 
>and from this: ‘communication it appears that the original. map. filed. “oe aae, 
os. by: the grantee’ ‘disclosed: that’ the: road -was. 3304 miles long. ‘The - i 3 
o oes —— in the: General: Land’ Office: discloses: a pence ae ae 


eee cae ee "DECISIONS RELATING TO: tHe PUBLIC LANDS, |e a 


en aie 991! 16 faileae The townships travendea: by the oad and: within Oe. 
Roe Atha limits of this ‘grant have now been surveyed and the Commis. 
© sioner reported that, taking the actual location of the: road'asshown 
fe ~ by: such township plats, ihe: area of the grant would be. 591, 608. TB es . 
ee. a) an excess over the area. already patented. to it of 36,066. 55 dere$. set 





Tt should’ be noted’ that: the granting act of February 25, 1867, did’ ce cee 


- a not require the filing of'any map of definite location. ‘Section: 5 Tee Bee 
aie ae quired the. Governor to: certify to the Secretary of. the Interior. when. oo 
ten continuous miles of the road had been completed, the act pro; 
a - hibiting the sale of the granted lands’ until such: certificates of the 4 
Governor had’ been’ filed. ‘The original ‘purpose of filmg the map 
bie approved by. the’ Govertior of’ Oregon: appears, to. have been to show oe 

- ° that’-the® road: had been ‘constructed’ and. its approximate. locations 


The: withdrawals. then: made by the: land: ‘department’ ‘were, NO ‘doubt, ae | 3 : ae 
-for'the purpose of putting upon notice: intending’ settlers and. entry- Oe | 
‘men within. the limits of the grant ‘and to ) Protect such grant from a Soak 


adverse: appropriation.» 


The diagram, as. ‘propiaedl by: the: General: Land: ‘Office and! ‘uaa : 

hisretafote: in adjusting the company’ Ss grant, varies materially from... 
the location: of ‘the road: as it was actually. constructed: ‘upon the 
ground. | This has resulted. i in the company at. times recelving patent 
for lands not actually within the grant according to the location'of 


the road as actually constructed, and. losing” lands. ‘patented to third © 
parties: under the public. ‘land laws ‘which were within, the grant = 
according. to the. road. as actually. constructed, ee eee 

In. the case: of. Hardman V. The: Dalles. “Military, Wagon. toad : 


Company. (28. Ti. ‘Diy 5 94): it: was: held: that. as: ‘between a. third. party. 
and. the. grantee. the diagram: herein referred to,: which. had stood ane es 
: ~ questioned for a. long. term of years, and under. which. ‘tights. hadi ee 
~ -vested,. would. not. be disturbed: In: ‘Duncan at: ale. De. The Dalles a 


Military Wagon Road Company (22 L. D., 271), it was h@ld that ee 


_ : the actual terminus of: the: road « as. constructed should determine. Aheo . 
ee : a terminal: limits of the: grant. ae ae ee ee ee : : 7 
The matter as now. peeented: is not. one. between’ nee “wagon aod i 


os * company: and. third parties, , but. primarily. one between the. grantor, © 244 
the’ United. States, and. its grantee. ‘Under the original. act.of. Febru- ee 
: oe ary 25, 1867, I am. (OL. the. opinion | that. the location of the. road. ist 5 
a: actually. constructed ‘in: conformity. to. the. terms of the. act, defines rahe 
acer i.) limits.of the grant. The road.as “projected upon. the. diagram Of 
| ' ne 1871, 1, and. reproduced. in. 1890, does: not. conform: to. such actual. con- a 
struction. “Indeed, such diagram at times places the road not inhar- 


"mony. with. the terms of the granting: act, so. that, if it absolutely oie 


oh ‘  eontrolled, it: might, be. doubtful: as: to: whether the grantee. had. com: _ i is 
eee ‘Plied.» with. the terms of the grant. The road as actually, wonstineted ae 
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ooo Vapdt the pee map ‘filed by it, however, iow a nr ‘with ‘the’. 


‘terms. of the grant. . If the converse of the present. proposition were — cs 


. presented to. the: Department,.viz; that the diagram as-prepared by: 
-... .the: Commissioner of the General Land Office vested in the grantee. © 
a. greater area than the road as: actually constructed. warranted, it = — 
ee would: no doubt. be. the duty of this Department to decline to patent =. _ 
Sor such an. exces area... The: alternative i is also true, that is, the diagram ee aS 
es disclosing. a.less ‘area: than, the road as actually: constructed. warrants, — oe . 
~~. ean not control, and in the adjustment..of the. ‘grant. between the 
_ United States anid the grantee, Iam of the opinion that the actual. 

ce ES . location. of. the road as constructed | 1s: the. basis. of. the. adjustment ae 

and. that the company is. entitled to. the area of the. grant: as. fixed ou a 


es by. that basis or as reported by. the Commissioner, 591,608.75 acres. 


As. above indicated, the error in the pro) jected. diagram has. vosultad °c 
in the patenting to the: Road. Company. of certain lands falling. with- 


out the limits of the grant and of certain lands to other parties fall- | 


ing within the limits of the grant. The final adjustment. should 

therefore be made, if possible, without disturbing prior titles which 
have vested by reason of the Department’s previous actions under the 
diagram, of October | 2, 1890, in the — counsel for the = eppellant 
state: | 


We: admit that. you. Jaana: ‘probably: not. he. , justified in. ie aerlat this error. 
Lf by. SO doing you. ‘disturbed. titles in) innocent third. parties, “We do. not ask 


. this. . We merely. ask that. if. you. find. our. contention correct that we be allowed. ; 


to select the area lost, because of the erroneous: ‘diagram, from vacant un- 
‘appropriated public lands within, ‘first, our. place limits and then, if necessary, — 


within’. our indemnity: limits.» “This. we. submit is a-fair, just: way out of the 


: difficulty, which will disturb: no titles and injure no third parties. | 


The Department is. of. the opinion that the method “aighested: by - | 
| the appellant is a fair and ‘proper one: for the final closing of the. 


grant. | ‘The Commissioner will call upon the: Dalles Military Road. - | 
: ~-Compariy: and its successor in ‘interest, ‘the Eastern Oregon Land 


ae -Company,, to file their acquiescence ‘in the final adjustment. of the | 
grant, upon the basis that the grantee. select’ the present. deficiency, as 
to wit -36,066.55 acres, first from vacant, unappropriated public 
| ~ Jands ‘rithin: the place limits of the grant as ascertained by the loca= 


— tion: of the road as. constructed upon the plats of township survey, — 


ig ae and: then’ from: vacant, -unappropriated public lands: within the in- i ieee 
_. .demnity limits of the grant. as so ascertained.’ Upon the filing ofthe. 
_ grantee’s acquiescence herein, ‘such selections’ should ‘be made as 
- promptly } as = Peace and r receive speedy. adjudication by ms on oe 


ae thissioner. os 
The déoigion of the. ‘Cominiseioises 1s ‘accordingly cSvarsed an the 


a “ hiattar’ remanded for final euserent of ae grant ‘along, the lines ote 


3 : os herein indicated. - 
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SMALL ‘HOLDING CLATMS—RATLROAD GRANT—ACT. oF APRIL 
| Desa) 1908 (33. ‘Stat.; ies | 


_ Ixsreversons,, we oe ee 


Be 592.) 


Dararmenr OF. THE. INTERIOR, " = ee 


ae ‘GENERAL Lanp OFFICE, 
| Washington, 1 D. os J dices, ee 1917, 


United States Land Offices i in. Ne ew: »-Me ewico. 


os ee The Act of April 28, 1904 : (33. Stat:, ‘556) entitled: Kn ee | 

- | ioe ‘the relief of small holding. settlers. within: the limits of the grant 
- to the Atlantic and Pacific Railroad aes in ths:  Panritory of 

New Mexico,” provides: | a 


“That: the: “Atlantic and- Pacifie Railroad sconieny its: successors in a titoneae 
and. its. or their. assigns, may; when requested by the ‘Secretary: of: the Interior 


go to do, relinquish Or, deed, as may. be: ‘proper, to. the: United States: any. section 
Or: Sections ° of its; or. their lands’ ‘in. the: Territory of. New. Mexico. the. title. to: 
which. was. derived. ‘by. ‘said railroad company through. the. Act’ of. ‘Congress of 27 2s. 


July twenty- -seventh, eighteen hundred. and ‘sixty- six, in aid. of the construction. 


of said railroad, any portion: of which’ section is and has. been occupied by any 
“settler or: ‘settlers asa home or: homestead. by: themselves or. their: predecessors | 
in interést. ‘for a. “period: ‘of not: less. ‘than. twenty-five years. next. before: the - 
passage of. this Act,, and. shall. then be. entitled to. select in liew thereof, and: to: 


have: patented other: sections of vacant. public. land of. equal quality. in. said Ter- ; 


Fitory, as. may be agreed upon with. the Secretary. of the Interior. ae a 
See 2. “That. the Secretary” of. the. Interior: shall, ‘aS Soon as. may be after the iS 
passage: of this Act, cause inquiry. to be made: of all lands so. held: by’ settlers, _ 
“and shall cause: the holdings. of: such settlers. ta be surveyed, and on: receiving ~ ; 
_ such: relinquishments: or deeds shall at onee, : without: cost to the settlers, cause 
patents to issue to each such settler. for. his. or her such holdings: ‘Provided, 
That not. to exceed one hundred. and: sixty. acres shall be patented. to any. one . 
- person, and. such ‘recipient. must. possess: the qualifications necessary. to: entitle ea 
wee him, or her to enter such land under the. homestead laws. - | ) ee, 
ae See; 3. ‘That any: fractions: of any. ‘such sections. of land. remaining » after ine.” ~ ones 
ay Mesaatice. of: patents. to: the: settlers: as aforesaid: ‘shall be. ‘subject. to. entry: eee 
. Se the same: as other public. lands of the United States. ae ee 


4 cee The. purpose of this act is to enable. certain. alsimanie’ de eae goo 
Sy. eae as “small holding claimants,” who were authorized to. receive es 
eee “patents for such lands, not’ to exceed 160 acres, ‘upon’s specified cone 
ee ditions,’ by sections 16: and 17 ofthe act of March 38,1891 (26. Stat, : hee 
854), ag:amended by the act of February 21,.1893 (Qt Stat., 47 0), ¢ Paes 
ca. a -eomplete title to: their. entire. claims, the odd numbered. sections in. a : . 
number of cases: having passed under the: grant by. Congress. tothe: 208.) 
me Atlantic and Pacific Railroad Company; but it will be: observed that: ioe 
tae the benefits. intended to be conferred are restricted to. the odd 1 num- < ee 
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os ae : Beied: sections within the: limits. of said’ saad grant in. ‘what is: now tS cd 
the State of New Mexico, and: that the act is not mandatory, ‘but 


: “simply provides a means for the relief of said claimants, depending | on 


7 upon’ the voluntary relinquishment by. ‘the railroad company, or its :. : : | 
_"-. successors in interest and its or their. assigns, mpon, ats ot the 7 ae 


Bae Secretary of the Interior, of the lands claimed. ear 
Under the provisions. ‘of the act of “March 35 1891, ‘as : arnentiod by ae 


pany. os | fo 
Sie on euairoad: ae in on ‘State ‘of, New. ‘Mexico. ha ane ee 


: ‘tlie act of February 21, 1893, Supra, and the ct of, February 95,1909° : 


Re (35 Stat., 655) a. cua not: filed with the Surveyor General of New oe 


- “Mexico before March 4, 1910,.is invalid, and. it doesnot appear tobe 
the. intention of the. present: lay to revive: any” such. claim,, excepting | aes 


> 80° ‘much thereof as may be found to.be within an odd-numbered ‘sec-_ i ie 
tion of ‘sections: granted: to the Atlantic and Pacific Railroad. ‘Com- — 


a claims subject, to adjustment, under, the provisions of the act of. April 2 


28, 1904, should file in the proper. local land. offices proofs. of their — 

| claims: The proof required. of claimants. under this:act is that: the 
land claimed has been. occupied as a home. or homestead. ‘by them- 
selves, « or by their predecessors i in interest, as ‘settlers, fora ‘period of 
at. least: twenty-five years immediately preceding the. passage of this 
-act,.and that the claimants. possess. the. qualifications necessary to 


- -entitle-them to- enter. lands under the Homestead law. . This. proof 


7 may be made before your office: or before. any officer. authorized: to & 
take homestead proofs, and may. consist: of the affidavit’ of the claim- 


7 ant, corroborated. by at least two. witnesses having knowledge. of 


the. facts; and in cases where the claimant. was not himself a set- 
tler during. the -whole period of twenty-five yeai's next. before the». 


‘passage of the act, but bases his claim partly, upon the occupancy of © - 


* prior settlers, the affidavits must give the names of such settlers, the 


7 periods cover ed by their respective settlements, and the material I facts a 
i ee such settlements. - 


Ag the law provides that the landed és hich ‘tha: ciniinante may be : 


- found entitled shall be: patented: without -cost. to them, you will not’ Es e 


require the payment : of any fees or. commissions, but publication. ‘of os 


ae notice of intention to make proof will be made in. accordance with. | a 


the requirements of the circular of March 80, 1909 - (Cy ie D., 536). | 


: When. the proof i is filed in your office you will examine it and ie found - . 


-. *. .defective in any: respect or insufficient to.entitle the. claimant. to the . 
a ao tract. applied for, you will. reject. it in the usual. way. or: take other. a 
appropriate action; but-if the proof is complete and in'your judg- 

wes -ment. sufficient to. entitle. the claimant to the land, you: will transmit. | ke 
Sa PSE to: this office without the issuance of.a. final certificate, together. with. 
BU ans your recommendation and a statement of the: facts. disclosed. aby: YOR es o 


A Set OS Tee 
- a) eS RE - 
fee POLY § “e 
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BY aiid relitive: to the: land iawolved: °Whien the’ proof ireachee: he eee 
office it will: be: examined, and if upon: its face it is found sufficient, a ad 
- the railroad company will be called upon for a statement'as to | 
— whether: it owns the land, and if’ so; whether it. would be willing’ to 
: - peconvey i im case. the settlement claim be found sufficient under the. 2203 
vn Taws, Tf the’ company. or its. assigns | decline to entertain the suggestion 
oe ot recon'veyance, ‘in. such event the settlement claim will be rejected. 
LS But it reply is made 3 in-the affirmative, then field examination: will ee 
-_ be directed, not only with reference'to the facts alleged in: the proof 
> but also as to the quality of the land applied for and all ofthe land 
+ in any section thus affected. Should the field examination show the: Ee 
aoe settlement: claim. to be: invalid, charges. will be. lodged. against: ‘the .°. ae 
claim and. the matter. will ‘proceed. to final. determination under the 
--. usual. procedure. © Should. decision: be. favorable to the settlement. ee 
claim. upon report of the field examiner, or upon. the hearing, asthe 
~ ease may. be, the railroad company. will, then. be. requested to. convey 


the land. to. the Government by proper: deed or relinquishment. with’ — 


evidence of title, which instrument. of conveyance should: not be re-- 


corded until accepted. by the. ‘Department. “Should: the deed’ or: ‘relin- 


: quishment | be accepted, it will be returned to the company to be ‘prop- | 
erly recorded on the’ records of. the. county in which the land in-~ - 
~ wolved. is. situated, after which it will be retransmitted for the files of 

‘this office. You will: then be. directed to. issue final certificate ‘upon 


the settlement: claim: asa basis for ‘patent. ‘The. company may then 


. file application for land of equal area and. quality with that conveyed. 
“The: authority given . the railroad: company “to: ‘relinquish: lands: oo 
ae covered by the. claims. of ‘the settlers. and. ‘select: other: lands'in lieu 
-. . thereof, does: not: restrict’ ‘it to- the: acreage embraced i in. such claims, eo 
oe. but the company. may. relinquish: any part, or the whole, of any. ‘see- 
ee tion containing such: claim or.claims, and: any fraction of any such. Pte 
-. section remaining after: the issuance of patents. to the: settlers 5 will be og 
vag HF subject to entry the: same as other. public lands. .- eee 
~....-For“any lands: reconveyed by. the company after ‘april’ 28, 1916 Lone & 
See (the: date of the: departmental order so directing), it-will‘be required os 
.. to'select’ in’ lieu thereof.an area in compact form’ approximating that’ ne. 
> yelinquished. For ‘example, aif 160 acres be relinquished: for the bene- ae — 
edit oe ‘any one settlement claim, a selection. ; in lieu thereof must.be in = 
-. gompact-form approximating that: area; and if an entire-section. be ee 
relinquished because of ‘a settlement. claim: or ‘claims for a portion ae 
Pa thereof, then: i in that case: > the feu selection must, be of a like : area: a Tae 
/— compact form. ts en ae ce ee eo a Ae 
et 11s. fourid’ upon ‘@xamination’ a it f-reaibhes thig office that: the ee 
Ee! company’ Ss application to make lieu ‘selection is regular ‘on ‘its: face, |, vee 
es = the field:s service e will be. directed to make a an v investigation i in 1 the’ field Ss 
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e.. with reference to the quality of the. land. elected rer also’ aS! to: the te : 

are quality. of any of. the base land not already éxainined asto its quality. iar 

_... When the report of the field examination:has. been. received, farther ee 


~ appropriate action. will. be taken on. such. selection. 

ones snepecttallyy: ee a eee 

Chay oa, : 
“Commissioner. 


" ADESANDER T. Voemana; . ay 
First + Assistant Scoretary. 


B : Loses _. 


"STATE oF UTAH. 


- Decided January 25, 191% 


” Avecicariow FOR Suavey BY. SraTe—NatronaL Foresr—Eerier oF S oicaoe 


The application of a State for the. sur vey of lands’ ‘under the act’ ‘of August 18, . Si 


~ 1894. (28 Stat., B45 will not ee eas the: inclusion OF the: lands: within a - . ‘ 


oo ‘national forest. 


oe ‘SALINE ‘Lanps IN Naiiowax: Forests. | | : “au ea Seah 
Lands in national for ests chiefly valuable . on neonate of saline § spr ings or saline Ms le 


‘deposits. are. subject to location and disposal under the taining laws only. 


oe “tg Grant to STATE or Uran—Satine LAnps. oan Bee 
| _ The fact that the. State ‘of Utah may, in satisfaction of its grant ‘under section eS 
8 of the enabling act of July 16, 1894: (28 Stat.,-107-109), resort-to.saline = 
as well as agricultural lands: within: the. State,. confers. no. Ta to. ee ee! 


— ‘saline lands, so long. as they. remain in-a. National Forest. 


: - Voontsae, First. Assistant. Secretar Yb ese i oo. 
. . The State of Utah. appealed from: docon: Js anuary. 18, 1913, ue ; ee . 
: ie Commissioner. of. the General Land Office, holding: for. cancella~ eter 
. -tion.its. applicabion to select the N. 4 SE. 4, Sec. 20, NE.ANW.S me 
ah + NW. } ay Nee SW. 4, See. 21, T. 12 S. oT 2. 8. Le M, as eels ipnde i. ee 
Bas under # the provisions of Sec. 8 of the act: of June 1 16, 1894 (8: Stat., e ee 
oe 107). _ io 
| Uadee dare of Peer 14, 1916, ae So of ths State Land aS 


: ‘Boa: requested cancellation of the ‘selection as to the SW. + NW. 4 


~~ See. 91; -T. 12 8., BR: 2-E:, ‘for. the reason that: the. assignee. had. stated a fi oe 

that: he does not: desire fe selection as. to said tract. co haan, gee 

Fk ae _ September. 91, 1899, T. 12 S., R. 2 E., was withdrawn, | upon. vie ape te 
oe application. of. tie Staté, for survey ander the act.of August.18,1894 = 

te od (28 Stat., 394), which act. gives preference right of 60 days.toa State ie 

— 0 ywithin ahich: to make application for the selection of lands so with- 
drawn. The township. was surveyed in the field in August, 1901l,and. . 

ee eee the survey. plat. was filed. in the local. office: May. 23, 19038. . However, Hee 

prior. to .the filing of. the township. plat. the. aes: were embraced ee, 

be 85 within - a. forest, reservation. by. proclamation « ‘of Angst: 3, 1901 VMS one 
Lal Stat., +1986), The selection was 8 filed ae te 1908. ae ah 











eo 





lee Les DECISIONS. ‘RELATING TO. THE: ‘PUBLIC CANDS, Pie. 621. oe, 


ee oBeptaiiber’ 5, 1908, the: debeetion was - gonsidiered: by, ae 5 Cui oe 
a.  goaae of the. General: Tand Office, who at that time construed the = 
 gtant to: be for all of the saline lands in the ‘State, and. he held that — ae 

; the grant. was not defeated. by the. said reservation. “He required. the oe 
ee State. to. furnish’ affirmative proot as to: the saline character: of ‘the ce 

--.Jands. However, a question afterwards arose as to the interpretation 

ot Cok. the grant. and. further: action: on the ¢ case Was. Suspended awaiting — yee 


is “Such decision: was Sade May 29, 1911, in the case of Montello: Salt: — : : 
— Company »., State of Utah (221. U. S, 459). ‘In the light. ofthat deci- i ee 
foo. 64> SION the. Commissioner: held the selection for. cancellation. as: oe “ 
ae stated. oi a 


_ The Sinte contends tliat by its application fora survey it joguired. ae 7 


SMe preference. right: of. selection. which: could: not be defeated. by- the. with- oe — 

drawal for forest: ‘purposes. . “This: question. has -been’ the: ‘subject , Of ea 
ie ~~ consideration. in other cases and. has-been decided. adversely. tothe 8% 
ae contention. of. the: State... In. the case of. Heirs of. Trwin. @. . State of po 


ae 1 daho. et al. ( 38. Le D, 219), it was, held; (sy labus) :. 








be aay “No: such preferential right ot selection is secured’ by the application of : a. ‘State - . aes 
a for. the survey of lands. under the act of. August: 18,. 1894, as. will prevent. the "oe es, 4 
eee ‘inclusion, of the lands within a National Forest; and. such, application does. not ae cae 
ss. constitute a. $e filing” i or’ at entry” . within the meaning of the excepting. clause 1 oe ve oy, 
oe the: proclamation of, May: 29, -1905, establishing» the Sawtooth, ‘DOW. Boise, oe ae aap 
National. Forest... seh, Ne ae “s 
no See: also opinion ‘of September t 15, 1909, approved by the Altosey eg eae 
‘General, to.the same effect. . (88 Li D5 994.) oe, 
ee ‘grant under which the State j is claiming 3 is | honthihed in See. cee a 
: ae of: the snabling act. of e daly. 16, 1894, (28 § Stat., =p WOT A09), 9 which i pends: eee 
caer ee follows: a 


.. That lands to. the éxtent of tive totality in ‘qdantity, anther ized: by. the third. gta ey 
a ‘section of the act of ‘February twenty-one, eighteen hundr ed and fifty-five, to. Bel. Dae 
. reserved. for. the establishment: ‘of the: University of Utah, are hereby. ‘granted. to ah" a oe oe 
a3 the: State of. Utah: for university: purposes, ‘to ‘be: held. and ‘used in’ accordance... Oe coe 
. with the provisions of this section; and any portion. of said lands that may note 
:.. have been selected. by: said ‘Territory may: be selected. by said State: That in 9 0 | 
addition to the above, one hundred and ten thousand acres of land, to be selected = 
_ and located as. pr ovided. in the foregoing section of this act, and including alt the. me oe 
- galine lands in ‘said'State; are hereby granted to said. State, for the use of said 
Ree Me university, and two: hundred: thousand: acres:for the: use’ ofan’ agricultural. cole 228" 
lege. therein. _That: the proceeds. of the sale of: said lands, ‘or any-portion thereof; © 
shall constitute permanent funds, to be:safely held and‘invested by said State, =» = 
af et cand. the income. thereof. to. be. used: exclusively. for. the e purposes. of such: oe rsity 4 | 
ook es agricultural college, respectively. . es ye Sele eee a. 


ae on the. Supreme, Court, decision above mentioned, ih was held. oe ie 
follows (syllabus), Cee oe eee Le ae i 





o The: words’ ‘* and. dndudtag* e "folowing: a. “description: io: Dot: t necessary mean mn ee oe 
aa “y in: addition, no but rmay, | refer to a, part, of the. e thing, described... ie Ee 








| Baal os "DECISIONS. RELATING To THE PUBLIC ‘LANDS. tue Wor. ae 


ode “the swords. 4s 110, 000. acres. of. land * * * and. ioauding ‘all the: saline: elehias oo 
aa in the. State’ ” as used in section” 8. of. the. Utah. ‘Enabling. Act. are not. to. ‘be ee 
constr ued: as a. gr ant of such salines in addition to. the 110, 000 acres, but simply oe 


as conferring on the State the right, which it ‘would’ ‘not. otherwise Pa of 
; ; including saline lands within’ its selections for. the 110, 000. acres. 2 ae 


‘This construction: is in: harmony. with: the uniform: H Dolley” of: “Congress sin ees 


connection with grants to. the States. of saline lands: 


“tis contended, however, that the right of the State to’ seléet line — me 


oe "4 lands to the extent of the grant can only, be defeated. by prior appro- ay 


; ‘priation thereof under the mining laws in the Manner appearing in 2 wae 
fe. : the case cited and that’ a mere reservation for forest purposes. includ- : a a 
ing the: land does not. interfere with the right of: the State to its eae 


| ‘selection. 


. -The act of. Jatsanry 31, 4901. (at Stat., 145), provides that. “ahd 2” 
| Sontainine salt springs, or deposits of. salt in any form and chiefly. | 


. “valuable therefor, are: subject, to location and’ ‘purchase’ winder’ the - a | 


- provisions’ of law relating to placer mining claims, with the restric os 


tion that such purchaser may take only one such claim. eer: 
~The act. of J une 4, 1897 bod Stat. ie contains the @ following | 


| provisions: 


No public: Forest’ eco aon. ‘shall be established, ‘except, to improve and pro 


“ = - tect the forest within the reservation, or for the purpose of securing favorable — to ae 
Rae he conditions of water. flows, and. to furnish a continuous supply of timber for ~~ 
_.. the use and necessities of. citizens of the United States; but it is not the pur- 


a pose or intent of these provisions, or of the Act providing for such reservations, ee 
— to. authorize the. inclusion therein’ of lands. more. valuable for the ee therein,* : aes 
. or for agricultural. purposes, than, for forest purposes. *  *. .Nor shall 
; anything | herein prohibit. any person from entering upon such forest: reservations. 
for all proper and lawful. purposes, including” that. of prospecting, locating, and... {s" 
developing the mineral resources thereof: Provided, That such persons, comply . ae a 


: with the rules and regulations covering such forest. reservations, ° Be. And 
any mineral lands in any. forest’ reservation. which have been: or which: may be 


: : shown. to: be: such, and subject. to. entry under the existing mining laws: of. the 2 ae 
Le United. States: and the rules. and: regulations applying. thereto, . shall. continue as 


2 to. be: subject. to. such. location and entry, notw ithstanding: any provisions herein 
— , Sos | | Mi ehtad | 


The State ‘urges at in view. oo -thiese provisions | 6b law ‘saline : 


‘s lands cannot: properly be placed in a forest. reservation, and that 7 oe 


inasmuch as they: are. open to other claims. under the placer mining a 


laws, the State should in. such circumstances. be. permitted. to take 


es | éhem. under. its’ grant; or: that. they should be. eliminated. from the ree ; 


see ation so that: the grant. may operate upon them. : 


_.. Yn answer to these contentions it may be said that if these. lands he: ee : : 
in fact chiefly - valuable on account of saline springs or saline deposits, a 


| they: are only: subject: to location’ and disposal’ under the: mining laws” 


as specifically provided by the act cited. The forest withdrawal i is. ne 


: c ; ‘equally. effective to bar operation of the grant whether the applica- 3 "a : y 
e tion thereunder be for saline lands: or "for agricultural lands. “The ; = ie 








5 a vat 


ons 


. appealed. from i is : affirmed. 


: SNM 9 DRAINAGE LAWS—AMENDMENT—ACT oF yy SEPIEM : 


_ BER 5, 1916. 
— Circunar. 


Ags de age © | Derarnacent OF" THE ‘Tereeton}" 
a ae : som Co Genpran Lanp O Gnas 
oe ee | Washington, dD. @. i Tanasary: 8 26, 19lt. 
Ruerwrens AND een oe , sae 
Cass: Lake, Crookston; aaa Duluth, Mi mn. : > 2 ap . aoe 


SIRS! “Your: attention’ is invited: to ‘the. provisions. of: ao ‘act of 
: September » 5, 1916, Public No. 253, copy hereto: attached, which © 
amends Secs..5 and: 6 of the act of May 20, 1908. (35. Stati: 169), 
-. known: as the Minnesota’ Drainage: ‘Laws. The act. amends Sec. io we sone 


said: drainage: law by. omitting the following. sentence? 


| Any-part of. the purchase money. arising from the gale: of any” Jaina’: in the. oe? tae 
manner and for ‘the purposes provided: in this act. which. shall be in excess. Of ae 

, oe the. payment. herein required and of, the. total. drainage charges: assessed. | agains a fae se 
* a lands shall. also. be: paid. to the. receiver before. patent: is. ‘issued... ar 


In lieu thereof, there i is now inserted the following sentence: 


acta be Any. part. of. the: purchase money arising from the sale of. any lands: in. puede eo : 
/. manner’ and: for the ‘purposes : provided. in this. Act. which: shall. be. in. excess © ay ges: 
tae of. the ‘drainage charges then delinquent. shall be paid tox and used. by. the county See 
-.,. in which such land is located for the purpose:of maintenance, improving and, 
ee extending: such drainage works within the area. benefited. by the: drainage ' ‘pr toject: ee, 
in which such land shall have been assessed for such drainage’ charge.” oe 
on. oe “Sec. 6 of the. act. is: ‘amended. by. substituting: the word’ “ ‘entered ae ' 2 
— for the word ¢ unpatented as the. third ivoud! of. said section. Tt. - ae - - 
oe further amends the next to the last sentence of the section with: refer + 
ence to the amounts to be paid by persons who desire to become 
| J mapped t to. the 6 rights of DURCEAREP: ata: sale.o of the Tandy Pye Bub: Be a 


he oe "DECISIONS: RELATING TO THE. | BUBLIC: LANDS. oe SBIR ees 


2 pn was’ one. of quantity, jniliadiine: saline! Tanda : “No: a be 
-. tracts were: granted, The entire grant might be satisfied by selection 
_.» of agricultural lands. or of-saline. lands. , No preference right wis 
given to select saline lands. ‘So long ‘as. the reservation stands it. 
prevents selection, and the: lands ae be taken, if at all, ‘only, under BP eo 
| oo ‘the mining laws. | eae 
-- The suggestion. rave the. mt tracts be ehicated | was taken up arith ok 
. ie Department, ‘of. Agriculture, which has supervision over the => 
a national’ forests.- ‘That: Department: reported: that: these.:tracts were ees 
Very: important. to the forest. and that it: could not be’ conceded ‘that. eS 
they are more. valuable for their saline deposits than for forest pur- 
poses. ‘Therefore, t the. suggestion. for elimination, of the lands from ed 
| reservation could not be entertained. or eee ee ce 
No error is seen in- the. action below and. therefore the decision nae 








 . “First, ‘the unpaid. fees;. commissions, and as giles: price to which. ‘the United PU. 
oe States may then be entitled; and second, the sum at which the land was sold. 


(6240 be DECISIONS: RELATING TO TEE PUBLIC. LANDS, x ton 7 


_stituting m n place « of one following provision found i in 1 the ga oe 


: at the. sale for. drainage charges, and in addition thereto, if bid in by. the State, ance 
interest. on the amount bid by the State: at the rate of seven per. centum. per. 


2 annum from the date of such sale, and thereupon the person making such pay- = 


3 ment. shall become subrogated to: the rights of such. purchaser to receive a ‘patent . 


- for: said land, When any payment is made to effect : such: subrogation’ ‘the Tre- eae 
ceiver. shall transmit to the treasurer. of. the county where the land: is Situated 


“the amount. at which the. land was sold at the sale for drainage. charges, together fe Se 


with the interest. paid. thereon, if any, ‘less any sum in. excess of. what may be. _ 


i: due. for such drainage charge,. if the land when sold was s unentered. 


a the following: | co he. " 7 
= First, the unpaid fees, commissions, and pur chase price to. ‘which the United 
States may. then. be entitled ; and, second, the sum due at. the sale: for. drainage. 


a “char ges; and, in addition thereto, if bid in by the State, interest on the 
- amount bid by. the State at the rate. of seven per centum per annum from the. 


- date of. such sale, and thereupon the person. making such payment shall become : 
: subrogated to the rights. of such purchaser to receive a patent for said land. . 


When any payment. is made to effect such: subrogation. the ‘receiver shall trans- = 


_mit to the treasurer of the. county where. the land is situated the. amount paid 
| for drainage charges, together with. the inter est paid ther eon. : 

The amendments relate’to the disposition of the excess bid iby pur- 
chasers at a sale of 'the lands by the: county auditors.” Under the law 
-as originally. enacted, the excess in the case of entered ‘lands went - 
to. the entryman, but in the case of unentered: lands, the excess: or 
bonus, in accordance with the construction. placed upon the law by 
~ the Department, went into the Treasury, to the credit of the United 
‘States, or the Chippewa Indians, as the case may be... ‘Under the law — 
as amended, the excess in the case of unentered lands 3 is to be used. by 
the county in which. the land is located - for the purpose of mainte-— 
nance, improving and extending the drainage. works as + set forth i In 
| the amended law.. aes a ; he ee 
> Both the original law and thie Giieded ee mialtes a Sdiseaction ne 


| eee the drainage charges and the éxcess. (The excess is in the a : 
Hae oe nature of a bonus’ and under the amended law is ‘not. to. be collected 
by you. It should be collected by the county. auditor at the time: of _ 


“sale. > ee ee 
The jnstructions ‘iid’e the Mitinesota. Dieta Tew “found ' in a 8 a 


3 D. , page ‘40, are accordingly amended with reference to paragraphs x ol 
ean sWambered 6, W and 12, to agree herewith. You. will be governed. ace oe ae 
_-eondingly in future entries. under this law. - ee ee Cena arene 


ey en ee : we Cray, foererees 


“Commissioner. ee a 


"Approved: 
~Aumxanper Tt. eae | 
| Piret Assistant Secretary. 


oe | ‘Rootes AND. > Radavel, « 


a wa: _ ee "DECISIONS RELATING TO. THE PUBLIC. LANDS. PS 62a. 


a. STOCK-2 RAISING HOMESTEADS—ACT OF. DECEMBER 29. “1916 (oT ea 


AIC N 0. 290)—INSTRUCTIONS, AS AMENDED MARCH. 23, 1917. 


oe - Ufhese 1 instructions a are included. in Genefai Land. Office Oireulars 58 and 5884] art esau 


 Dapariueye. OF THE ‘Tavrerton, 


*Generat Lanp Orrice, 9 0 


W. ashingtons dR: C., sane a7, J a17. 
United States Dos Offices: 


7 a “Sms: The. following instructions are ieued: “under the provisions : soe : - 
of the act of Congress of December ' 29; ‘1916 eben a: No. ae re: - es 


"lating to to stock:-r TaNSIng homesteads. 


WHAT LANDS. SUBJECT TO Act: 


AL: ‘The Bectétary of the Interior i is ‘authorized, ee to appli. ei 


5 “gation: or otherwise, to designate unreserved: public lands: in any. of oe es 


the: ‘public-land States, put not in Alaska, as “stock-raising:] lands.” 


-. This: includes ceded: Indian’ lands, . ‘unless. ‘entries. therefor. are. Tims re 


ee ited to a-smaller area by: the acts’ governing their appropriation; 


— but. it does ‘not include lands‘in national forests. From time:to: time — ou - 


lists ‘of land thus designated. will be-sent:to the registers'and receivers. ee a 


_ -in the districts wherein the land is situated, and: they: will be: alae "ef og A 


: a of the dates:when the designations become. effective. ees 
9, The lands.to:be: desigriated: are.those the surface ve shiek isi. im ie 


| - the. opinion: of the: Secretary of the Interior, chiefly valuable. for - of a 
grazing: and raising’forage crops, which do not contain merchantable. 29.0. 
...timber;.are not: susceptible. of irrigation from: ally: known sourée of oo 
water supply, and.are of such’ character that 640 acres‘are: reasonably. a ae 
required’ to’ support a family.. ‘The classification: will be'made, so = =. 
far as practicable; ‘to exclude lands. that are not: chiefly. valuable: for ee 


grazing and raising: forage’ Crops, either because too valuable. for, ae 


: oe _ such. use or too poor. for such use. “Lands which are capable: of ‘pro-! ee a 
-. ducing. valuable: crops of grain. or ‘other food -cereal: or fruit are. not es 


~ subject. to designation, being, if otherwise subject: to. entry, disposable — : ee 
under the 160-acre or 320-acre homestead: law; according to their = 


_.. ¢haracter. Lands of such arid or poor. character ‘that they.are worth- es 


Jess or fit’ only for occasional grazing in connection’ with large’ areas. is 


| _ of other landare not: subject. to designation and entry under this . ae 
» act. “No: tract: may be: designated “which contains a water: ‘hole. or! (08... 
other body of water, needed or tsed by the public for watering pur-  . * 


poses, and such. tract, and other: tracts, required for access: of. ther". : 


g “~ public thereto, may be: reserved by the. ‘President and. kept open. to eae well a 
>... the public use under rules. prescribed by the Secretary of the Interior, =. 
or Whether. the land will or will not support'a family is not guaranteed 


‘in any manner by the. designation’ of the land ‘as: subject to this. act. 


>. The: homesteader himself must take:the burden: of accepting the land ae 


aera as of a character that meets the aa of the law. fae oh os 


“FEES AND COMMISSIONS. 


e Be The fee aa commissions on: all entries. ance, this act are ee - 
< culated ¢ on. 1 the same. basis: as other, entries. i or a tract, of fess than a 
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.._ eommissions, both on making the entry-and on submitting final proof, 
. - amount to 3 per cent’ on the Government price ($1.25 or -$2.50 per — 


-. acre, as the case may be) of the land, in: Arizona, California, Colo- _ 
~rado, Idaho, Montana, Nevada, New: Mexico, Oregon, Utah, Wash- 


—_ ington, and Wyoming, and to 2 per cent in the other States. For 


Ss, example, on an entry for 640 acres in Washington, not within © - 


granted railroad limits, and therefore $1.25 land, the payment on 


_ making entry would be $34, and on submitting proof would be $24, 


in addition to testimony fees and publication fees payable toa news- 


QUALIFICATIONS FOR ENTRYMEN, 


4. (@) Any person qualified under the general laws to make home: 


. stead. entry “(that.is, who has not exercised his right, or who is — 


"entitled to restoration of his right under general provisions of law) 
may make~a stock-raising homestead: entry for not: exceeding 640. 


acres of unappropriated, surveyed. land, in reasonably compact form, 
which has been designated by the Secretary as above indicated...No 


rights can be acquired: by. an:application for: unsurveyed: land; but’ 
where.a tract of unsurveyed -land has been designated a settlement — 
~ right on not more than 640 acres may be'established and maintained if — 
_ the boundaries are plainly marked.on:the ground.: ~ 2.00 00... 

(6) A person who has perfected, or has pending, an entry. or en- 


tries initiated since August 30, 1890, ‘under the desert-land, timber- 


and-stone, or. preemption laws for 820 ‘acres in the aggregate is dis- 

qualified from:making any kind of entry. under. this act. If he made 
entries under said:.laws for not more than 160 acres they do:-not. . 

affect. his right. under this ‘act.’ -If:he has.entered under the desert- . 


land, timber-and-stone, or preemption:laws: more than 160-acres:but 


approximately 40 acres less than 320 acres, he is entitled to make an 
original-or an additional entry under, this. act. but the.tract.entered’ 
hereunder. (which in: no.case-must.exceed approximately 640 acres), 
‘together. with the land entered under. the other laws. mentioned, and. 
his: prior uncanceled homestead: entry or entries, 1f-any, must not, 
- aggregate more than 800. acres. .In-other words, ‘a person who was 
qualified to make an. original or,an additional ‘homestead entry 
under other. laws for as much as approximately 40 acres can enter. 
hereunder such an amount of land as will, with the area theretofore’ 
‘entered under the homestead ‘laws, not exceed 640 acres, but the 
- total of ‘all entries under the agricultural public-land laws (i. e., 


timber. and stone, desert land, preemption, and homestead) must not. . 


exceed 800 acres. 


8, With respect to compactness, no entry, nor any claim compris: 


_ ing an original entry and an additional entry under this act, shall 


-... centirely surround an unappropriated tract of public land, norshall - 
it have an extreme length of more than 2 miles if there be available’ 
-. Jand of the character described in the act the inclusion of which in — 


the claim would reduce such length: .An entry may not-include two 


-_- separate tracts, even though they corner on each other, unless each =~ 

-. adjoins an original entry, as herein explained, except where entry 
is made under the proviso to section 3-of the act, and the homesteader 

- ig able to-secure land adjoining his former entry for‘only part of the =| 
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_ADDITIONAL ENTRIES WITHIN 20: MILES. 


6 as person, otherwise qualified, who hast ‘itide’ a inieaitiad - 


be “entry. for. less: ‘than: 640° acres“of. land. which ‘shall. be designated. as. : 


oe “stock- raising land,-and ‘who has’ completed: the. term: of: residence. | ; 
. required or will have completed it. within six months, is entitled,.. - 


under the first proviso to section 3 of the act; to.make an additional: 


ae entry for a tract of ‘designated land within a radius of 20 miles from — Oak es 


the tract originally entered, and making up therewith an area of not oo 
_ more than -640 acres. “Such entries. may include two incontiguous: oa 
* tracts if one of the tracts is contiguous: to.the original entry. ‘But 


‘such: applicant can not be allowed to secure a tract incontiguous: to 


his first entry unless he enters all available land contiguous thereto. =. 
_ If he applies for land which is incontiguous to the original entry, he 


a ~ must furnish an affidavit that there is no unappropriated, unreserved 3 p: 
, land conti¢ uous thereto, of: the character described in the act, other © ae 


~ than that :for:which he applies. _ The same limitation: as to ‘compact- ‘ig 
mess of form will be enforced ‘as’ with’ respect. to. original entries. It” 

is immaterial ‘whether a person: applying for additional entry under. 

this provision.of the.law resides upon or owns the. land first entered. . 

‘ A married woman may. not, make an. additional | entry under. this, 
section unless her situation is. such that:she is qualified’ to make an, 
original homestead. entry; and no person can make such additional, o. 
ont? as widow or heir of the original homesteader. a 

Ifa person: has:made two. former homestead: entries, (his: right: 


a not, having been restored as to either by a second entry act) and not: | 
more than six rionths’ further residence is required | as‘to- either; he — 


may make’ an additional’ entry under this section, provided ‘all: ‘the | 
other lands involved. lie within 20 miles of the tract first’ entered. °° - 
If the two tracts’ formerly entered are: within 20: miles of: éach 


other, proot has: been submitted on the original entry, and there is’ : 
available land contiguous to. the tract ‘covered. ‘thereby, ‘the: person oS 
may make an additional entry therefor under séction 5'of:the act, 
provided he’ still owns the original tract and residesthereon—although a! 


‘more than six months’ residence: be still requiredin connection with 
_ his first additional-entry. See’ paragraph Jas to the method of Der : 
_ fecting title to an entry under section 5. i 


If residence for more than six months Be: required. on ie ‘filst oe 
additional entry, claimant i is not. qualified to make any entry undeérthe 
_ stock-raising act, for land. incontiguous to the: original, even though — 


it be contiguous to the additional tract.’ Under the circumstances 


last referred to said additional entry may, pursuant ‘to the heme-. if ale 


 gteader’s: application, be amended by including such contiguous land, — 


its character: bemg changed so as to stand under ‘the stock-raising _— 

homestead law. However, such.amendment.can not be allowed if — 

- there is sufficient unappropriated stock-raising. land adjoining the: . 
original entry to make with the other tracts 640. acres.. That area 


fon is. the utmost which: the hhomesteader. may. in any manner. er acquire a! 


_ through the entries referred to. 


Tf the tracts covered by a person’s two. ae Sites’ are aa ar 
‘than 20 miles:apart, he is not: qualified to: make an additional L-entry 4 


ee ee ay section oe the stock- oe homestead act. 
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PROOFS on ABOVE ENTRIES, 


aA The cuties heruinbctere explained may. ‘be. petfected fe pro sofs — - 


eo submitted within five years after their dates, on a showing of com- oe 


 pliance with the provisions of the three-year law. (act of June 6, | 
— : 1919-87 Stat., 123), except that expenditures . for. improvements aa 
must be: shown i in lieu of the cultivation required by that act.. The 
 entryman must show that he has actually used the land for raising 


_ stock and forage crops for not less than three years, arid'that he has 


> made permanent improvements upon the land,. having. an aggregate — 
_. value. of not less than $1.25 per-acre, and. tending to increase.the | 

. value-of the land for. stock-raising | purposes; and at least one-half — 
rae of the improvements must. be placed. upon the tract. within three a 
oe years after the date of the entry. 2 ae 
.. As to residence, this must be ‘continued ‘for. inree’ years, ‘subject age 


a | i to the privilege of a five months’ absence.in each year, divisible into ~~ 
two periods, if: desired ; but credit on the residence period | on account 


of military service: during time of, war will be allowed as on. other 


- homestead entries. It must appear at. the time ‘of proof that there 
' is then a habitable house on the land; but it will not be counted in _ 
3 estimating the value of the permanent. improvements required to be: 
_ placed on the tract, as above stated. If the entry Pea two 
noncontiguous tracts, the residence. may. -be: on. either. . 


. ADDITIONAL ENTRIES FOR contTIGuUOUS TRACTS BEFORE PROOF. | 


. 8. Under section - 4 of the act, ‘any person haying a “homestead 
-entry. for land: which shall have: been designated under this act, upon 
which he has not submitted final proof, may make entry . of con- 7 
tiguous designated lands, which, with the area of his original entry, 
- ghall not exceed 640 acres. ‘On submission. of. proof on such addi- _ 
tional entry, he must show residence on either tract to the extent: ordi- 
~narily required, but will be entitled to credit. for residence on the 
original tract. before or after the date of the additional entry; he 
must also show. improvements on the additional tract to the value 
of $1.25 for each acre thereof. Proof.on the additional entry. may 
be submitted within five years after its allowance, when the requi- - 
site residence can be shown, but not before submission of proof on 
- the. original. entry. - Proof on the original entry must be submitted 


under the provisions of the law pursuant to -which it-was made and 


2 within its life, as limited thereby; but, subject. to that condition, one 


| : proof may be submitted on the two. entries jointly. 


The marriage of a woman does not disqualify her from. sale ing eH 


+ -additional entry. under this section; and husband and. wite may make 


oe entries thereunder, additional. to’ theit respective. pending entries, ) ae 


.. an election as to residence. on one of the original tracts, as provided. 

. by the act of April 6, 1914. (38. Stat., , 312), has been accepted. | me 

Such additional. entry. may be made by the widow or heirs of the 

Pil 4 original homesteader if ae have continued to reside mpOn the oe 
i original tract. i 7 . ts oe oe 


‘ ‘4 ADDITIONAL ENTRIES. FOR CONTIGUOUS TRACTS AFTER PROOF. 


7 is 9. Under section 5 of the act any person who has submitted final. ae 
_ proof on an entry under the homestead laws for. land designated — 


ae _umderd this. act, who owns and resides upon § said land, mney, enter land ok 
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; go. desigrated: peer éheréta, which; with ha area. of his orig ~~ 


. inal entry;: ‘shall not exceed 640 acres: and in order to acquire title. re t. 
thereto it is: necessary’ only that ‘he: show the expenditure on.the  —- »... 
ae - additional entry of $1.25 per acre for™ ‘improvements’ of the land — 


‘above described. At least half of such expenditures. must be made 
- .. within three years ‘after allowance of the entry. Proof'may be: sub- oe eo 
he mitted: at any time within five years after the entry is allowed... | 
_ “Where satisfactory proof has been submitted on the original entry, ee 


ae the additional entry for contiguous land may be: perfected under this ao 


section of the act regardless of the question whether i at. was: three- -yeary _ feos ne 


| ae ~year, or commutation proof. 


_ The widow: or heirs of the original homesteader may y make an madi ae 


- the original tract. 


“ENTRIES: IN LIEU OF RELINQUISHED LANDS. 


10. a" ‘Under section’ 6 of the act, a person; ‘otherwise: qualified ee: 
to make homestead. entry, who has a. perfected. or ‘an unperfected 
‘homestead entry for less than 640 acres of land -which: shall have _ 
been designated: under: this act, on which he resides. and which he. 

_ has not sald, and who is unable to make a full‘additional entry. under ; 
_...the provisions of section 8 thereof, for the reason that there is not: 


sufficient — available Jand - within | the 20-mile limit: to afford. him 
the area to which he-is otherwise. entitled (as above indicated), may 
make an entry for the full area of 640 acres within the same land. 
district, provided he shall: relinquish the original entry, if not per- — 
fected, or reconvey. the land to the. United ‘States, if final certificate. 


oo has: issued therefor. ~ 


(6). If proof has. not been sibinittad ; on . the. original entry lie iniist, . 
with his relinquishment,. furnish his affidavit, corroborated, .so. far 


as. possible, by. two witnesses, showing that’ at the time ‘of filing . 2 


-. application under this act he resides. upon ‘the larid covered. by said 
entry, ‘that ‘he: ‘has: not: sold;:transferred,:er: conveyed | the land or-any | 


fa interest therein, or made.ae ‘contract or ‘agreement: ‘so to do, and that _ 


~~  there-is nots within-twentymiles.of:the;, Jand embraced in his:origi- 
“nal. entry,. a tract of land of the character described in. this. act, OLA 


area: sufficient to make MBs. with such original entry,. the area he 1s 


. entitled to enter. eee 

 (e) Tf final certificate’ ‘has: igened: on the first is ie ‘mitist the: "ay 
shown, bya certificate from the: proper recording officer: of the county 
in which the land is situated, or by satisfactory abstract of title,that = 

the applicant has not transferred any interest in the land. ‘sought tO 


be, reconveyed and that there are no. liens,. unpaid . ‘taxes, or. other 


_ incumbrances charged. against. it.. Moreover, reconveyance ‘of the me : 
land must.be made by deed executed by the entryman, and. also by. - 


his wife if he be. married,, im accordance with the laws. governing the _ . 
_ execution . of deeds for the. conveyance. of ‘Teal. estate. in the State 
. in which. the-land is situated. The deed of reconveyance’ should 


accompany the application, but. should not be recorded until directed re 


es by this office, . On-acceptance. of an application of this. character, the a ee 


deed will be returned for. recording, and refiling in your, office, be oe : e 


os fore the entry is allowed. 


(d) Where proof has been submittad, ‘but final’ certificate hing! not ee ee, 


3 -fasned,. the relinquishment. must be accompanied . by an. abstract, of et 


~ : title or certificate of recording: eae as. above specified. 
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tm & oe Where the former entry tor land. already. designated “inden tet 
a this act has not. been ,perfected and is relinquished, you ‘will allow 


_ the application for entry under this: act,: if no. other objection ap- 


_ pears. Where'final. certificate has’ issued on the former: entry you > 73 


— will promptly forward:the: application, and. accompanying, papers for. | 


_ : consideration by this office: 
(ff) The land relinquished or ‘reconveyed will not ‘become ques - . 
z to other. appropriation. until the new entry is allowed, and ifanorder.- 


for allowance thereof be made by this office, its receipt in the local 


Office will. operate to restore. to the public domain the tract. originally ~ 
entered... - 


AES Gy: An application. under: gas: provision of the law. may. be ac- 
ae conipanied: by petition for designation under the act of the land © 
sought and of the tract. covered by the former. entry, | as: hereinafter aS 
ae 8 explained. © oo 


ce CRY Proof on. an entry Slowed under. this: section is. governed, by 
the same rules as though it. were an original entry under this act.. 


(a) The fact that.an applicant. owns more than 160 acres of land, ae 


acquired. otherwise than through homestead. entry, does: not. t exclude a 
him. erop| the 6 pea eeee granted by this. section. .. ee Ce 


_ PETITIONS FOR. DESIGNATION. 


1. tay: The proviso to ‘section g ‘of the ‘act. eit a F preference 
right. of. entry upon’ a person. pursuant: to whose petition land has 
been designated. Any: person. qualified’ to make an’ original or ‘an. 
additional entry. under this act may file an application to enter’a . 
compact body of unappropriated,. unreserved, survéyed public land : 
of the character described, which has not. already. been designated 


under this act; accoinpanied by- petition in’ ‘duplicate for. the designa-.. 


tion of such’ land. and of the tract includéd in: any: former entry... 
elas He must, when: he files. said application, pay the’ regular fee 
‘and comrnissions; and, if-the tract. is ceded Indian land, he must ‘at 
that time pay: that. part. ‘of its price ordinarily required when’ entry 
is made. .'The.entire amount paid will'be. carried in ‘the “ “Unearned 
money” account, and will be repaid by. the. receiver if the application 
-be not allowed. ©. . 
{¢) All petitions: ee the designation of lands presetitad on behalf ‘ 


5 ‘of individual: applicants: should be filed in the local land office. In-. 


dividual: ‘petitions for designation will not'be considered unless they. | 


ms are filed in ‘connection with applications to make entry under the act, — 


ee (a) The petition must be-in the form of.an affidavit, executed 


oe fn ‘duplicate, and corroborated. by at least two witnesses. who are — - 


ets familiar. with ‘the character of the land.” “For convenience in filing 


itis desired that petitions be prepared on: ‘shéets not over’ 84. by 11. 


-_ dnches in size: with margins of ari inch on the top and the: Jett hand —_ 
‘side.’. The petition must contain’ the name and:the:post:office, addréss 
of the. applicant, ’a description: by legal ‘subdivisions‘of all the lands | 


- involved: properly: listed.:by: entries“-with ‘the: serial’ ‘number of each — 


Ht | former. entry. If. the. application. contemplates the ‘making of an 


a original entry under this act or.if the application relates toa con- 


eft tiguous original and additional entry, only one petition need be filed. ae 
._ If, however, the lands. which it-is desired to have designated ‘are com- 


+ prised: in two noncontiguous tracts, an additional | COPY ie ‘petition — “ 


: ag ao be filed’ for each ‘such tract.- 
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= 0). The petition should set forth 3 in detail thie character of. ebgth a. 
Jegal subdivision included in an application to make entry: under this 


-. -.aet-and in any former homestead entries made under other-acts. The. |. 
information. called for may be shown by means of a map or. diagram tg) amet 
_- ‘whenever the facts can be advantageously presented thereby. Photo. 

graphs of the land, where available,.are useful'in indicating its char- = 
- aeter and: topography and,: when: presented; should be located-withref- 
-.- @rence:to the land lines: and: to the direction in which they were taken. 


‘The location of corners of the public surveys by which the applicant 
has determined the situation or legal description of the land should. 


| ie. indicated on the map or stated in the petition. It is believed ., 


that the requirements of: these regulations as to furnishing a -descrip- ee 


tion of the land can properly be met only: by a-careful examination — 


. of the lands by the applicant, preferably assisted by.a competent sur- 
-.veyor. Petitions. which are deficient .will.be returned to the appli- 
“cant for correction. or he may be required to furnish supplemental 
affidavits. concerning. matters not. discussed or which have not: been. -  ~ 

described in sufficient; detail. Care should be exercised in the prepa- 


ration of ‘petitions, as inaccuracies and: omissions will tend to retard - 
action, while false. or: misleading statements may” lead to. the rejece x 
tion. of the application... : a 
-(e). In the preparation oft petitions attention should be given to | 
the following considerations: |... - Ly 
Surface water supply: The: rélation of the Tends is isueiaee Boas ra 
or springs rising-on or flowing across or along them ‘should-be indi: . 


 .eated, and the location of such ‘water: supplies-should be accurately 


2 described. with relation to the:lines of the public surveys... If there - 
is no: surface water on the land, the-location. of such: near- -by. sources 
of. water. supply upon. ‘which the applicant: relies.or which: he. Pro- . 
‘Poses to use'for stock-watering purposes should be. descr ibed: . . 
‘Underground water. supply —The location.’ of: any: well: or: “wells | 
which. may be ‘present on the land’ ‘should bé ‘described and informa: . 
tion furnished 1 in. each instance concer ning the depth of well, present. 
_ depth to. water, and‘yield.. If there are no wells.on the land, informa-: - 
tion should. be furnished concerning any wells in the. vicinity which . 
may: afford ‘an. indication of the. probable. a to water on. the 
~~ Jands: applied: for... : 


ok rrigability, —Iet. any. part 6 or ‘parts ae the land: are irrigated, thé ios 2 : 


~- eation:and source. of water supply of such areas. sliould be stated and - ie 


.. the area: irrigated in-each. legal subdivision indicated... If. ‘any. por= 
es tion of the. Jand. i is- under, constructed. or proposed: irrigation ditches 
_ or canals, is. crossed. thereby;. or is:adjacent thereto; the. relation of 


Re ‘the lands to. such. water conduits’ and ‘the. possibility. of their irrigas sites 
. tion therefrom shouldbe explained.’ If the larids are situated near 
or; are crossed.-by, streams:;which might: afford a water supply. for — — 


% ~ their. irrigation,: full. particulars. should be. given: as to the: quantity as 


| -of water available for. this‘ purpose. and as: to. whether or not it-can . ee 


be applied:to: the lands: Tf artesian wells:exist on or:ngarthe land= 


. or, underground: water: 1S found under. any. part. of: the: land at. depths oe ; ek oe 
of Jess:than’ 50:feet;-the practicability: of immigeting: the. land. from. ee 


* a underground sources should be. fully. discussed.::. Dee athe. 
If the. applicant. has: filed. a. notice .of water appropriation. or Dad: ieted, 


: | 7 acquired. a: might. to. use. water. for’ domestic, stock- -watering, or. irris. 7 os ~ 
i oe aes De on the lands under the State pole a a Of: such as 
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e Sotice: if water apiitopiiation: or. Paice right: should: - fuinished. oar 

. Any. attempts to irrigate. and reclaim the land under: the. provisions. 

©. of the desert-land act should be described and. the reasons. for’ lack of hg Oa nat 
ey ~ shegess stated. es Ss 


‘Limber and: even. The diag wees of the suiiface: of the. jend 2 


ao in both the’original and the:additional entry as it:is.at.the time of 
-.. application under‘ this act and of the tree.and plant growth thereon =: 
“should -be ; described: ‘and: the: approximate area in each legal subdi-- 


oes vision which -is. of-such character that it is'included: in’ each: of: the | 


| oe . following general classes shouldbe shown:: Lands. containing mer- Zs 7 As | 
°° ehantable timber’; lands containing timber. which “is not’ merchant- “3 
, -- able; lands: covered with.mesquite or similar growth}: lands covered. 


ee with sagebrush;:open grass lands; lands covered’ with greasewood _ 
~ . and albed: plants; ‘rocky wastes ; alkali flats; sand dunes; lands in . 
ce agricultural: crops or under cultivation. TL none of the above terms 


Ne Pe are applicable to any. portion’ of the land, details of its’ character 


oe ‘should be furnished. Where timber occurs an estimate of the amount : 


. of such timber on. each legal: subdivision should: be made. 


Agricultural value:—The acreage in each. legal subdivision which 


ub ae capable of producing ‘agricultural or: forage’ crops by: cultivation — 
_..-- ghould be stated by the applicant, as well as the number | of: acres... 
which have actually: been cultivated. If the applicant or his prede- : 


cessors in interest have made agricultural use of the land in his origi- | 


~ mal-entry, the area’ planted, the kind of crops raised, the yield, and 


. the value should be stated for the last ‘five seasons, or- ‘such part. 


thereof as the land may have been under cultivation. 


Grazing value—The ‘applicant should indicate the. grazing char- . 


acter of all the lands involved by. describing them as ‘winter, 'summer, 
spring, fall, or: permanent: range... If the land or any part thereof — 


has been used’ for grazing, the nature and.extent of such use should. 


. be stated. .The. applicant. should also furnish an ‘estimate of the’. 


numberof head’ of cattle: or other’ live. stock: which,-in’ his: ope a 


ean be maintained on the land throughout:the year. 


oe tion has been ‘finally disposed of. “However, Tater: applications there-' 

2 toe should: be received ‘and: suspended. Tf: withdrawal of an‘appli-' 
“-.. gation under. this act -be. filed’ you” will promptly. notify ‘this: office 
thereof, inviting special attention to the pendency of ‘the petition. for 
Ae ‘designation, and will close ‘the case on your records, Prior: to final 

rae action on oe eee the’ Epplicunt 5 


(dy The applications for entry; if otherwise atlpwable: and: accom: 
7 panied by petitions for designation which are in all respects: regular, 


will be suspended ‘by ‘you and retained.in your office, but-you will — 


promptly forward both copies. of the petition by special letter.to this. 
office; which. will. transmit one to the United’ States Geological Sur- 
_. yey for consideration. Where defects appear. in-the petitions—espe- 
cially (as to additional entries) failure to refer in the petition to the 
tract: originally entered—you will call for supplemental evidence, as 
in other cases; if this is not furnished, you will forward. all the 
>. papers to’ this office for consideration, ak proper: recommenda- 

tions in connection therewith. If there are defe 
~-.-vaside from the accompanying. petition, ‘you: will. take action in’ the 7 
: Hoi manner as with other defective applications for entry: ' 


cts In an application, 


‘(e) No-other entry: of the land ‘will be allowed before the applica: 


homestead 3 will: bei in 


tego 
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Pac Seance and ne will not. be entitled to exercise same elsewhere, nor | 
~  will’he be permitted to have two applications. under this- act pending om 
ee a at the.same time, , ee 
2 When: designation. of call: the, Tand: involved has Become. effective ee 
re -you will allow the entry, unless the records:show that there is: poss 8 
oo sgubility of a: claim of. preferential right for some: part. of the land un- |. 
>: der section 8 of the act, in which case the application will, remain sus: 


pended until the expiration of the preferential right... 


(ff) Tf the Geological. Survey advises this office that it is ninable oes, 
a Classify. the land, or some part, thereof, as ‘subject. to designation, this 

»., ‘office will, through the proper local land office, furnish the-applicant 
"witha ‘copy of the Survey’s report and will allow him 380 days within 

# | which-to file-response. At the applicant’s option, he may either ap- | 

* peal from:the finding to the Secretary. of the. Interior, alleging errors: - 

~ of law, or he may present _ further showing as to the facts, accom:.. ~ 

2 panied: by: such evidence as is desired, tending to disprove the adver se a 
an conclusion. reached by the. Survey. fe 
- . Such appeal or showing, if filed, will be forwarded: by. you. ‘to ‘this | 

~ office, whence it will-:be. transmitted to the Geological Survey for 
further consideration. That. bureau. will consider the evidence.sub- 


mitted, and if it warrants such action will: recommend. designation 
ofthe land, or if its conclusion. be still adverse .will transmit: the 


~ record to: the Secretary with report. The case will thereafter be con- 
. sidered as having:the. status: of an appeal pending before the. Recre: 
| tary’s office. 


In: cases: where the applicant. fails to furnish a showing or to. 


| appeal from the order of. this office requiring him to furnish it within 
the. 30 days prescribed,.or where the Secretary refuses -designation, | 
final action ‘will be taken and the case closed ‘by this office on the 
| basis of the designations which may have been theretofore. made. - a 
ees | g) It is expressly.-provided: by the:act' that. the. filing. of-an: appli- . 
. ,eation for entry. of land thereunder, though accompanied by ‘petition. © 
. for its’ designation, cconfers.upon::the applicant: no-right-.to occupy -° 
“* =the land sought: No: settlement: or: et aes should: therefore ae 
be ‘made: until, after designation: of the land. a ee ce 


‘PREFERENTIAL RIGHTS FOR ADI OINING LAND. 


“43, iay: ‘Under: section 8 of the: ‘act any person who, 2 as ‘the tildes Sos 


-- of a homestead entry or as patentee thereunder,-is entitled’ to make 
e - additional entry. under this act has.a preferential.right to enter lands - 
lying contiguous ‘to his original tract and: designated as subject to = 
the act, said. right extending for.a period. of 90 days after the desig- - 
nation ‘takes effect. This-right is.superior to the right: of entry.ac- 
~~. gorded a: person who had filed application, for.entry of theland under 
_..: this act accompanied by. petition for its designation. . However,, 
-. before a designation hhas been made the land is subject. to settlement 
~- and-entry under any other. laws: ‘applicable thereto unless. there are ay 


= pen ding such application and petition. _ 


(Bb) ‘After the designation of land takes. effect. no. “ap lication ee 
oe therefor will be allowed. under this act or “under any. other awuntil =. 
. . 90-days shall have, elapsed if the records. show that it:may conflict © 
ane with a ‘preferential: right to be claimed on account. of an entry, for 
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7 adjoining iad! Otherwise an application naday this. act: may be See 
~~ allowed. immediately: on the taking effect of the designation. a 
. Where there is conflict between an application for a tract by a 
| holder. of adjoining land, claiming a preferential right, and an appli- _ 


~- eation. by-one asserting no:such right, you will-allow the. former and 


, reject ‘the latter, ‘stibject ‘to’ the: usual right of appeal. Where there: — _ 
_ is conflict: between’ the: applications of. two or more persons claiming : 


- - such preferential right of entry. you will, after the expiration ‘of the. ~ “ = 
_ 90-day period, forward all the papers to this office for consideration,,. — 


making on your schedules the necessary notations as to the method — 


of transmittal. This office will thereupon make an equitable division .- 


of the different subdivisions among the applicants, so.as to equalize — 
-as nearly as possible the areas which the different. applicants will | 

have’ acquired by adding the tracts thus allotted’ to those originally 

_ held or owned by them. An. appeal will be allowed from the action ., 


: | of this office. 


| by. section 8 of the stock-raising homestead. law. . 


(ce) Where there is but one sani ace nase oining ‘the ‘Tends. ge tao 
or more entrymen or patentees, entitled to exercise preferential right 
of entry, and seeking to assert same, said subdivision will be awarded — 
to. that person. who. first, files ‘application. therefor with: an. assertion 
of such right. 





(ad) Where, on. the’ date the designation ee the land in question a 


takes effect, the land originally entered by the possible claimant of 
a preferential right: has-not been’ designated under the act, the 90- 
day period accorded. him will nevertheless begin to run from that 
date; but the entryman, in order to save his rights, must, within. such. 
90- day period, file an application for ‘the land claimed, ‘accompanied 
by petition for designation of the original tract.” : 
(e) A settlement right under any other applicable ica ip initiated | 
prior. to. designation or application and petition, will, if asserted i in 
time, defeat a claim of preference right hereunder. 
 (f) The preference right of entry accorded ‘to’ contestinte by the 
act of May 14, 1880 (21 Stat., (140), 1 is in no way affected by any of 
the provisions ‘of this act, aa 
-. (g) The fact that a person. ‘présente: with: bigs: application’ for entry 
under this act, the relinquishment of a former entry.-covering the — 
tract sought confers upon him no ‘preference right for entry of the. — 
land, oe such application is subject. to the preferential right giyen . 


"DISPOSAL, OF COAL AND OTHER ‘MINERAL DEPOSITS. 


1 (ay. Section’ 9 of the. act provides ‘that. all entries ‘made’ aid tae 


patents: issued .undér its’ provisions. shall. contain - a reservation. to 


the. ‘United States: of all coal and: other ‘minerals’ ‘in ‘the lands. SO. oor 


, | entered and patented, together. with the right to prospect for, mine, _ on 
_ and remove the same; also that the coal’ and other mineral deposits ree 
In’ such lands shall be subject to disposal by the United States in‘'ac> 


cordance with the provisions. of: the’ coal and mineral land’ laws. in 
- force! at the-time of such: disposal. ~, 


ae Said section 9 also provides that: any person qualified to. Jorate: are os ge 
enter the coal or other mineral’ deposits, or having the right to mine. 


ae and . remove one same under the laws of the United States; shall. have : | : , 
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. | : the tight at: all canes to enter u upon a Jands sited or patented - os 
under the act, for the purpose o prospecting for the coal or other 


os mineral therein, provided he shall not injure, damage, or-destroy — 


_ the permanent improvements. of the ‘entryman or. patentee. and shall 2 
be Table to and shall compensate: the. entryman or patentee’ for all 7 
~. damages to.the. crops,on the land. by reason of’such. prospecting.. : 
-. It is further provided: in said section 9 that any person who has Pee 


. : ‘acquired from. the United States the coal. or other mineral deposits — est 


. in any such land or the right to mine and remove the same, may re- 


- : enter and. occupy so much of the surface thereof as may be required ns 





~for_all_nnenases_teasanablv_incident. to. the.minine.or.removal of the omar 


ERRATUM. 


At page 635, ie 15, the word “ agreement” should. be succeeded | 
by a semicolon and the following: ‘or, third, in lieu of either of the 
soregone provisions, nen the execution a | 





xecu by the person -w oO | 
_ has: acquired from the United States the coal or other -mineral: de-— 
posits reserved, as. directed in: said section 9,as principal, with two 
competent individual sureties, or a bonding: company which has com- | 
plied with the requirements of the act of August 13, 1894 (28 Stat, 
279), as amended by the act of March 28, 1910 (36: ‘Stat., 241), and ad 





= punted 3 in. the. appendix hereto, ance be executed | 


<. haust: be in the sum: of not: less than $f, 000. . “Qualified corporate. | 


sureties ‘aré preferred and may be acce epted as sole surety. Except eu. 
in the case of a bond given bya qualified corporate surety there must — 


7 : be filed:therewith affidavits of justification by the sureties and a‘cer- a 
 tificate by” a judge or clerk of a court of record, a United States dis- 


- trict attorney, a United States commissioner, or a United States post- _ 

master as to the identity, signatures, and financial competency of.the — 

sureties. Said bond, with accompanying papers, must be filed. with 

the register and receiver of the local land office of the district wherein 

~. the land -is situate, and.there must also be filed with such bond evi- | a 
dence of service of a copy” of the bond, ‘upon the homestead entryman ee 
or ‘owner of the land. * ads, Sa 

» .[f-at the expiration: OE 30 days: after receipt ae the ‘wforesaid? copy sernris 
of the bond by the entryman or owner. of.the land no. objections. are. 

made by such entryman. or owner. of the. land’ and: filed: with the, 


| register and: receiver against the approval of the. bond . by them, 
_ they may, ‘if ‘all else be regular, approve said bond. Tf, ‘however, = 


after receipt by the homestead entryman or owner of the lands. of 


_. ‘copy. of the bond, such homestead entryman or owner of the land ~ 


timely. objects to the. approval . of ‘the bond by ‘said local officers, 

_ they will: immédiately give consideration to said‘ bond, accompany- 
_ ing: papers, and: ‘objections: filed: as, aforesaid to the approval of the. — 
-‘bond;and if, in’ consequence ‘of such’ consideration: by them, they _ 


shall’ find and conclude that the proffered bond ought not to ‘be by — 


them approved, they will render. decision: accordingly’ and give ‘dite. 
na notice ae to the pee proferng: the bond; at = same time 


a 


oe (ABA ae "DECISIONS RELATING TO THE PUBLIC LANDS. ” 685 ne 


we kee the tight at all times. to. enter upon vthe lands eritered or ‘pitented 1 

oe under the act, for the purpose o prospecting for the coal:or other 

mineral: therein, provided he shall.not injure, damage, - or- destroy 

_....the permanent improvements. of. the entryman or. patentee.and shall. _ 
be liable to and shall compensate the’ entryman or patentee for all ne 


| oe _ damages to.:the. ‘crops: on the land, by, reason of such. prospecting... _ 


aoe eh ete 


-.. . -It is further provided-in said section 9 that any person who hag ees _ 
es _ acquired from. the. United States the coal, or other mineral deposits aaa ae 
ihe a8 any such land or the right to mine and remove the same, may re- 


enter and occupy so much of the surface thereof’ as may. be required 


cae _for all purposes reasonably incident to the mining or removal of the 


‘coal ‘or other minerals, first, upon securing the written consent or 
| || Waiver: of the homestead. entryman’ or patentee; or, second, upon 

payment of the damages to crops or other tangible improvements Lo 

‘the owner thereof ‘under agreement ofa good and sufficient bond or 


a undertaking to the United: States for the use and benefit of the entry- 


wha 


38. 
Be ears 


“an or owner. of the land, to secure payment of such damages to the 
oe stops or tangible improvements of the entryman ‘or owner, as may 
be determined and fixed in an action brought upon the bond. or_un- 
 dertaking in a court of competent jurisdiction against the principai 
and: sureties thereon. This bond, the form. whereof ‘will be found 
printed in. the appendix hereto, must be. executed by ‘the person who 
has acquired from the United. States ‘the coal’ or other mineral dé- 
- posits reserved, ‘as directed in ‘said section 9, as principal, ‘with two 


eh _ competent individual stiréties, or a bonding company which has com: 


‘plied with. the requirements of the act of August. 13,1894 (28 Stat., 


279), as amended by the act of March 28, 1910 (36° ’Stat., 241), ‘and 
- paust be in the sum of not less ‘than’ oT: 000. - “Qualified ' corporate 
sureties ' are ‘preferred and may be accepted. as sole surety..." Except ~ 


~in the case of a bond given by.a qualified corporate surety there must 
be filed:therewith affidavits of justification by the sureties anda ‘cer- _ 
tificate. by’: a judge or clerk of a court of record, ‘a’ United States dis- 
. trict attorney, a United States commissioner, or a United States post- 
master as. to the identity, signatures, and financial.competency of the 
sureties. Said. bond, ‘with. accompanying papers, must be filed. with 


the register and receiver of the local land office of the district wherein © } 


_ the land is. situate and.there must also be filed with.such bond evi- 
- dence. of service of 
or’ owner ‘of the 1 land. : 


“¢opy” OE the ‘baud, eich homestead: ener: ‘or owner’ “of. ‘tHe Tand ea 
- timely. objects to the. ‘approval ; ‘of ‘the bond by ‘said local Officers, = 
they will immédiately give consideration ‘to said‘ bond, accompany- 
- Ing papers, and. objections filed'as aforesaid to. the ‘approval ofthe... 
bond; and if, ‘in’ consequence of such’ consideration: ‘by them, they 9 - 
shall find and conclude that the proffered ‘bond ought not: to. ‘be DY 2. “s: 
them approved; they. will render decision: accordingly’ and_ give ‘dite 7: 


"notice tierce’ to Aa person proffering the bond, at the same: time ‘ 


a SOY * of the bond een the homestead pees s eee 
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sAsiade such. person of hig atk of appeal to ihe Commissioner of 


the General Land Office from ‘their’action in disapproving the bond » : | 
"so filed and proffered. If, however, said local-officers, after fulland = 


complete examination and: consideration of ‘all the papers: ‘filed, dre 
of the opinion that’ the proffered’ bond isa good. and ‘sufficient one 
and that the objections interposed. as. provided herein against - ‘the 
ae approval thereof by them do not set forth sufficient reasons to justify 
them in refusing to approve said proffered bond, they will, in writing; 
duly notify the homestead entryman or owner of the: and of their * 


decision in this regard and allow, such homestead ehtryman or owner | 


of the land 30 days i in which to appeal to. thé Commissioner of the © - 
- General Land Office. If appeal from the adverse decision of. the 


register and receiver. be not timely filed by the person proffering. the 
bond, the local: officers will indorse upon the bond “disapproved” 
~ and other appropriate notations, and:close the case. If; on the other. 
hand. the homestead entryman.or owner of the lands fails to timely 
appeal from the decision of the register and réceiver adverse to the 
contentions of said homestead entryman or owner of the lands, said 
register and receiver may, if all else be regular, approve the bond. | 
Mineral applications: and coal- declaratory statements for and. ap- 
plications to purchase the coal or other mineral deposits. in lands 
-entered or patented under the act, reserved ‘as. provided in the act, — 
will, if all else be regular, be received and filed at any. time ‘after = 
the homestead entry: has been received and allowed of record: Pro- 


-< -wided, That the lands or the coal or other. mineral deposits therein : +. 


are not at the time withdrawn or reserved from disposition. | 
(6) Every application to make homestead. entry under this act 


- Sine contain a.statement to the effect that the entry is made subject i 
~ to a reservation to the United States of all the coal and other min-- 


-erals in the land, together with the right to prospect for, mine, and 


_ remove the same. (See Forms 4-016 and 4-016a, “Appendix. ) The - co 
face of final certificates: issued: on every homestead: entry tnade. under uae ee 
-., .the provisions of this act. must. bear the following: rk 


7 Patent to contain ‘reservation of coal: ‘and: other’ mtnernis” and: conditions: and — oe 


: limitations as provided by act of December 29; 1916 (Public, : 290); | 
‘There will be incorporated 4 in Py issued. on homestead entries : 8 


a under this act the following: 


Excepting and reserving, Koweves to the ‘United States j all the eat. and other | 


~ minerals in the lands so entered and patented, and to it, or persons authorized 
by it, the right to prospect for, miné, and remove all the coal and: other minerals 


- from the same upon: compliance: with the conditions,. ‘and ‘subject: to: the pro- 
“ visions: and limitations, of the’act of ‘December 29, 1916 (Bublie, 290). = 


| Mineral | applications ‘and ‘ccal- -declaratory statements, applica- —s 
_» tions: to purchase, certificates. and patents issued. subject to the 
provisions of this act for the reserved deposits will describe the 
- ~-eoal or other mineral according to legal subdivisions or by official | 
c mineral survey, as the case may be, and. payment will be. made at: 


the price fixed for the whole acreage. 
‘Mineral applications.and. coal- declaratory statements: and. applica- : 

- tions under the coal and mining laws. for the reserved deposits dis- - 

| posable under. the act must bear on. the face of: the. same, po erore 


7 Approved: 


on DECISIONS RELATING TO Tae PUBLIC. ‘TANDS. 8. BST 


- belie: cae by the declarant « or r applicant a and presented ea you, the be . oe a 
. following notation : ae 


: 7 ‘Patent shall contain. Seporoaeiats notations: desine ines same " subject . i‘? ae pom 
- provisions: of the. act of December’ 29, 1916 (Public, 290), with reference to Oe 
roa Cie nes Ou; occupancy, . and use of the: land: as Benard to an a asad under ar 
er said act. | ace 


- ‘Like notation: will he iid bir! ihe: redistee aha ‘receiver on. eal : oe = 
certificates issued by them for the. reserved. mineral deposits. dispos- ou 
able. under: ane subject to the pee of this a act. iy * 


_ DRIVEWAYS FOR STOCK. 


“LB. The reservation of driveways for’ stock, provided for in sec- * 


tion .10 of -the act, will-be- considered on application of parties | ee 
ae interested, on recommendation of other departments. of the Govern- 
ment, or on the reports of agents. of this department. ‘Lands with-  - 


drawn’ for driveways for stock or in’ connection’ with water “holes — 


can not thereafter be entered, and all applications to. make entry for © 
land_so withdrawn, whether, a before or after the iene, - 


will be rejected. | oh phase Cee 
are ‘MISCELLANEOUS PROVISIONS. 


16. Nc oO. oradit: will be: given: for: any. expenditure: ap improvements : 


- made. prior to the ‘designation. of the land: under this. act.: 


» 17. <Proofs:on: entries: under :this. act: must: be- submitted. within’ five. 
years after the dates of. their allowance, and | no such entry is ‘subject. 
to commutation. 

18. Every person ‘applying’ for. entry under this act. who has here- 


-. tofore made an éntry or entries-‘under the homestead laws must fur- 7 
~ nish ‘a. description. thereof, or such. data. as will: enable this office to a: 
| identity itor them. — | 


19.. A person who is qualified a make an » entry, andet section: 4 or 3 
section. 5 of the act for a tract contiguous to his: original entry may” 


waive said right and. make entry under the provisos to section 3 if he | 
shows that’ there is not sufficient available land. adjoining, his first 
| entry to afford him the area which he is entitled to enter. | | 


20. A: person: who has made entry under section 6 of one. of ‘the. | 


o enlarged homestead acts may make an additional entry under the 
provisos to section 8.or. under section 4 or 5 of this act, provided. all. 2 oe: 
_ be designated. as stock- -raising land; but he must reside. on the land. 
entered under this act or on. that: originally. entered,. if contiguous. i 
iss eas to the extent required by the three- “year homestead act... ; 


Very: Sn : 
| Char Tanacan, ¢ Commissioner. 


| FRAN gLIN K. Lax _ . 
aa | 
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: ‘FORM oF APPLICATION: FOR ORIGINAL ENTRY. a ne 
"form approved by the: Secretary of the Interlor ie an. 18, 8, 19173 
| DEPARTMENT OF THE Inrenior. : 
| Srook-Rarsine Howusreap Ewnny—Onrorvat,, 


[Act of sia 29, 1916.1 


. | 3. ae me | “Serial No. eg acl 
% United States Land ‘nee | 5 ep Se 
ee ee es 2 ee me Receipt NO coche 
a - ba APPLICATION ‘AND AFFIDAVIT, = 
7 Lai a Oa eT ain a ase of. 
i a ae (Give full eee pane See OP eee bce or emale, ) 4 
SO ALaieteEaaTaRaiataRREEEERtenateneeer reactor eee | F cPtetg Sanaa Ree ee ee » do hereby 


(Give post-office address. ).’ 


apply to Bien: iden the act of December 29, 1916 | (Public, 1 ‘No. 290; 64th Cong. ‘x 


- subject. to. the reservation to.the United: States of ‘all coal and other. minerals 


in the land, together with the right. to prospect for, mine, and remove the Same, ' 


EAE AE SM les AS Oe Re PP OM a Ac aU coe A ec Mree ee EE Se “section ues. 
TOWDSDID Seno ee ee POO ee ; P mentee nn 
meridian, containing ---..-....---_.---.. acres. | | 

I do soleranly swear: that I am-not the. proprietor ‘of more than 160 acres of 
Jand in any State or Territory; that I Ek we etee eee oese wee awe S ClEIZen OL 


(Applicant must. state - whether . native born, naturalized, or has filed declaration of 
_intention to become a citizen. Tf not native "born, certified copy of naturalization or 
declaration of intention, as case may be, must be filed with this application.) ~ 


the United States, and am: Be eo ee ‘that this. 


(State. whether. the head of a family, married or unmarried, or over 21 years of. age; 
aoe fi not ied 21, “applicant: must set forth the facts. ‘which. constitute him = head 
of a family. 


. application. is. honestly. and: in gocd faith made for’ the purpose. ‘of: detual set- 


- tlement, use, and. improvement by the applicant, and not for, the benefit of. any. 
other person, persons, or. corporation ; that I will faithfully ‘and honestly en- | 


deavor to comply with all the requirements of law as to settlement and improve- 


“ments necessary to acquire title to the land applied for; that I.am not acting’ 


as agent for any person, corporation, or syndicate in. ‘making this entry, nor in 
collusion with any. person; corporation, or syndicate to give them the benefit of 


‘the land entered or any part thereof, or the. timber. thereon ; that I do not 


apply to enter the same for the purpose of speculation, but in good faith to 


obtain a home for myself, ‘and: that I have uot, directly or indirectly; made, 


and will not make, any. agreement or contract, in.any. way or manner, with any 


person or persons, corporation, or. syndicate, ‘whatsoever, - by. which ‘the. title 
which I may acquire from the Government of the United States. will inure in 

~ whole or in part to the benefit of any person except myself. I have uot here- 
tofore made: any. entry under the timber and stone; desert land, or ‘preemption 2 


a . laws, except US TOO We a a ee oe 4 
I have not heretofore made a homestead ene, except as follows: ase ae oe | 


I further state that the land is not occupied and improved by any Indian; 
‘that it does not contain merchantable timber and no timber except ~-.--2-____ 


is not susceptible of EERE from any known source of water supply, except eet 


the following. areas: 


Se i a ee ne et rr eee 


(Here give subdivisions and areas of the land, if. any, susceptible of | irrigation.) 


and. does not contain any. water hole or other body of water needed or used by | 
the: public for watering purposes ; that the land is pee valuable for grazing - 


and raising ROIRES. crops. 


(sie here with fall Christian name. 5 


Note _~Every person swearing falsely to the above affidavit. will be atte as pro: 


| vided by law for such offense. (See sec. 125, U. S. Criminal Code, below 
I hereby certify that the foregoing affidavit was read to or by affiant 


- jn. my presence before affant affixed: Signature thereto; iat affiant is to. pe 








Hi 

mI 

| 
A 
a 
oj 

4) 

| 


te ea ees desk Senha cal ae Bate ates ae A Tote S 
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—_ me personally. known! (or ‘has ‘been satisfactorily identified eos, me: by ne 
|  eeenn ene a ooo 8 yy that’. Tr verily belieye ee ae 


(Give full 3 name and. ae office address.) | 


ae Maiant } to bea qualified applicant and the- identical person. hereinbefore de aerate 
ae scribed ; ‘and- that. said affidavit was duly. subscribed. and sworn to. before me - 


Te at’ my office ia ee eee ce Siete tiece oo 

grees ee (Town) o> | (County and State.). a. tyes 653 
: within EM neem district, NE eee = 
i's) a a ee ae ee = ope | | 


ee a en eae a -—_s— we Wares eg 2 


a a a 


do ‘solemnly swear that we are well sequainted: with the: sbove nated: affiant oO 
-. -and the. lands described, and personally . know. that the statements. made by 
ng him’ relative to. the char acter of the said lands are. true, 


A Heri : i a ae es ev cs 


=== 


L ties by! ‘certify that. the Gonosaing: affidavit was “head: to or by. affiants: Se 


. my. presence’ before affiants affixed ‘signatures thereto; that affiants are to. 9. : 
me personally known (or have‘been ‘satisfactorily identified’ before’ me.by 
oes ee ee ENR ees ec ee ee RE) ae and that said. affidavit was. duly subscribed Snes 


{Give full name.and post-office address.) 


ands sworn to before me at eo i oe dese of oceans of a 191 ; - 


See ee a ot 


aaa aes ‘Ton 


I hereby: cee that. the foregoing ciication is. for surveyed land. of the a 
-elass which. the applicant is les gally - entitled to:enter under the act. of. Decem- © 
~ber 29, 1916; that there is no DEE ‘valid: adverse right: to the same, and has. : 
this day been. allowed. 4 


: Oe a a te ee a a ee Se ee - ye 


“Rewiston hays | 





“UNITED STATES CRIMINAL ‘cops, 


Sue. 125. “Whoever, having taken. an ‘oath before a competent: tribunal, sineer: or son 


Seon in any case.in which a law of the United States authorizes.an oath to be adminis- ..-.~ 


tered, that he will testify, declare, depose, or certify truly, or that any written testimony, 


“hs declaration, deposition, or. certificate by him subscribed, is true, shall willfully. and con+ ~~ 


trary to such oath state or subscribe any material matter which. he- does not believe'to be — 


true, is guilty-of perjury, and: aval! be: fined ae more. ‘than two- thousand dollars and: ina~, 7 
aon prisoned not more than five. years. . (Act Mar,..4 » 1909, 35 Stat., 1111.) . a ihe 


FORM OF APPLICATION FOR: ADDITIONAL ENTRY. 


ie oan ee 


; LPorms approved: by the ‘Bassstary, of the Interior Jan, 18, 1917 | 
a ye, DEPARTMENT OF THE INTERIOR. ma 
‘Srock-Rarsine- Homesreap ‘Exynny—Aportiowat. . 


rAct of Dec. 29, 1916. ; eb 
Serial No. eae 


nade ‘United States Land foresee _ | 2 a ee 
aS _ Oat ng ee eae, Receipt No. PANE a 
| _APPLICATION: AND a Yan ar: ce? 
= le eee a eee ee ge ae eee Uoastade fe oe Pastis do here apply — 
(Give full: Ghristian paged ate of (Post-office aadaress.) 


ole. toe re enter under the. act of December 29, 1916 (Public No. 290, 64th Cong.), = 
a subject to the reservation to the. United ‘States of all coal and other minerals 


in. the land,. together with the. right to prospect for, mine, and remove the 


7 : mae (Semen een renner en a eh a Res ey ae mee. Pectin naa) : 2 _ 


gy OM 
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township-- ~+--- aoe Penge feos os cirheridian;. containing_.::c. acres, ae 


ag additional to my homestead entry No. 22s co mpde se 
Os ote ee ee land. office pice peta gages errr ae eR : 
section-____---, township eae wu; YangesLl oa) El._uL-_meridian: 2S 


Ido solemnly swear that this application is made for my exclusive benefit Sag > 


> : an addition. to: my original: homestead. entry,.and not directly or indirectly for ~. 
-. the use or benefit-of any other person or persons, whomsoever ; that this appli- - 


- cation is honestly and in good faith made for the purpose: of actnal settlement, - 
use, and improvement; that I will faithfully and honestly endeavor to: comply 


with: all the requirements of the law ;-that I have not heretofore’ made an entry. a a 


under the timber and ‘stone, desert. land, or preemption laws, except as: follows: fe 


ee ee te 


Jaws: (other than that above described) ° except cael mee ka 


; that I have not heretofore made an entry under the. homestead - 


I further state that the land applied: fer is not ‘occupied: and improved by any = 
_ Indian, ‘and is unoccupied and unappropriated by any person claiming the same, 
". under the public-land laws other than: myself ;. that ‘the land now applied. for Se 


and that embraced in my original’ entry. above ‘described. do ‘not ‘contain’ ‘Mer-_ 


. chantable timber and no timber except =.2_- _-.-.; is‘not susceptible of irri- - 
: gation from any known. ‘source of water supply. except the | following areas : ee Ao ae 


7 Tm ee nt eg ee ee 


pe ee ee eee a a en ee en + = ana 


, (Here, give. the subdivisions and areas of the land,.if any, susceptible of irrigation. e 


i and does not: contain any water hole or other body of water needed or, used by. = 


the public for watering UFDORES ; that the. land is, ay valuable for grazing: | as | ie 


; and raising forage. ee 


a a a i a ee ee 


(Sign. here, with full Guristian name. a 


“Nore _—Tvery. ‘person swearing falsely , to. the: above, affidavit will be- punished as ." 


provided by law for such offense. (See. sec. 125, U. S. Criminal Code, below.) — 


ai i hereby. eertify | that. ‘the: foregoing affidavit was read to. or: by. affiant | 
. in: my. - presence before affiant..affixed. signature thereto; , that. affiant’ is 
- to me personally known “(Or“has been satisfactorily identified. before me by 

wee een n ene aap enn enh eo nace) F that I verily believe 
a‘ a ite (Give full name and post-office: address.) 
| affiant to be-a: qualified: sapplicant and. the identical, ‘person’ hereinbefore’ de-. 


| scribed; and that said affidavit was duly subscribed and. sworn to NerOre me, at 


my office fi ee re el A a Th ae SNE 
- «(Town 2.0 0°: “(County and « State). oe 

within the een dn district, ADI aoe ansa neat: 

day of. L-.--.---,-~---2+-----+---,. 19... | oo 

— iad aesation OF SIGE 

: ee OE ene Ee oie tee Te EER Ae ET , 

and__.-:-----~------+------------------ += 7 Ca a Ege aR se Rp (acts Fg a aN Part 

do: eine swear. that we are well. acquainted. with. the above vnamed ‘afiant 


I yerchs: ‘certity that ‘the sbrssolna: affidavit was read to” or. ‘by: affiants in 


my presence before affiants affixed ‘signatures thereto; that affiants are te a 


me personally” known . oe. have been: ‘satisfactorily: ‘identified before me by — 


ee eS Se ee em ie come ems el igg pes me S icateetentretentrsteminaranend 





eae eee ee ee eee ? oo and that. said affi- 2 ous 


I hereby neni that. the for esoing ‘apuieatien is. for. surv eved land. of the ae 


as. which the applicant is legally entitled to enter under the. act of December — 


29,1916; that there is no’ prior valid adverse right to. the same, | and. has’ ead a — 


way been aves 5 et. 
“Hegister.: 
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< we STATES CRIMINAL oe. : 


Sec. 125. Whoever, havin, — an oath before a competent tribunal, oticer,, or person, in any CaSO” 
in which a law of the Unite States authorizes an oath to be administered , that he will testify declare, 
depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by. him sub-- 

scribed, is true, shall willfully and contrary to such‘oath state or subscribe any material matter which = _— 
he does not: believe to be: true, is guilty of perjury, and shall be fined not more than two thousand ors ; 
and eapeeaa not. more than five eats, (Act, Mar. 4, 1909; 35. Stat., iii. ae ae, 


‘FORM OF BOND FOR MINERAL CLAIMANTS. 


Know ail. men by these presents, that. secs Mennae —eee cae - citizen. . of the United 2 


Mea (Give fail name and address.) & 
‘States, or having declared r- cage oF intention to become -.- citizen. of. the United 
y or our Bhi de pode . : 
States; as principal .«, 7; and ee eeererererres ee as and ee ee er 


: ‘Give t fail name and address.) . 
as sureties; are: held. and. firmly bound unto the United ‘States ‘of America, for. the. 


use and benefit of the hereinafter-mentioned entryman or owner of the hereinafter- 


‘described land, whereof homestead entry has been made, subject to the act of Decem- 
ber 29, 1916 (Public, 290); in the sum of -....... dollars ($...-), lawful money of | 
the United States, for the: ‘payment of which, well: and truly to be made, we bind 


ourselves, our heirs, executors and administrators, successors and assigns, ‘and each a 


and every one of us. and them, jointly'and severally, firmly by these presents. 


Signed with our hands and sealed, -with our seals this... Gay Of S226 305% : 19. Ke 
The condition of this obligation is such, that, whereas, the above-bounden -..... 
eterna st: mae acquired from the United States’ the ........ deposits (together with 
the right to mine and remove the same) situate, lying, and being within the ...... 
of section ...., township ...., range weeey vee 'M., ee lan district, iol oes eae 
and whereas homestead entry, serial No. .... ls been made at ........-5 .... land 


office, of the surface of said above-described land, under the Proweious of said act of 
December 29, 1916, by -..... PR Peer Oe eee ee 
- Now; therefore; if ‘he: above-bounden parties, or ‘either of them, or the heirs ‘of 
either of them, their executors or administrators, upon demand, shall male good and 
sufficient recompense, satisfaction and payment. unto the said. entryman or owner, 
his heirs, executors, or. administrators, or assigns, for all damages to. the entryman’s 
or owner’s Crops or’ tangible improvements: upon said homesteaded land ‘as the said | 
entryman or owner shall suffer or sustain or a court of competent jurisdiction may 
determine and fix in an action brought on this: bond: or undertaking; by reason of 
the above-bounden principal’s mining and removing of the .-......-..-2+2+-.26- 
deposits from-said described: land, or occu ancy or use of said surface, as permitted 
to said above-bounden principal -. under the provisions of said act of December 29, . . 
LGIG, DY cue webct sees este eteeteuss , then this obligation shall be null and void; . 
otherwise and in default ofa full and complete compliance. with either or any of said 
obligations, the same remain in full force and effect. : wee 
Signed ‘and sealed in. the = fe | ere mr oe 


pene of and mses: by ee ee Pee ee es i ae vs 0) | oe 

| each bet ties ken S Hee oe. A * (Who aaa should sign a 
ose cea ccces eben, ecliits | . Seyi § 2° Ee ek | lh me |, AA ee ese ee re A¢ Sa 2-92 « 
Residence . iia we whee yee “Residence sect Sees 
ee te aa, 2): See ee 
Hesidance: Geodhoec eee Ye | - Residence.........-- ; 

: Ciineee should give full namies and” Bee. Be! i pas a and sureties should sign 

ie addresses.) . Ne ee 


ull names aod attach seals PS Is 


48187 “vor, 4616 —<41 1 
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PUBLIC NO. 200—04TH CONGRESS. 


“An Act To: provide for stockeraising homesteads, and for other purposes, 


Be it enacted by the Senate and H ouse of Representatives of the: United States 
| ah America in Congress assembled, That from and after the passage of this act. 
it shall be lawful for any person qualified to make entry under the homestead | 
laws of the United States to make a stock-raising homestead: entry for not ex- 
ceeding six hundred and forty acres of unappropriated unreserved public land 
in reasonably compact form: ‘Provided, however, That the land so entered ‘shail 
_theretofore have been designated. by the Secretary of the Anterior as. 3 stock- - 
raising lands.” | 
Suc. 2, That the Secretaxy of the Interior is ‘hereby authorized, on application 
or otherwise, to designate as. stock-raising lands subject to entry under this act | 
lands the surface of which is, in his opinion, chiefly: valuable for grazing and - 
raising forage crops, do not contain merchantable. timber, are not. susceptible of |. 
irrigation from. any known source of water: supply, and are of such character 
_ that six hundred and forty.acres are reasonably required for: the support: of a 
family: Provided, That where any person qualified: to. make -original or addi- 
tional entry under .the provisions of this Act shall: make application. to. enter 
any unappropriated public land’ which has not been designated as subject. to 
entry (provided said application is accompanied ‘and supported by properly: cor-- 
' roborated affidavit: of the applicant,: in duplicate, showing prima facie that the 
land applied for is of the character. contemplated ‘by. this act), such application, 
together with the regular fees:and commissions, shall be received by .the register 
and receiver. of the land district in which said land. is located and suspended 


until it shall have been. determined by the Secretary of the Interior whether said _ - 


land is: actually - of that character. That. during such suspension. the land 
described in the application shall not be disposed of; and if the ‘said land shall. 
be designated under this act, then such application shall be allowed ;- otherwise 
it shall-be rejected, subject. to appeal; but-no right to occupy such lands Shall . 
be acquired by reason of said application, until said. lands have: been designated 
as stock-raising lands. » : 

Sec. 8. That any qualified homestead- entrymdn may. make. entry. under the 
homestead laws of, lands so designated by: the Secretary | of the Interior, 
according to legal subdivisions, in areas not exceeding six ‘hundred and. forty — 
acres, and in compact-form so: far:as may be subject. to the provisions of this — 
act, and secure title thereto by compliance with the terms. of the homestead. 
laws: Provided, That. a former homestead entry of land of the: character. de- 
seribed in section. two hereof shall.not be a bar to the. entry. of a. tract. within 
a radius of twenty miles from-such former entry under the provisions of this 
act, subject to the requirements of law as to: residence and improvements, 
which, together with.the former entry, shall not exceed.six hundred and forty » 
acres: Provided further, That the entryman shall be required to enter all con- 
tiguous areas of the character herein described open to entry prior to the entry 
of any noncontiguous land: Provided further, That instead of cultivation as _ 
required by the homestead laws the entryman shall be required to make perma- 
- nent improvements: upon the land entered before final proof is submitted tend- 
ing to increase the value of the same for stock-raising purposes, of the value 
of not less than $1.25 per acre, and at least one-half of such improvements 
- shall be placed upon the land within three years after the date of entry thereof. 
Sec. 4. That any homestead entryman of lands of the character herein de-— 
scribed. who. has not. submitted final proof upon his existing entry shall have 
_ the right to enter, subject to the provisions of this act, such amount of con- 
tiguous: lands designated for entry under the provisions | of: this act as: shall 
not, together with the amount embraced in his original entry, exceed six 
-hundred and forty acres, and residence upon the original entry shall be credited 
- gn both entries, but improvements must be made on the additional entr y equal 
to $1.25 for each acre thereof. 

SEc. 5. That persons who have submitted final proot upon, or received patent 
for, lands of the character herein described under the ‘homestead laws, and 
who own and reside upon the land so acquired, may, subject to the provisions 
of this act, make additional entry for and obtain patent to contiguous lands 
designated for entry under the provisions of this act, which, together with the 
area theretofore acquired under the homestead law, shall not exceed six hun- 
dred and forty acres, on proof of the expenditure required by this act on ac: 
caunt of permanent pa a ast upon the additional entry. — | | 
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_  Sxe.. 6. ‘That. any. person. whois the head of a family, or who has arrived at 
the age of twenty-one years and.is. a .citizen-of the United. States, who has’ 


entered or acquired under the homestead laws; ‘prior. to the. passage: of this act, ~— | 
lands of the character.:described in this act, the area of which is less than six - 


hundred.and forty. acres, and who.is.unable.to exercise-the right of additional 
entry herein conferred because .no. lands. subjectto entry under this act adjoin | 
the tract. so entered or acquired or, lie within the twenty-mile. limit. provided | 
for in this act, may; upon. submitting proof that he resides upon: and -has-not: 
‘sold the land so entered or: acquired ‘and against which land there are no en- 
-cumbrances,. relinquish ‘or reconvey to the United States the land. so occupied, 

entered, or. acquired, and. in lieu: thereof, “within: the same land-office. district, 

may enter and acquire title to.six hundred and forty acres of the land. subject 
to entry under. this act, but must.show compliance with all the provisions: of 
this act respecting the new: entry: and with: all. the provisions: uF existing home- 
stead laws except-as. modified herein. . - 

Src. 7. That the commutation. provisions of ‘the homestead. laws. shall Not 
apply to. any. .entries made under this act. - ©. 

Sec. 8. That any. homestead. entrymen. or patentees: who: shall be entitled to 
additional entry under this act shal: have, for ninety days .after:the designa- 
tion of lands subject ‘to entry under. the provisions of this. act and‘ contiguous - 
‘to those entered:or owned and occupied by ‘him, the preferential right to: make 
additional entry..as.provided in this act: Provided, ‘That where: such lands 
contiguous to the. lands of two or. more entrymen or patentees entitled to -addi- 
tional entries under this section are not sufficient in area to enable such entry: 
men. to secure by additional entry the maximum amounts to which they are 
entitled, the Secretary of the Interior is authorized to make an equitable divi- 
sion of the lands among the. several entrymen or patentees, applying to. exercise 
preferential rights, such. division to be in tracts of not less than forty acres, 
or other legal subdivision, and so made as to equalize as nearly as possible the 
area which such entrymen and patentees will acquire by adding the tracts 
embraced in additional entries to the lands originally held or owned by them: 

. Provided further, That. where but one such. tract of vacant land may -adjoin. 
the lands of two or more entrymen or patentees entitled to exercise preferential 
- right hereunder, the tract in question may be entered by the person. who first 
submits to the local land office his application to exercise said preferential right. 

Sec. 9. That all entries made and patents issued under the provisions of this 
act shall be subject to and contain a reservation to the United States of ‘all the 
coal and other minerals in the. lands so entered and patented, together with the . 
right to prospect for, mine, and remove the same... The coal and other. mineral 
deposits in such lands shall be subject to. disposal by the United States in ac- 
cordatice with the provisions of the coal and mineral land laws in force at the — 
time of such disposal. Any person qualified to locate and enter the coal. or 
other mineral deposits,:or having the right to mine and remove the same under 
the laws of the United States, shall have the right at all times to enter upon 


the lands entered or patented, as provided by . this act, for. the purpose . of pros-.— | 


- pecting for coal or other mineral therein, provided ‘he ‘shall not injure, damage, 
or: destroy the. permanent: improvements’ of the. entryman or patentee, and shall. 
_ be liable to and shall compensate the entryman or patentee for all damages: to. 
the crops on such lands by reason of such prospecting. “Any person who has 
acquired from the United States the coal or other, mineral deposits in any such 
land, or the right to mine and remove the Same, may reenter: and occupy so. 


-much of the surface thereof as may be. required for all’ purposes reasonably = 
incident to the mining or removal of the coal or other. minerals, first, upon - 


_ securing the written consent or waiver of the homestead entryman or patentee; — 
_ second, upon payment of the damiages to crops or other tangible improvements | 
‘to the owner. thereof, where: agreement may be had. as to. the: amount thereof; — 
or, third, in lieu of either of the foregoing provisions, upon the execution of. a : 
good and sufficient bond or undertaking to the United States’ for the use and 
benefit of the entryman or. owner of. the land,..to secure the payment of such 
damages to the crops or. tangible improvements of, the entryman or owner, as. 
may be determined and fixed in an action brought upon the bond or undertak- 


ing in a.court of competent jurisdiction against the principal, and: sureties eee 


-. thereon, such bond or. undertaking to be in form and. in accordance with rules 


and regulations prescribed by the Secretary of the Interior and to be filed with 
- and approved by the register and receiver of the local.land office-of the district . 
‘wherein the land is situate, eat to aphest: to the Commissioner of the Gen- — 
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eral: Land Office : Provided, That all patents issued for the coal or other mineral. _ 
deposits herein reserved shall contain ‘appropriate notations declaring them to 
_ be subject to the provisions of this act with reference: to the disposition, occu- 
paney, and.use of the land as'permitted to an entryman under this act. a 
Src. 10; That lands: containing water holes or other bodies of water needed 
or used by the public for watering purposes shall not ‘be designated under. this 
act but may: be reserved.under the provisions of the ‘act of June twenty-fifth, - 
nineteen hundred and ten, and‘ such lands: heretofore or’ hereafter : reserved . 
shall, while so reserved, be kept and held open:to the public use for:'‘such pur- 
poses. under such general rules and ‘regulations as the Secretary of the Interior - 
may prescribe: Provided, That the Secretary may, ‘in his. discretion, also with-. 
draw. from‘entry lands necessary: to insure’ access“ by .the public to water- 
ing places reserved hereunder and needed for use in the movement of stock to 
summer and winter ranges or to shipping points, and may prescribe such rules 
and regulations as may be necessary for the proper administration and use -of. 
such lands: Provided. further, That: such driveways: shall not. be of. greater 
number or width than shall be clearly necessary for the purpose proposed, and 
- in-no event shall be more-than one mile in width for a driveway less than 
twenty miles in length, not more than two miles in width for driveways over 
twenty and not more than thirty-five miles in length, and not over five miles 
in width for driveways over thirty-five miles in length: Provided further, That 
all stock. so transported over such driveways: shall: be moved ‘an average: of» 
not less than three miles per day for sheep and goats and- an average of. hot 
Tees than six iniles per day for cattle and:horses. 
‘Src, 11.-That the Secretary of the Interior is hereby: authorized to make all 
necessary. rules and regulations in harmony with the pr ovisions: aud purposes 
of this act for the purpose of carrying the same into oe 


Approved December 29, eau 


| STATE OF CALIFORNIA ET AL, 
Decided January a2, “1917. 


- ScHOOL ‘INDEMNITY SELECTION—WHEN New Big May t BE Sopereromen, 2 

Where a State, ‘in an indemnity. school land. selection, tenders lands: in a 
national forest which constitute a walid ‘base, “and said lands: ‘are subse- 
quently eliminated from the forest, the substitution of new. base will be: 


permitted. 7 
Robinson V. Lundrigan (227 v. 8, 118) distinguished, 


Voorrsano, First Assistant Secretary: os | a 
. March 12, 1907, the State of California filed pirate heel land ? 
selection 1482 for lot 1, NE. + SW. 4, E. 4. NW. 4, Sec. 7, T. 
13 S., R. 8 E., M.D. M.. 159, 99 acres, San Francisco, California, 
land district, ‘offering as een the SW. 4, Sec. 16,.T. 9 S., BR: 5 E., 
—S. B. M., 160: acres, within: the former San J acinto National Forest. 
It epee that all of said Sec. 16 was eliminated from ‘said 
national - forest. by | Executive: proclamation of November 8, 1912. 
and no ‘part of said section is shown to be mineral in. charger 
nor otherwise. lost from the grant to the State for common school 
purposes, as made by the act,-of. March 8,.1853 (10 Stat./244).0 
_ August 7, 1916, the Commissioner of the General Land Office, 
citing as. authority therefor departmental decision in the case of 
the State of: California et a. (44 L. D. 468); held said ‘selection | 


1 
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for cancellation: From . ‘this’ decision’ appeal has oon fader to | 
the Department, and it is strongly urged that because the State _ 
has transferred the tract in question to William H. Lewis and | 
the loss: thereéf: will be to him irreparable because: said land is a 


part of the land used by him as a farm in San Benito County, — . 
California, the selection should remain intact and ‘the transferee 


_ receive title to the land. - | is 
It is held by the. Supreme Court i in. the. case. of Robinson * w. “Lun- | 
| drigan (227 U.S., 173) that ee. 
| Where an application for public lands is finally rejected on ‘the araiiid that 
the Soldier on whose claim the application is based had no. right. thereto, the » 
ease is closed. and cannot be kept open for perfection by substituting the ‘claim 
of another soldier, and the instant ‘the application is rover ied she land becomes 
subject to appropriation by another. a 
An application must depend upon its siitentar basis; ‘it cannot be eae: open 
for the substitution of another right than that upon which it was made ; and if 
a practice to do So existed. In. the pepe ment it was Wrong. Moss 0. poe 
Ev6 U.S, 413. | : 
‘Even though the Secretary oe the’ case ‘open. and afterwards rules in ae 
of the ‘subsequent best kary the ge applicant is not divested « of any eee 
for no right had attached. cane 
In this case the base or dipht. first offered £ for tie eee in Peace 
. was invalid when offered, while in the case at bar the base offered by 
the State of California was valid—that is, was land which could 
properly be made the basis for selection on March 12, 1907, when the 
selection was made, and remained valid base until efminated from 
the national forest by Executive proclamation of November 8, 1912. 
This clearly distinguishes the question. presented in the case at bar 
from the question decided by the Supreme Court in the case of 
Robinson v. Lundrigan, supra, and the Department is of the opinion 
_ that under the circumstances disclosed by the record in this case the — 
State of California may substitute new base for that originally 
~ offered, and retain intact the selection of the land it has transferred 


to Lewis. Such action will i injure no one and will remove from the 


case all the hardships delineated in the argument in support of this. 

i appeal. ‘The decision appealed from is accordingly modified, and the . 
case is remanded to the General Land Office for further proceedings 7 
in accordance herewith. ee ea : 
Tf. valid base is supnited by fie State of - California atti: 90 


days from notice. hereof, the decision appealed. from will be reversed _ 


and the selection remain intact; but if the State- ‘does not take ap- 
_ propriate action within the sims, allowed, which may be extended by _ 
the Commissioner upon sufficient cause shown, then and in that event, 
the: decision appealed from will stand affirmed. — eae Oe, 
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CLINTON ¢: REED. 
“Decided Fonwary ay, 100, 


Cnow “Inptan' EES noe Brews OF Wax—Apvusrment OF ‘Ey TO 

' SURVEY. 7 

x % ‘While, ordinarily, publie lands are surveyed and disposed of by eétanedlar: 

subdivisions without segregation of railroad: rights of way or deduction for 

the area covered thereby, such practice is not applicable to farm units in - 

the Huntley irrigation project; where the Indians were paid for such of 

their lands as were covered by the right of way: of the Northern Pacific na 

Railway Company. | | _ 3 | 

| HUNTLEY IRRIGATION Puovser-—Faau UNITS. i 

_-Where farm units have been regularly fixed and surveyed nd entries ‘andes 
_the homestead and reclamation laws made therefor, surveys or farm units 
will not be so amended as to enlarge or diminish Lhe. acreage without the 

xe: consent of the entrymen, | Oe tas a | 

: Voasrsane, First Aaston Secreienye: ee ee | 

‘Clinton C. Reed has appealed from decision of October 18, 1916, 
by the Commissioner of the General. Land Office; requiring “further 
payment to be. made. in completion of. his homestead senety within 
the Huntley irrigation project, Montana. 

The entry was made November 3, 1909, for farm: siete: , N, ie eee, 
26, T. 3 N., R. 29 BE, M. M,, ‘containing 55.50 acres. Final proof 
was: submitted Nevember’ 5, 1913, and payment was made of the In- 
dian price of $4 per acre, dor the area ore to the plat under 
which the entry was. made. 

May 22, 1916, a supplemental plat - survey Y was s approved ahereon 
the land. sribeaced: in farm unit “N ” is shown as lot 5, in said section, 
and the Commissioner adjusted the entry to conform to the later plat, 
which shows the said lot to contain 68.58 acres. The entryman -was 
thereupon required to make a for the additional land at so 
rate of $4 per acre. | 7 
~The entryman urges. that it is. ae to- cues ihe widiticeal 3 
charge, as he paid the full, price required under the plat. which 
governed. his.entry. Also, that the additional land is covered. by the 
right of way of the Northern’ Pacific Railway Company. and is § nob. 
available for use by the entryman. | 

It appears that the first farm unit plat, accordns to anion the a | 
try was made, shows this. unit as bounded on the north by the right 
of way of the Northern. Pacific Railway Company. It does not in- 
. elude the.right of way but on the contrary the. southern line ‘of the. 
right of way area was made. to define the northern line of the unit. 
This was eminently proper. from. the standpoint of practical use for 
irrigation pornos and: the respective units in’ the project: were ad- 
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_visedly ented to one side of the right of way. coe it further 
appears that on the later survey plat. the.areas were enlarged by ex- - 
_ tending them to the center line of the right of way, whereby a strip 


200 feet wide was added to this and other adjacent units. The entry- | 


men who had made entry according to the first plat. and who had 
made payments as required for the area shown on that plat, were, 
upon the approval of the new plat, called upon for additional pay- 
- ment to equal the Indian price for the added land. In this case the 
area added was about 13 acres and the entryman was ruled to pay 


therefor at the rate of $4. per acre. This is the price which, the 


- Indians.were to receive. upon. disposal of the lands in said reservation. 
Any attempted change in such unit to. reduce. or enlarge the area 
| thereof after entry:and without the consent of the entryman would 

be in violation of the rights of such claimant. Moreover, the added 
area covered by the right of way is not Indian land. It was granted . 
_ -to.the railway. company as a right of way for railway. purposes by 
the act of July 10, 1882: (22. Stat., 153), entitled “An act to accept 
and ratify an agreement. with the. Crow Indians for the sale of a. por- 
tion of their reservation in the Territory of Montana required for 
the use of the Northern Pacific Railroad, and to make the necessary 
appropriations for carrying out the same.” 

— Said act: ratified an agreement with the Indians, each provided: 


That for the ‘consideration. hereinafter mentioned the ‘Crow ‘tribe ‘of Indians . 


do hereby. | surrender and. relinquish to the United - States all their right, title 
and interest. ‘in and to. all that part of the Crow Reservation. situate in ue 

Territory. of Montana and described as follows. | — ae 

For the. right. of way: thus granted the railay: comp any was. re- 
quired: to pay $25,000 to the Government for the benefit of the In- 
dians.. The lands embraced. in the right. of way thus ceased to be 
Indian lands. Neither. are:they in the category. of public lands. The 
Government can grant no interest. therein. . Northern Pacific: Rail: 
way Company v. ‘Townsend utd vU. S5 267 d= ‘See, — E. A, naa 
~ dall (48 L: D.,:556).. 7 

The Department ie not. er eriserad the ne ie eee! 


by public lands. ordinarily are: surveyed and. disposed of | by: rec- oF 


- tangular. subdivisions without. segregation of such rights of way and — 

- without deduction for the area covered. thereby. But that practice 

is not applicable to lands occupying the status of those here involved. 
It is therefore directed. that the later survey plat be amended So 

as to close. the survey of. the; respective. units: ‘Upon, the lines a the . 

right of way. 7 | 

. the decision appealed none is reversed. 
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‘FILING OF TOWN SHIP PLATS. 
-Insreverions. “Ee 


-Daparrunwr OF THE Iwrmrror, _ - A ste 
. Genurat Lanp Orrice, oe 
Washington, D. 9 ai 29, 1917. 


| Tu SECRETARY or THE INTERIOR. 7 : 

| Sr: recommend that the instructions of Octéber: a1, 1885 (4 L. D, 
202), relative to the filing of es of MESES me amended to read as 
follows: -_ | Boi - abee 2 Be 


When an approved plat of survey of any township or part of a township is 
transmitted to you by the Surveyor General, you: will not regard such plat as 
Officially. received and filed in your office until the paowme? Eee eene have 

been complied with: ; : : 

1. You will at. once post: a notice ins a conspicuous place in your office, eect 
ing the township or part of township that ‘has been surveyed and stating that 
the plat of survey will be filed in your office on a day to be fixed by: you: and 
named ‘in the notice, which shall be not-less than thirty days from the date of 
such notice, and that on and after said day the lands in such township or part 
of township will be. subject to proper disposition. If any of the. lands: are 
embraced in any withdrawal, the notice should SO. state. 7 

2. You will send a copy of such notice ‘to the. postmaster in the town in 
which your office is situated and postmasters. of the postoffices nearest the 
land, to the clerk or clerks of courts of record in the town where the land 
office is located and in the county where the land is situated, and such adjoining 
county or counties deemed. advisable by you. 

3. You will also furbish, as. a. matter of news, copies of the notice to ‘the 
newspapers published in the town where | the land office is. situated -and in 
the. neighborhood of the land, particularly in the county in which the land is 
located and to newspapers known to havea ‘circulation: in the vicinity of the land. 


_ It has been lately pointed out by the local office at J ackson, Mis- 
sissippi, that to literally: carry out the. instructions of October 21; 
1885, would require that office to send: ‘copies of the notice to be pub- 
ished to clerks of courts in 81 counties of the State, and to the news- 
papers, which run up into the hundreds j in such: 81 counties. - _ 
There is but one district land office in each of the following States: 
Alabama, Arizona, Florida, Louisiana, Michigan, Mississippi, Mis- 
souri,. Oklahoma and Wisconsin, and in none of them except Arizona 
is there any unsurveyed public land. except isolated tracts found es 
and there, such as small islands. a. 


What has been stated relative’ to Mississippi is s applicable to a —_ 


| great extent to the other States mentioned.” | 
- It is believed that the proposed’ regulations would ee all needed 


publicity. , 
Very respectfully, a ve Chay iiawie 


— February 6, 1917: Commissioner 
-Auexanprr T. Voanraana, 
| First Assistant Secretary. 
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_ UNITED STATES ex rel. HENDERSON. ve LANE. = 


In the Supreme Court of the District t of Commbia: 


“Manastus—Pusrre LANDS. . ao | : 
1. ‘The general rule is. hae. the courts nye no power aa fnteiters with the 
- performance by the Land Department oF the Gover nment. of the. administra- 
tive duties ‘devolving. upon it. 


2. Upon a petition for mandamus’ to. compel the Secretary of the Interior to | ; : 
*! accept and approve relator’s homestead application, where it appeared that ° 


». the: lands. in question were not. public lands of the United States: when he | 

_ made his, entry (settlement?), but that the State of Florida had a good 
_. title to them in-fee simple; that the State, for reasons with which the 
_ “relator was not concerned, quit-claimed: the. land to the United States ‘and 
P as a- ‘part. of the. same transaction regained title thereto pursuant to a 
contract between the United States and the State of Florida; held that the 


-. decision. of the Secretary -in refusing to accept and. approve the entry was _ 


. right, but whether right.or wrong it ‘was a-decision of: a question involving. : 
the public. lands’ of the United States within. his: exclusive jurisdiction, 
8. ‘The writ of: mandamus can not be converted into a wt vit ot error. 


Law, No. 58. 875. Decided Je anuary. 29, 1917. 


Hearing upon: a. petition for mandamus to ne the eee of 
the Interior to. et and BPETOve: a’ homestead: ORE are ‘Peti- 
tion. dismissed. | 


Mr. P.O. Lévighirin anid Mr. B. Ww. M arshall for the relator. 
“Mr, C. E. Wright for the respondent.. | 


~My: J ustice Gounp. delivered the opinion of the Court: 

This is a petition for mandamus to compel the Secretary of the 
Interior.‘ Brey accept. and approve ” ’. relator’s homestead. application 
to order. the register and receiver of the proper land -office to. permit 
an- entry of a certain tract of land. under the homestead laws, and 
“to cause due and proper evidence of the acceptance, approval, and 


allowance. of entry. under the said homestead app aceon to be deliv- 7 7 


ered ito your petitioner.” : 
. The answer of the ee ae rats eae te na - aw cave | 


jurisdiction in all matters pertaining to applications for the sale 


or other. disposition of public lands under the homestead and other — 
public: land laws; that the consideration‘ and determination of such 
applications: favolec the exercise of. his judgment and discretion; | 
that he has'considered the matters set forth in the petition in a cause 
before the Land Department instituted by the relator, entitled Alien — 

|B. Henderson v. The State of Florida (Docket No. D-28591) and has — 
rendered therein three decisions; one on appeal affirming the decision — 


of. the Comimissioner. of the General. Land. Office, one.on motion for 
ee and. one: on petition for the.exercise of his ‘supervisory = 





4 Repr inted- from’ the Washington. Law Reporter for Feb. 2, 1917 (45 Wash. Law Rep., 
686), by the courteous permission of Richard A Ford, Esquire, its MONOr: 
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| aithodiy: ; that in and by said decisions, and: after full and enindeies | 


consideration of all the facts of record, and after consideration. of 


_all relevant matters of law, he has decided that the relator had no 
valid claim or right in the land in controversy and that his pboresteas 
application should neither be accepted nor approved. an 
The answer further denies all the averments of fact i in the petition, _ 
gave as the same formally appear in the answer. - 


Issue was joined on the answer and.some oral testimony - faker: oe | tai, 


fatter, however, is ee as eas) upon the substantial 1 issue 
in the case. ~ | | 

- The facts in the case, which are practically undisputed: are as fol- 
lows: In 1871 the State of Florida applied under the Swamp Land 
Act of September 28, 1850, for certain lands situate in Sec. 18, T. 57 
_§., R. 39 E., within what isnow known asthe Gainesville, Florida, land 

ee under: this’ application the State became entitled to the S. 4 
and the 8. 4 NE. + of said section, being 3 in the aggregate 400 acres. 
3 Through piecieal error, patent was issued to. the State i in 1880 for the 
E.. 4 of said section, comprising only 320 acres. Thereby the State 
failed to get title to the SW. 4 of the section for which it had applied, | 
but did get title to the N. 4 of the NE, } (the land in controversy) for 
which it had noé applied. The Els in 1888, sold the land. for which 
it had. applied, to wit, the S. 4 NE. 4 and the S, 4 of said section to Sir — 
Edward James Reed, at that cre as is evident, having no title to the » 
SW. + of said section. In 1913 the Land Office discovered this’ error 
in tie patent and called upon the State to execute a reconveyance of 
the N. 4 NE. 4 (the land in controversy). By the act of March 8, 
1891, say action by the United States to cancel the patent to this land 
was barred by limitation; so that the title of the State of Florida was 
then undisputed. To. nid just the matter and to protect its grantee, the 
State agreed to reconvey to the United States the said N. 4 NE. 4; but 
as a consideration it was agreed between the State and ts Commis- 
sioner of the General Land Office that the State pieces regain title to 
said tract by filing thereon what is known as a “Swamp Land In- 
demnity Certificate” under the Act of March 2, 1855. This agree- 
ment was performed by the delivery of a quitclaim deed from the 
State to the United States, the deed being dated January 27, 1914, and _ 
- delivered by the Governor of the State personally to nae Gammise 
sioner of the General Land: Office on March 10, 1914. At-the.same 
time there was also delivered to said Commissioner Swamp ‘Land 
Indemnity Certificate No. 19, with an application based thereon’ for 
- the N. 4 of the NE. 4 aforesaid. This deed to the United States and 
‘the application of the State for the land under the certificate were 
forwarded by the Commissioner of the Land Office:to the local land — 
officers at. Gainesville, es with directions i record the need sie b 3 
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~~ note the application on the records of said office.- Proper steps were 
taken to perfect the title of the State under the. Indemnity Certificate, 


but on October 14, 1914, relator filed a protest with said local land _ 
officers, against. ie indemnity selection, together with a homestead — 


application, i in which he:-alleged that he had moved on said tract. of | 
land. in November; 1918, had thereon established a house, had lived — 


_ there continuously, and fad cultivated the land. ‘He prayed that the 


State’s selection be rejected and that his homestead ae be 
| accepted. | 3 
_ Annexed: to the rela tor’s petition in this case is.a 1 COPY of the final ; 
decision of the Interior Department in which it appears: that: there 
had -been two prior hearings adverse to petitioner. The decision re- _ 


cites the facts substantially as above stated and holds that the deed -? 


from the State and the selection of the same land by the State under 
the Indemnity Certificate were a single transaction and that atnotime- 
did Henderson acquire a right to.enter said land under the home- | 
stead Jaw. The opinion concludes: “ The whole transaction. was,. in 
effect, an amendment of the patent erroneously issued to the State for. 
land not selected. by it.. By reconveying and at the same time filing 
‘application for selection of the land, to the end that the requirements 
of the law preliminary to the issuance of. patent should be met, it did 
not lose its right thereto. Such reconveyance was a matter of im- 
portance to the land office where the error occurred, and was wholly 
immaterial to the State in so far as this land is concerned, as sit held 
the full legal and equitable title thereto.” | 

Respondent made a motion to dismiss the petition on che. coud 
that the Department had never: ‘passed upon relator’s qualification, 
residence or cultivation, with reference to his right to a homestead 
entry upon the land in controversy. ‘These qualifications are set out — 
in the petition, but are denied i in the answer; issue was joined but:no- 
proof ‘was offered’ upon the issue. For this Court to compel the — 
Secretary. to “accept and:approve” relator’s homestead entry upon 
the record made in this: proceeding would not only be usurping the 
‘Secretary’s | ‘exclusive. jurisdiction ‘but would be doing so without 


. evidence se which to cserine ene relator’ Ss ee to tape: on 23.8 


| entry: Page ae | 
But the a ieaiod iiyolvel the jurisdiction ik ihe Court to a 
coerce the action of the respondent. under the facts above stated. - 

In its latest statement of the law upon this subject the Sees : 


AGoaw: (Lane v. U.S. ew ret. Mickadiet, decided May 22, 1915) says - 


there cin be no: dispute concerning the: general rule that courts have 
no: power. to interfere. with the performance: by the Land Depart | 
° ment: of the administrative duties ayo INE upon it. - wear x 
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In the often quoted case of U. S. C0 rel ia oBride v. | Sours 102 ; 
_ U.S. 878, the Court said: = 


‘Congress has also enacted a ayaieas of tame by which rights ‘to these lands | 
may be acquired, and the title of the government conveyed to the citizen. . ‘This 
court has with a strong hand upheld the doctrine.that so long as the legal title. — 
to these lands remained in the United States, and the proceedings for acquir- 
ing it were as yet in fiert, the courts would not interfere. to control the exer-— 
cise of the power thus. vested in that tribunal. To that doctrine we still adhere, 


Again in Brown v. Hitchcock, 178 U.S. 473, the Court said: 


As a general rule no mere matter. of administration in the various Hxecutive 


“< Departments of the Government can, ‘pending such administration, ‘be taken’ 


away from such Departments and carried into the courts; those Departments 
must be permitted to proceed to the final accomplishment of all matters pend- 
ing before them, and only after that disposition may the courts be invoked to | 
inquire whether the outcome is in accord with the laws of the United States. 
When the legal title to these lands shall have been vested. in the. State of Ore-. 
gon, or in some individual claiming a right superior to that of the State, then 
is inquiry permissible in the courts, and that guy will pice be had 
in the courts of Oregon, state or Federal. 2, 


In U.S. ex ret. Knight v. Lane, 998 U. S. 6, the Caukt said: 


Inasmuch as the decision of the Secretary revoking his prior approval of the 
proposed adjustment was. not arbitrary or capricious, ‘but was given after a 
hearing and in the exercise of a judgment and discretion confided to him by 
law, it cannot be reviewed, or be be compelled to retract it, by mandamus. _ 
it would be difficult. to formulate a question more decidedly calling 
for the exercise of judgment and discretion than the one involved in 
the record of this case. There had to be a decision as to whether 
the land in question was subject to homestead entry. The facts con- 
cerning it were practically indisputable and the solution turned upon 
the application of legal principles. It appeared that relator was. a 
| trespasser. upon the land ab ingtio; it was not public lands of. the 
United States when he made his entry. The State of Florida had a 
7 perfectly good title to it in fee simple. For reasons which do not 
concern the relator, the State quitclaimed the land to the United 
States and as a part of the same transaction regained title by the 
use of the Swamp Indemnity Certificate, heretofore described. This 

was done in pursuance of a contract entered into between the parties, 
- whereby the United States agreed that the State should convey the 
land to the United States and should. be, eo instanti, restored. to its . 
title. Under well recognized principles of equity, end upon. the ap- 
plication of the maxim, “ Equity looks on that as done which is 
agreed to be done,” the United States held the legal title, after the 
quitclaim deed from the State. was. delivered, merely as the’ trustee 
“for the State of Florida; just as the vendor of real estate is the 
trustee for the vendee after he has signed an enforceable contract to 
sell it, and before he has delivered a deed conveying it. The con- 
| sideration upon which the agreement between the United States and | 
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the State of Rionids was based does ob concern scpalatan ‘He. dow. 

| not occupy the position of an innocent purchaser or an entryman in — 
- good faith. The lands upon which he made entry were not “ un- 
- appropriated public lands” of the United States but lands belonging 
to. the State of Florida under a patent from the United States issued 
more than thirty years before relator’s trespass; and as mneney: : 


stated, the State’s title was good in fee simple. . 


These considerations lead to the conclusion that the aeueca of 


: the Secretary was right. But whether right er wrong, it was:a de- | 


cision of a question involving the public lands of the United States, 
within his exclusive jurisdiction, according to repeated holdings of | 
the Supreme Court of the United States and the Court of Appeals © 
of the District. For this court to review it, would be to convert: the | 
_ writ of mandamus into a writ of error. | 
The record fails to show that the decision oR the Secretary was 
~ either arbitrary or capricious. There were three hearings in the 
‘Department in which relator was represented by able and enthusi- 
astic counsel, and full consideration was given the somewhat difficult © 
_ and complicated question involved. The conclusion reached, whether 
erroneous or not, is not a subject of review in this proceeding. * 
The Clerk will enter an order as the petition. © 
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- Kbandeiiment: 2 » 
. See Contest, 83 Contestant, 5. 
Alaska. or 
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' 1. Regulations. of May 18, 1916, 


governing coal Jand leases---_ = 


of May: 18, 19162._2~_22 Siar ak a ane ee 


1916, relating to the acquisition of 


title to public lands in’ Alaska-_--__ 


227 


4, Protest against: a homestead en- — 
try in Alaska, based on adverse oc- _ 


eupancy, . is, barred by failure to as-— 


sert. the. adverse claim: within the — 


period of 90 days provided by sec- | 
aE ‘Boundaries — 


tion 10 of the act. of May 14, 1898. 
5. The Judgment of a court of 
competent jurisdiction. awarding the 


right ‘of possession as ‘between ad- — 
verse’ claimants in a ‘proceeding’ in 
accordance: with. the. - provisions of | . 


section 10 of the act of May 14, 


1898, as. carried - into: the. act of 


March 3; 1908, -is. binding’ upon the. 


land department in so far as the. 
right of possession as. between | the 


parties is concerned___ bic reste igt ates 


555. 
6. The provision in the. act. of 


' May. . 28, 1908, authorizing the: con- | 
solidation of coal land locations ANS 2 
the Territory of Alaska under’ Cer 


tain | _ circumstances, 


tions’ as. had been » in. good: faith 


contemplates ; 
only such. valid. and. complete. loca-_ 


made and ‘maintained in . accordance 


with >the: provisions: of the prior. 


existing law of. ‘April: 28, 1904; and | 
does not operate to- validate or cure. 
prior locations which were. defective. 


or invalid because. of failure to open 


or improve mines, erect monuments, 
or to prepare and file notice of loca-. 


_, tion as required by the. law in force 
wet that stime <2 Foo 
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7, Under the coal- land laws. appli- © 
cable. to the. Territory .: of Alaska... 
work: done. merely. for prospecting. es 


purposes, and not with ‘the purpose . 


Or design - of. actually. mining and - 


producing coal, does. not. meet. the re- 


quirements of the statute and. does . 


not: serye ag a basis for a valid loca- 


_Amendtiiont. . - 
. See. Contest, 5; Desert Land, 2 


~ Application: | | a 
See Coat, Oil, ‘and Gas Lands, 3; 


Homestead, 6, 11,. 22, 25:5 States 


“and Territories, 2, 6. 


J13- 
2. Regulations of June 18, 1916, 
modifying. section 3 of regulations — - 
150. 
3. Circular (No. 491) ‘of July 19,0) | 





“ 


Application—Continued. 
4. By the filing. ‘of ‘a homestead 


. missions, - 


-summated, 


Pai ge. 


application in all respects proper a 


: and complete the applicant acquires 
a- right which upon his death ° prior 


to allowance ‘of entry ‘descends: ‘to 
his ‘heirs; ‘but no’such right is ac-'* 


_ quired ‘by - the filing of ‘an applica-- = 
‘tion incomplete because not’ accom-" ~~ 
panied by the requisite fee and com- — 
as: will: descend | to. the — 

heirs of. the applicant ‘in event of — 


his death prior to payment of such ~~ 


fee: and commissions_—---W 2s anon 


Asphalt Lands. | 


173 


See. Coal, Oil, and Gas Lands, i s oa | | 


Claims. — 
See Homestead, 24, 


‘Burden of. Proof. 


and esata de of i 


$ee Contestant;. 2: Mineral. Land, 


8; Railroad Grant, 3. 


| Garey Act. 


See. Desert Land, ‘It. 


Citizenship. 


4. Where an American-born, wo-. © 
- man who has ‘ost her citizenship by 


marrying a foreigner returns to: this 


~ country. and procures: a ‘divorce she 
_ thereby regains her Amertean citizen-"* 


ship and becomes qualified in that” 


_ respect under the. homestead laws, 
. without the necessity of sea enbegant 
- tion ‘utes pide hear eee Oe Ea ease v2 


2. In view of the conitieting de. 


cisions of the Federal courts, the De- 


partment declines’ in this case to” 
pass upon the question whether ‘a:. 
declaration of intention to become — 
a. citizen, filed prior to .the: natural-— 


ization act of June 29, 1906, 


must, 7 
‘in view of. the provisions of that 
 act,- be consummated’ within seven 
years from- the date that act became 
effective, or whether, if not so con- 
it continues in force and 


effect after the’ expiration of that” 


period - 


Classification of Lands. | 


Sot te eee, 


~ See. Coal, Oil, and .Gas. Lands, 1, 


4 5: Homestead, 16,. 21-27, 31,. 


Coal, Oil, and Gas Lands. 


See. Alaska, 1, 23 etaairoag Grant, oe 


4~T. 


GENERALLY. 


oul, Section’ 9 of the cedlatins of 
March 20, 1915, ‘under ‘the act: of 
July 17, 1914, providing for. agricul- 
tural entries of lands ‘ withdrawn, — 


656 


Coal, etc., Lands—Continued. 
classified, or reported as valuable for 
phosphate, nitrate, -potash, oll, gas, 
or asphaltic minerals, amended to 
require that nonmineral entrymen of 


INDEX. 


rae: 


lands subsequently so  withdrawn,.-. 


classified, or reported, shall be nott- 


fied of their right to apply for re-~ 


stricted patent therefor under_ sec- 


tion 3 of said act, and that upon © 


- failure to file application for patent. 


within thirty days or to apply for. 


classification of the land as nonmin- 


eral, the entry will be canceled____ _ 


2. The mere fact: that lands con- | 


taln deposits of coal is not sufficient. 


to warrant their disposition under, _ 


the - ‘coal-land laws 5. 


contain workable deposits—that. is, 


but. to make 
them subject to such laws they must. 


coal-in such quantity and of such 


-quality- as would warrant a prudent 


coal miner. or operator. in the ex- | 


-penditure and labor: incident to the 


opening and operation of a. coal 


mnine or mines on. a commercial 


. 494 
3, The’ fact that an applicant to . 


purchase under the coal-land- laws. 


Imay have trespassed by the removal 
of ‘coal for the purpose of. sale while 


the land applied for was embraced _ . 
in an order of withdrawal does not ~~ 


of itself invalidate the application—. 


CLASSIFICATION. 


513 


4,4. classification of lands” as s 
coal. is : subject’ to supervision. and . 
review by the. Secretary of the In- - 


(LODO eee eae re nwa ee ae eeie 
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5. In performing the duty of pass- 


ing upon the sufficiency of appli- 


cations for classification of land as 


nonoil, the Commissioner of the Gen- . 


eral Land Office may submit such. 


applications to the Geological. Sur-. 
vey for consideration and feport; 


and -reports and recommendations. 


made thereon by the Geological Sur- . 
vey, when adopted | and. acted: upon - 


by the ‘Commissioner, 


are. as’ fully” 


his action as if he had himself ex- 


amined and. acted upon. such appli- 


cations without aid of the Geologi-__ 


Gal Survey oe ee Se . 


Commissioner, . General | Land 


Office. 


See Contestant, BL 
- Confirmation. ut. 


170 


al’, Discretion | in allowing” contest. 


i. Where final proof: ig “submitted — 
after the statutory lifetime. of an . 
entry, and. within two years. from 
the’ date ofthe issuance. of the re- . 
ceiver’s. final receipt “additional evi- | 


“dence is called for. by. the land de 
: partment or contest or adverse pro- 


Confirmation—Continued. 


- ‘entry, 


7. 


- homestead entrywoman, 
entry as a widow, leaving surviving 


name, 


‘standing an intervening 
test, to aver that entryman left. no : 





ceeding is instituted against the 
which operates .to suspend 
action upon the entry by the board 
of equitable adjudication, the pro- 


Page. 


| . Viso,to section 7 of the act of March. :° 


3, 1891, does ‘not bar. consideration | 
by the board after the expiration of 


the two-year period —.- nnn n 


Contest. 


16 


See Finat Proof, 1; ; | Homestead, 1. : 7 


, ‘Practice, 2, 3. 


-4. There is no statute authorizing — 


contests against State, selections,. and 
it is not. the. policy of the land de- _ 
partment to permit such_ contests, 
- especially where the matters alleged © 


in the contest. affidavit are matters 


of record. in the Jand department__. 


2. Under. Rule -2 of ‘Practice a 


qualified to mike homestead entry 
by reason of being the proprietor of 


201 < 


contestant must be qualified to. make 
entry, under the law specified by 
him, at the time of. filing his affl- 
~ davit of contest } and one who- is dis- 


more than 160 acres of land, is not 


qualified under : Rule 2 to initiate a.’ 
contest with a view. to’ making home- | 


‘stead. entry; and where so ‘disquali- 


fied at the date of filing affidavit, 


the fact that such disqualification ‘is 
subsequently removed | does not have 
the effect to - -alidate the contest____ 


205 


8: ‘Upon the death intestate of a 


who made 


a husband and children, the husband *'* 


does not have the sole right of suc- 


cession to entry, but where under the © 


Statutes of the State the husband is 
an heir of his wife, ‘the. right of suc 
cession is to the heirs generally ; ; and: » 


a contest against such entry must 
make both the husband and: the chil-'— 


dren parties, meet the requirements: 


of Rule 2 of Practices respecting the. 


residence, 
heir, 


upon each of them. Ne Some oe 


and age of each © 
‘and notice thereof. be served 


245 


4. A contest against the ‘antey of: 


a. deceased homestead entryman on 
the ground. that he left no statutory’ 


successor should. allege that he left - 


no widow, heir, or devisee, 


merely that be “left no heirs”. 
5. An affidavit of contest charging 


and not — 


446 


that the deceased entryman “left no © 


heirs ” 


widow, heir, or devisee______ doesn, 
6. Where a homestead entryman 


‘may be amended, notwith- - 
junior. con- 


446— 


who had declared his intention.:to...: 


become a citizen,, but had-not yet 


completed. his citizenship, was, while . 


visiting his native. country, 


pressed 


im- < 
into the military. service 


Contest—Continued. 
thereof, his . absence. due to such 


 (3T- Stat., 


cause, which is beyond his control, 


_ will -not-.be considered an abandon- . 
- ment. of his homestead ene belek aas 


Contestant. 


INDEX. 


Page. 


205°} 
‘|: . be recognized as entitled toa prefer- 


See Contest ; | Practice, 2,3; School 


Lands, 5.. ° 
1. After an entry ‘has: been’ can- 


entry. in exercise of his preference 


celed as the. result. of a eontest, the 
right of the contestant to make 


right is a matter solely between him _ 
and the’ Government, and the entry- 


man has no longer; ‘any such ‘interest cyt 
in the land as entitles him to be 
heard with respect to the contes- 


tant’s right of entry; nor does the — 
entryman,. ‘by settlement and ‘the fil- _ 


ing of an application to make second | 


entry of the.land within the prefer- |. 


ence-right period, acquire any right | 
as against the successful, contestant_ 


2. The allowance of an entry to a 


successful | contestant in. exercise of 


his preference right constitutes a de- 
termination by the land department’ 7 
that ‘he. is prima facie entitled to An 


such right, and one attacking such 


entry on the ground of the entry- 


man’s disqualification; assumes the © ~ 


burden ‘to establish the: truth of the 


charge ep see See eee 


3.: While the Commissioner of the — 


453 


General Land Office may, in his dis-. 


-eretion, avail himself of the aid of a. 
contestant to determine the validity. 
or invalidity’ of. a-school indemnity. 


selection,. his. refusal. to accept: such =. 


aid,is not the denial of a'legal right, 


and: his exercise of discretion in such. 


matter will not be controlled by the - 


Department unless abuse thereof ts. 
458 


clearly apparent_-- ~~ _-u.---_L. 


4, An: affidavit | of contest will be - 


construed. more strictly where: the . 
sufficlency of the. charge ig put. in’ | 
-issue-prior to allowance of the con- - 


test: than in a case where contest © 
has. been allowed and gone to hear- © 


“ing: and the proof: satisfies-. the 
charge, whether construed liberally | 


or technically, and: warrants cancel ; 


lation of the: @niry senso 2 Saeed its 


446 


5. A. charge of abandonment. af. Aaa 


homestead made. under. the pro-:: | 


visions of the act of June 6, 1912. 


123), is not. sustained -- 


where the evidence produced shows: - 
that.. the . contested. entryman has ~ 
not. been absent from the land: coy-'° 


ered. by his. entry for. as-long a 
Departmental’: - 
decision: in: Stout v, Low: (41. L. D., 


period as siz months... 


629}, distinguished_._2 


B71 


6. Where relinquishment. of an en- .. 


. ey ‘js. filed: with full knowledge of 


- 48187°—vor, 45—16-—_42 


Contestant—Continued. 


. the: 11 oh p11 ht ea ae ea 


the filing of. a contest against the 


| 7 


“Page. | 


entry, such rélinquishment will be — 


presumed to have. been. induced. by- 


the ‘contest, and the contestant will ~ 


ence: right to enter the land, not- — 


withstanding notice of the contest 


may not have been served upon the 


_ -entryman at.the time of filing. the. 


relinquishment | i aa ar ee ree aay 


7.. Service of matics: .Of - corkent 
against an entryman: legally . ad- 
_judged.insane may. be made by de- 


livering a copy of the. notice to the 


548 


statutory guardian or committee of - . 


467 
; 8. A contest on the ground of = | 
- noncompliance with. law will lie 
- against a homestead: entry under the 

act of June:6, 1912, after the ex- 


piration -of six ‘monthe from the date. 


of entry, notwithstanding the entry- 
man may have - been: placed: under 


he had not established residence and 


: judicial restraint. before the expira- 
' tion of the six-month period, where 


otherwise complied with the law | 


prior to the time he. was placed’ 


under such restraint... ite ateead slant 


| Contiguity. 


See Settlement, 2, 


( Continuance. | 


see hae 2, 3. 


Contract, 


See Relinquishment, 1, - 7 


‘Corporation. ee, 


See. Reclamation, 6. _ 


Cultivation. — a2 
* See Homestead, T, 9, 28, 29, 32-34, | 


Dalles Military. Wagon Rood 


Grant. . 
See States and Territories, 5. 


Deciduous Fruits. 


see Desert Land, oD. 


‘Desert. Land... 


See School Lands, 1,. 


GENERALLY. . “9 neg 
oF Circular (No, 474) of May 18, 


1916, governing entries and proofs 


' under the desert-land ASWE sae 
. ee Apart from and independent of © 
‘the. ‘requirement of adjustment to a 
‘> pesurvey, desert land’ entries made’ 


5593: 


845 


in Imperial Valley, California, are no- . : of, 
exception to thé rule permitting the can 


amendment of an entry where the 


entryman has improved- a tract of 


‘land which he had-endeavored in | 


good faith to properly describe in: 


making the ONTRY ee 


: 


3. The provision: of section 5: of. -- 


the act of oe 3, 1891, that a 


658 | INDEX. [von. 


Desert Land—Continued. : Page. Desert Land—-Continned, -: Page. 


desert land entryman shall file dur- 


ing: each year proof of the expendi-. 
ture of one dollar per acre, :is man-: © 
the Commis- 
Land Office - - 
nor the Secretary: of the Interior. 


and neither 


datory ; | 
the General 


sioner of 


has authority to extend the time 


within which to make such expendi- 


) WATER SUPPLY. 


10. The desert-land’ law requires : 
that al.entryman thereunder shall re-* 
claim the land embraced in‘ his:entry: 





before ‘he is entitled to ‘patent ; and 


' the mere ' fact that the land depart- : 
- ment recognized as a sufficient source 


of water supply the water company _ 


the applicant: is -entitled: 


- with which the entryman had a con-. - 
tract for water to irrigate the land, 
and that the entryman made expen- . 
ditures on the faith . of that recog-. 


ture andfurnish proof: thereof_.-.. 172.| nition, does not warrant the accep- 
_ 4, In view of the provisions of the — ‘tanee of final proof upon the entry | 
act of March 28, 1908, the land de-: where it appears that the company’s | 
partment is without authority to re- - works,. a8 now. existing, are insuffi- ._ 
ceive, entertain, suspend, or. allow | ‘cient to insure a -water supply for 
an application to. make desert-land — the. permanent reclamation of the 
entry for unsurveyed land__..-2--- 188 |‘. ° land -.-------------------.------ 14 
5. Where land is adapted solely to. .| 11. Mutual. water ‘companies, or- 
the production: of deciduous fruits, : ganized by the water users them-_ 
such fruits may be considered “* or- : selves, and not engaged in the. sale 
dinary. agricultural crops” within |: of water or water rights, do not . 
the meaning. of the desert-land law; come within the act of. the Idaho: 
and a showing by a desert-land en- —— Legislature of Mareh 13, 1909, regu- 
tryman that he hag an adequate —- lating, and controlling. the. sale of 
“water supply to successfully irri- water rights within that State; and. 
gate and cultivate his land for the = a desert-land entryman within that 
production of deciduous fruits, is State, whose source of water supply 
sufficient to meet the. ‘requirements a is such. a water company, will not be. 
Of ‘thé Taw Skee eee ees 481 required to furnish the certificate of _ 
6. The mere filing in the office of - the State engineer showing that such. 
the county recorder of a notice of in-. - company is authorized to sell water_ 180 
tention to claim certain unsurveyed- -|: gag 5, ACT- oF M icon 4, 1915. a 
lands under the desert-land laws é 12. Instructions of. May. 9, 1916, 
and of an appropriation of water ‘supplementing instructions of April 
for the purpose of Jes ee Me 7 13, 1915,. under. the. act of March 4, : 
same, does not constitute the initia-.. . 1915, providing for . the . relief of tae 
tion of a right thereto under the act ps desert-land. entrymen_i22-2 2 ae! -B4 
of March 28, 1908, which. may be 13. Section.5 of the act.of Mages 
perfected under section 3 of the act | 4, 1915, permits the perfection. of 
of February 11, 1915, providing for. | eertain desert. land. entries in like . - 
the opening of lands within the Fort “manner: as homestead: entries, but, 
_ Assinniboine abandoned military res-: a desert land entry’ perfected ander’? 
ervation————-—- Basen Cee ie NY ee es 811 such act in the manner required of 
7. Where land, at the time of ap- i ‘homestead entrymen. is not. trans- 
° plication therefor under the desert- ‘muted into a homestead entry, but 
land law, is practically all covered ~ O Aeenging a. desert land entry subject 
“by the waters.of the Salton Sea,: |: to a-new. kind of proot_.__- 45 
such application should be rejected. 599 |" 14. Section 5 of -the actor March 
(CHUCKAWALLA VALLEY LANDS, 9 __ ' 4, 1915, providing for: the ‘relief: of | 
8. Regulations of May 18, 1916, |. desert land entrymen, is applicable. 
~ under act of April 11, 1916, relating only to: lawful. desert’ land entries ~~ 
to desert-land entries in’ Chucka- | made prior to. July 1, 1914, and: 
walla Valley__-_____—-----=~---~- 86 pending at the date of the act; and: 
9, In. determining .when. “annual: has no application to an entry can- 
and final proofs become.due in con- . |° celed prior to the act for failure to’ 
cnection with. desert-land entries em-. make the necessary proof and ‘which: 
bracing lands in the Chuckawalla | had. not been reinstated__2--.---_- 187. 
Valley, in the State of California, ., 15. A desert.land application’ pre- eo 
_ described in the acts of June 7, 1912, ... - sented prior to and. pending at ‘the: 
-and.March 4, 1913, the period be- - date of the act of March 4,°1915,°° - 
tween. June-7, 1912, and May 1, | pased upon rights initiated prior to 
1915, should be .excluded, and the July 1, 1914, and which should have” 
statutory period of the entry ¢x- been allowed: when ‘presented, and ° 
tended accordingly----.----~----- 24 | “will, when allowed, relate:back to ~ 


:. the initiation of the claim, is with- | — 
:. ‘jn the spirit of the remedial pro-. © 
visions of section 5 of said act, and | 
to: avail 


situated; and the. Commissioner of _ - 
the General Land Office is -without 


authority. to forbid the local. officers: me 
to authorize the taking of, proofs. be- 


fore any. officer named. in: the. stat-.. 
ute merely because his office is lo- 


fi 


45]: INDEX. . 
| ee Page. | Final Proof—C€ontinued.  ——: Page. 
himself. :of - the. - relief. Mccain cated: in the same’ owe as ane local 
‘thereby an sissies ope Si - 200 © land :offiee=—-. 22 Ue tee ee 514 
_. 16, Where. a. desert Tana: entry-. | Forest Lieu Selection, - ~ 
man ‘after. making .the. required: ex- “41, The fact that part of the land 
penditures, and being: unable: to: re- . ” in-a forest liew selection was occu- 
claim the land, relinquished his-en- — pied adversely to the selector at the 
me ae aay aaa care ee : date of the filing of the selection 
a0 =, Same. and) .Uner Pett 0 does not render the cntire selection — 
February 3, 1911, with the. purpose ‘invalid, but as to the land not. so’ oc- 
of in good faith complying with the — -cupied the selection is good ‘and su- 
ae Brean peel perior to any settlement claim ‘sub- fa mo 
tures .under the second entry, . he > see ela Be ear ge E ae _ 
may. receive credit for the expendi- authorizing forest:Jieu selection, un- — 
_tures made-by him under his first der the act of June 4, 1897, of lands . 
entry for the purpose | of. availing which have ‘been: withdrawn or: 
himself of the . remedial provisions: classified as coal.__ii--..------. 157 
of section 5 of. the act of ‘March . | OS ee. 7 
A WONG che ee EY Forest. Reserves. 
Canny Act LANDS. le we. et See National Forests. => 
17. Regulations. of Noveniter 23, Fort Assinniboine Lands, . 
1916, concerning eliminations from See Desert Land, 6. 
applications for segregations under : 
the Carey Act. and acts. ae - Gas: Lands, oad 
tory. thereof eat eel a 535. } See Coal, Oil, and. Gas Lands, a 7 
Designation. | Reg eo ft | Grants for Education. - : 
See ‘Classification . of Lands. ns: See States and Territories, ‘oS 
‘Divorce. Gros Ventre Lands, 
See Citizenship, 1 See Indian Lands, 5, 6. x 
Entry. | 7 Sey Heirs. — o 
See: Vontestent, I, 25 Repayment, | See Apptication, 1 1+ Contest, 35; 
D 5 Path ae ae n is : Indian pang 15; Insanity, 1, 2. 
Wor land in more than one: s- 
trict. -See Land District, 1, | Homestead. ih aa . eis 
2. An agreement made before en- See ‘Alaska, | 8B; Citizenship, 15. 
try to acquire title under the non- Contest, 2, 3, 4, 6; Reclamation; 
mineral public land law with a. Residence, 2, 3 ; Settlement. : 
view to conveyance of such title to” GENERALLY, 
another when secured is fraudulent. 315 ri me era under the act ot Eu 
: pr esignating whic 
Equitable Adjudication. entry the husband naa. wife elect to 
See Confemenon, et . reside upon in case of intermarriage — 
Fees. - of a. homestead entryman and a _ 
See. Homestead, 12, homestead entrywoman,. should. be a 
Final Proof. ) sagt filed prior to discontinuance of resi-_, 
1. Final proof may be - Pearce _ dence upon either. tract or. within . 
during. the pendency of a contest ~ a. reasonable time -. thereafter, _ yet... 
and. suspended until final determina- failure to 80. file such ‘election is. 
tion. thereof; and: while. such proof — not of itself. sufficient | ground for. 
should not: be considered in deter-. — |- contest. where the right in fact 
-. mining the merits ‘of the contest it~ exists: ae aera 108 
maybe. used for the purpose of | es SETTLEMENT. | Sea SE 
cross-examination during the triali. :.7 [| 2. The plowing of a re ‘furrow 
2.. Under - section ".2294,-. Revised - . - ground a settlement claim is: a suf." . 
Statutes, proofs, affidavits, and. - ficient. marking thereof within. the: 
oaths, concerning. entries. of the . meaning. of the-act of August: 9,.— 
classes specified in the statute may 1912, requiring the exterior bound-. 
be taken before any. of. the -officers ‘aries of .settlement claims. under 
- therein named in ‘the county,. parish, - the enlarged. homesteads acts to be — 
or land district: in which the land is * plainly marked??__-. 2-22 461 


3. It is not essential that a settler::: 
shall himself mark the boundaries . . 


of his. claim,. and. where--at-) the 


time .of-.settlement..the boundaries 
are, plainly...marked. -by..a furrow. . 


placed there: by. a. prior intending 
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settler who has abandoned all claim 
thereto, such marking is sufficient 


to meet the requirements of the act. ; 


of “August 9, 1912-22320. ouEs 


461 


4, Where two settlers together . 


9; An entrywoman under section 
6 of the act of June 17, 


1910, is not’ 


required’ to: personally perform: the 





physical: labor of preparing the: soil — 
~-and cultivating and harvesting.‘the 


crops, but it will be deemed a com- 


pliance with the requirements of the 


law if. such: work be done under ‘her: .. 


claim an entire. section, .a. plain. . personal | supervision-—-—.:-__—--__ ‘449 
furrow plowed around the outer . MititTary SERVICE, CREDIT FOR. © 
boundaries of. the section. is a suf- 10. Credit for. ‘military service 
ficient marking. of the settlement can not be allowed, under’ ‘section 
claims within the meaning of tbe 2305, R. -S., to reduce the required 
act. of August 9, 1912, regardless - period of’ cultivation upon an en- : 
of whether the dividing line between vat larged. homestead | entry under: “gee: 
the claims is marked or not_-__... 462 tion 6 of the act of June 17, 1910. 
In NATIONAL FORESTS, ha [See modification, pages 451 and © 
5. The act of June 11, 1906 (34 3-9 | ene ede ee oe ede eity SE ai oh 449 
Stat., 233), awards one who has ap- See hereof, ‘82, 83. _ | 
plied. for the listing ‘of lands in.a- ADDITIONAL, . 3 
national forest. merely “a. prefer- 11. The qualifications to inace: ad- _ 
ence right of settlement and entry,” “@itional homestead entry. under the 
and no claim under such act is act of April 28, 1904, must exist at 
initiated until . the -Seeretary of the date of entry ; ; and entry under 
_ Agriculture has listed the land for that act can not be allowed where 
entry, such list has been filed in the | the applicant is not at that time the 
local land office, publication thereof -owner of the land embraced in his 
made, and the application to enter original entry, as required by the 
filed by the applicant for the listing. 593 | act, notwithstanding he owned ‘and 
6, Upon elimination from a na- occupied it at.the date of the filing 
tional forest of surveyed . school of his oi alae erm 919 
lands, the right. of the State under Der ns: 
its grant attaches immediately and Smconp. i 
is paramount to an application to 12. The laws and regulations + re 
make entry,’ tendered. by the appli- “lating to the’ payment of fees. and 
eant for the listing after the land. _ ee ae cree ee in 
has been opened to entry, which hat Homesteaa entries: apply... wi 
Opening is subsequent in time to the equal force to second homestead en- 
elimination of the land from the bilge sand ao capp i caren: 40 mar? 
national forest-__---_- ae a 593 | (second homestead entry, not. accom- 
: .  f panied by the requisite fee and .com-- 
WIDow ; Hrs ; DavISHE. missions, is. not a complete. applica-.. 
ie Where the widow. of .a deceased | tion and. does not. segregate ‘the | 
homestead entryman fails to assert OE a le ee Ss oem 189 
her statutory rights of succession to : ap ae _ 
the entry of her deceased husband, Souprers’. m coe, Bs - 
and just prior to the expiration of — 13. The land department has no 
the lifetime of the entry the heirs, authority to extend the statutory 
who for nearly four years succeed- period of six months from the filing  ~ 
ing the death of the entryman com- — of ee aoe to make ent y and set ae 
lied with the requirements of the within which to make en oe and sec- 
law, 1 in order to a the entry sub- _ tlement ~—~--+~~---=---~-~-~-~~.- 163. 
mit final proof thereon, the widow 14. By failing to make entry and 
will be considered to have aban- ~ settlement within six months from | 
doned her rights, and patent should the filing of a soldiers’ declaratory — 
“issue to the heirs_-_..22---_..___. 100 statement the déclarant. loses - all 
8. Upon the death intestate of a [| rights thereunder and exhausts the ~ 
homestead entrywoman, -who made right to file declaratory: statement ; 
entry as'a widow, leaving surviving but where such’ failure is due to sick- 
a husband and children, the husband ness or climatic: conditions, the de-: 
does not have the sole right of suc- clarant may be permitted.to make ~ 
cegsion. to the entry, but. where - homestead entry of the land after 
under the statutes of the State the the expiration of that period, in the: - 
husband. is an heir of his wife, the absence of any enveEventne: ‘adverse. : 
right of succession ig to. the heirs: Claim 7322.22 ote ee A ee 163 
generally! —~ -i--.-~-~-+~-------_- 215 SOLDIERS’ ADDITIONAL. ie ene, 
CULTIVATION, 15. An assignment of a soldiers’ * 


additional right, or the affidavits ac- ~— 
companying the same, must clearly _ 
and specifically describe and identify 


_Homestead—Continuod. 


’ tiguous lands. under 


45} 


. the. particular right a sites end: a 


~ general bill. of. sale by a soldier en-: 


_ titledto an .additional Tight, cover- 


chattels of © ‘which. he may: be. pos- 
- sessed, can not’ be: ‘Tecognized a8 an 
assignment of such Tight___~- ese ats 


16. The classification of land as. 
; mineral An character under. the act. . 
of February 26, 1895, does ‘not pre- wa 
additional | location: ‘— 
thereof, provided. it be satisfactorily . 
_ shown that. the land is:in fact non-— 
‘mineral and puniect HO: ‘such -loca-— 
MNO te Sl a a ete ee 


vent soldiers’ 


Av. Land occupied by. one qualified 


_ INDEX. 


Page. 


. ing all of the personal. ‘goods and... 


99: 


110° 


to.. acquire, title .thereto under the - | 


_ public Jand laws is. not subject to — 
soldiers’: additional entry—————~+-~~ 


. STOCK-BAISING, -— 


315 


18.-Instructions of: qanaks 27, “ 


_ 1917,. under .act’ of December 29, 
' 1916, regarding: fdngamecarnenr home- 
S1GRO8. eee a a . 


ENLARGED. | ~ 


625 | 


19: Circular (No. 486) of July 8, 


1916, under act of July 3, 1916, con- 
eerning additional entries of noncon- 


homestead acts. eat ee ee igh ; 


the enlarged A cf 
- 208 


20. Instructions of ‘April 11, 1916, 


amending ‘paragraph: 6: of instrue- 


tions of: ‘April’ 1%, 1915, ‘relating to . 
petitions for designation’ under act 
of March 4, 1915_-____ Se - 

21. The approval of a right “of : 


way under the act of March 3, 1891, 


83 


does not of itself prevent a. designa- 
tion of the land on application for . 
enlarged homestead entry under the | . 
act, of March 4, 1915; and where it — 
appears that the applicant for entry _ 
will be able to comply with the re-— 
quirement of section 4 of the en-| 
-larged homestead act ss to the area 
to be. cultivated, taking the entire — 
area embraced in the application . 
into. ‘consideration, notwithstanding 


the whole or part of ‘certain legal 


subdivisions may be subject to a 


right of. way for an irrigation reser- 


-yoir, the entire’ area. may be desig- 


. nated; -but if it appear that. it will . 
be ‘impossible for the. applicant to 


comply with the requirements’ as to | 


cultivation, ‘the 


legal ‘subdivisions _ 


subject to the right of way rendering - 


— such. eompliance impossible should be 
excluded from the designation —._~ 


22. An application to make second 


27 


entry: filed under the enlarged home- - 


stead act ‘for undesignated land and 


showing prima facie that. the land 


is subject to. entry under said act, 


which application is. suspended to 


Homestead—Continued. _ 


661 


“Page 2 


allow the applicant to file petition — 


for designation and to. furnish evi- 


‘dence of ‘his qualifications to make’ 


second entry, segregates ~ the land 


during the period of suspension 
against a sabscauently alea ‘applica 


PG a ee 


“23. It 1s incumbent upon an Sik 
cant to. make entry under .the en-' 
-larged homestead act to show that 
- the land applied for is ofthe char- 
acter subject to entry under that 


34 


act, notwithstanding the land. has © 


been designated by the Government 
as of such character....---._-__ + 


197 


24, The fact that land contains — 


timber suitable for ordinary agricul: 


tural-uses, but not of sufficient mer- 


' chantable value. to justify a timber 


entry of. the land,: will not prevent 


: entry thereof under the provisions ‘of 
~ the: enlarged homestead: act, where 

the land is otherwise of the. class — 
subject. to such. entry 
25. Upon--allowance ‘of an’ appli- 
cation to enter accompanied bya pe-~ 


197 


tition: for designation under the en- : 


larged homestead act, the rights of 


the applicant attach as of the date 


of. the filing: ofthe application, and” 
- petition, and all rights under a con- 
-° flicting. intermediate application are - 


thereupon ¢a: anstanti- terminated as 
to the land -in ‘eonflict___2 LL 
26. Instructions: of | ‘October | 30, 


1916 (Circular “No. 514), under act 
concerning _ 
additional entries in Idaho under the . 
493 


of September. 5; “1916, 


enlarged homestead act 2-0-2 


55T 


“27. Instructions of December 26, 


~ 1916 (Circular No. 517), regarding 
“lands in North. and South Dakota 
and. Kansas not subject to designa- 
tion under the garg eet Honea 


act a ns A CT Pe es en Se a 


585. 


28, ‘Where the -widow of. a. de- 


ceased homestead entryman makes 


an additional entry under section 2 ae 
of the enlarged homestead act as 


amended by the act of February id, 
_ °1913, it is incumbent upon her to 
Make full compliance with the re-— 
quirements of the homestead law in 
the matter of Tesidence, as well ag. 


cultivation ‘and improvement, ‘upon | 


either the “original 


29. The. provision in. the act of 


OF additional" — 
7 -- 104 


June 6, 1912, requiring double. the a 


area ” of. cultivation in the case of 


entries ‘under Section 6 of the en- . 


double the proportional part or frac- 


_larged homestead act, contemplates. 


tion required to be cuitlvated in the 


case of other entries—that is, not- 


662 - 


ioiaediend-- conde 
less than one-eighth of the area ors 
ing the second year of the entry and 
not. less than one-fourth thereafter_ 

30, Where entry for elghty acres 


was: made under the enlarged home-. 


INDEX. 
Page. | 


150 


stead act as -additional. to an, orig- . 
_ inal homestead entry for 160 acres, - 
and final proof was..submitted and | 


patent issued upon the original and 
additional entries as one entry, . the 


| entryman may be permitted to. make 


a further entry for eighty acres un-~ 


der. section 3 of . the enlarged home- 


stead. act as amended by the act of: 


. March 3, 1915, as additional to his 


combined entry, where the land so 


taken was not subject to:entry at the 
date he made his. first aaaHione 


where the. land in the original entry; . 
as well as that in the additional. ap- . 


. plication, has been designated as. 


subject to. entry. under the enlarged 


homestead act; and where part of 


the,.original: entry is susceptible: of: 
irrigation at.a reasonable cost, and. 


the land embraced. therein is there- — 


fore not. susceptible of designation, 


there is no basis for additional entry 


under the act of March. 3, 1915 ----_ 

32. Credit for military | 
may be allowed, under section 2305, 
‘Revised Statutes, on entries under 


service’ — 


202 ]_ 
a (aa ae the» Northern Pacific Railway 
Company for lands within the ceded . 
. portion of the Gros Ventre, Piegan, . 
~ Blood, Blackfeet, and River Crow In- 


Section 6 of the enlarged homestead 
acts of February 19, 1909, and. June 


17, 1910, upon compliance with the 


es provision of said section requiring | 


- residence, cultivation, and improve- 


ment for the ner ‘of at. Teast, one. 


683. Credit for. callie? 


. 324 
service =f 


may “be allowed, under section 2305,.. 
_ Revised Statutes, on entries under. 


section 6 of the enlarged homestead | 


act of June 17, 1910, upon: compli- 


ance with the provision of said. sec-_ 
— tion requiring residence, cultivation, 


and improvement for the. period of. 


at least one year___-- et AI ee 


34. The three-year homestead - act. 
1912, does not have the — 


of June 6, 


451 


effect ‘to: reduce to three. years” the. 
five-year period of cultivation | re- 
quired* upon enlarged homestead en- 


tries under. section 6 of the act of 


~ June 17, 1910____-___ Seen See e 

35. It is not necessary that one 
who . has Submitted final’ proof and 
received patent on his original entry 
shall have remained — in continuous 


ownership of the land in order to 
entitle him to an additional. entry 


under section 3 of the enlarged 


449 


- homestead act as amended March 3, 


Wamestead’Gondause:: 


20° 
31. Additional ante under the act. 
of. March 3, 1915, may be made. only: 





1915, provided he owns waa occupies 
the same at the time -of making ap- 


plication for the additional entry__— 
Imperial Valley Lands 


See Desert Land, oe ie 


“1, Circular of May 18, 1916, under. 
act of March 8, 1909, providing for 
the sale of isolated tracts. or. lots 


in Imperial County, California—____ 


Indian Lands. 


pag ge. 


825 


88 


See Mineral Land,. 1, 2; Railroad - 
Grant, 11-13; -Repayment,: a ‘Bur 


wey, 4. | 

Peas. 2% e 
1. Instructions a guly. “As “4916, 

governing. the opening of Fort ‘Ber-" 
thold Indian lands_.-2+.------~-~ 22 

2. Circular (No. 489) of July 21, 


204 


1916, under act of July.3, 1916, con- < 


cerning homestead entries. on ceded 


portion of Wind River Indian ‘Reser- 
‘314 
, & Regulations of. Oct. 7, 1916, - 
concerning applications for. Colville. 
Indian lnnds 20 oon incisal ad ca 


vation Se wclhahcae a lat ana enetenpee basic. co 


See hereof, 14, 


489 - 


4. Circular (No. 510) of October” 


11, 1916, under acts of March 4,. 
- 1913, and April 11, 1916, concerning. 
eae occupants of railroad lands_-_ 


322 


. Where indemnity selection lists. _ 


dian. Reservation, restored. to the 


public domain and opened. to certain. 


classes of entries by the act of May | 


1, 1888, were rejected on the ground < 


that such lands. were not subject, to 
selection by the company as indem- 


nity, and during the pendency of an _ 


appeal by the company from such ac- 


tion the act of March 38, 1911, was 
passed, declaring ‘such lands a.part 


of the public domain and “ open to 


the oper ‘ation of laws regulating the 7 . 


entry,’ sale, or ‘disposal. of the same,” 


lists . for 


and the company thereafter filed. 
‘supplemental | 
theretofore. selected, tendering. the . 


the lands... 


necessary fees and receiving receipt. — 


therefor, the rights of the company. 


thereunder are superior to any rights | | 
acquired by. the subsequent tender of. — 


a homestead application | not based 
upon settlement prior to. the filing. 


. of the supplemental Viste cee 


6. Where indemnity selection lists 


17 


by the Northern Pacific | Railway. as 


Company for lands. within the. ceded. 


portion of the Gros Ventre, Piegan, 
Blood, Blackfeet, and. River. Crow _ 


Indian. Reservation, restored to the. 
public domain and opened to certain 


“Indian Lands--Continued.- 


as provided by sald latter act-—.--- 


45], 
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classes. of. entries -by the act. of. May 1, - 


1888, -were rejected on the ground that 
such lands were not. ‘subject. to selec-. 


tion by the company as indemnity, — 


. and during the pendency of an appeal. 
by- the company from such action the - 

-.. act of March -3, 1911, was. passed, — 
declaring such lands a part. of the - 


public domain and “ open to ‘the’ op- 
eration’ of laws regulating the entry, 


gale, or disposal of the same,”:and - 
_ the.company: thereafter, pursuant to 
~ instructions. of September 30, 1913,. 
from the General Land Office, ‘filed : 
- supplemental lists “for the lands 
theretofore selected, tendering the 


necessary fees and receiving. receipt™ 
therefor, the rights’ of ‘the company _t 


of a homestead application’ subse- 


_ thereunder'are superior to any rights — 
~ acquired . -by settlement’ or-the filing — 


quent. to. the date of, receipt . of the. - 


instructions. of September | 80, 1913, 


by the local officers, although’ prior | 


to ‘the fling | Of. the ‘supplemental 
MIB 2 ee ee aaa 


7. The. provision in. ‘section 3 ‘of. 


the act ‘of. ‘February. 20, 1904, au-_ 


thorizing the sale of the’ ‘ceded Red 


Lake ‘Indian lands remaining unsold — | 
at the expiration of five years from” 


the | ‘date of the first” ‘sale. under ‘that 


act without any conditions except 


the payment ‘of the purchase price, 
Was repealed by ‘the act of February — 


16, 1911, ‘after which date said 


lands were’ subject ‘to. “appropria-. 


tion only’ by homestead entry and | - 


the payment ‘of the ‘purchase. price 


ALLOTMENT. 


456 


8. Instructions of January - oh fee 


_ 1917, governing. patents in fee on. 


allotted: lands: in Blackfeet, . Fort 


~ Peck,. Flathead, Okanogan, and Yak- . 
ima irrigation projects_.__._-. ice . 
9.. Instructions -of. November 10, 


1916, concerning. allotment: selec-.- 


tions, by Turtle. Mountain. Indians... 
10.. Instructions of. October: . 16, 
1916 (Circular... No.. 511), concern, 


_ ing. exchange of allotments on ceded . 
492 > 


lands, under act of March 3, 1909__ 


11. A’ fee patent issued on an In-- 


dian allotment should include and. 
_ describe the legal. subdivisions cOv-. 
ered - by the allotment,. ‘inclusive. of | 
‘areas covered. by: approved: railroad | 


rights of way. under the act of 
March as 1899, with. the usual clause. 


_that* the CON ea anee is: subject, to. 
A738 


12.. The relinquishment of allotted 


Ute. Andian Reservation. and the .se- 


lands. in the, Uintah and, White River. és 


lection in lieu thereof of Jands 


Indian Lands—Continuea: 


193 


Reservation. 





within..the grazing reserve estab- 


3, 1905, 


663 | 
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’ lished by the joint resolution of.. 
June 19, 1902,. as: modified by the. 
acts of March. 8, 1903, and March 
is. authorized. and. gov-. 


erned by the. provisions of the act 


of. October 19, 1888, and not: the’ 


exchange provisions .of..the. act . of . 


~March 38, 1909, which are applica-_ 


ble only where allotted lands are: . 


exchanged for ceded. lands__.-____ 
13.° Allotted . lands: 
under the act of. October. 19,. 1888, 


509 


relinquished . 


asa. basis for selection of. other In-. |; 


dian lands in. lieu thereof, . are: not: 


subject: to: disposal under the home--. 


stead: laws -ofo2sce Soe eS 


508 


14, Lands in the north half: of - 


the Colville Indian Reservation,’ al- 
lotted in severalty. and: held. under: 


trust patents, constitute. a: reserva- . 
tion. of the United: States. within. 


that act, rights of way across rhe 


- the meaning of section. 18 of the act ~ 
+ of March. 3,..1891, and.the .depurt-..: 
} ment has jurisdiction, with consent. - 
of. the allottee or after condemna- 
tion, proceedings, to approve, nnder 


same for. an irrigation. canal. . Des: 


-. partmental decision in Icicle. Canal 7 


Co. 44. L. D., 511, distinguished... 563 


15. The acis of Congress author- ~ 


izing ‘allotment © ‘of | ‘Sioux Indian - 
lands contemplate - ‘allotments only ats 
to living persons; and: ‘where ‘one 
entitled to allotment. dies without 
- allotment having been; made or’ se- 
‘lection filed: by: him or in. his behalf,..: 
. the right perishes with him and his: 


heirs are not entitled to allotment 


| based upon: his WICH s eee 


568 


16, The Bxecutive.order of August | 


24, 1889, annulled the prior. order of. . 


May 17, 1887, and directed allot-.. 
ment . work anew on- the - Yankton : 


Held, the right to. al-. 
lotment must be determined . in ac- 


cordance. .with . conditions. existing, oa 
August 24, 1889, the. date. of. the 


President’s later . ene ee. 
Insanity. © = 


568 


1: Where: ‘the right of an. insane" 
entryman to- patent: under: the act ~ 


| of June 8, 1880, filly’ Vested prior’ 


to his: death, such right“descends to |. 
his: heirs, ‘and patent may issue’ to 
them © ‘upon — submission of” pager “er 


proof aan eee Fae ea TOSS PS SN RI SOIR Ss, . 


2; Departmental decision in’ aa 


of Anthony Siankiewicz, 38 -L: D., 
574,. modified in so far. as it holds” | 
that the act. of June 8, 1880, “can 
be applied only. in case the. "entry-. 
man be living. at the time the aie 
plication is made to offer proof” eke 


664 


| Insanity—Continued, 


-INDEX, 


~ 


Page, 


3. As long as a proceeding. of 
guardianship remains in force in-a- 
court having jurisdiction of -such 


matters, the. appointment 


of a... 


guardian is conclusive upon the land. - 


department,.- 


and an =: adjudication. 


that. a man is of infirm mind, dis--- 
qualified to conduct his own affairs, ~ 


so that the appointment of 4 guar-: 


dian is necessary for -his protec- 
tion, closes the question against.any | 


inquiry by the land -department_.__ 


- 4. Service of notice of contest. 


191 


against .an entryman legally ad-.. 


judged: insane may be made by de- --— 


livering a copy of the notice to the: 
statutory guardian or committee of.) 


- the: entryman__..-._.-...-_..=-.-- 


467 


. 6. The act -of June 8, 1880, “pro- 
viding for the protection of the. 
rights of homestead settlers who be-— 


come insane, 


‘has no application 


where the entryman prior to becom- - 


ing insane failed to comply with: 
the law in good faith----------~-— 


Instructions and Circulars. ae 


467. 


See Tables of, pages. XIX to XXII. 


Internal: Revenue Stamps. ss 
‘See. Records, i Set, 2S at 


Isolated Tracts, . 


‘See Imperial Valley Lands, : 


Judicial. Restraint.. 
See Contestant, t, 8. 


Land District. 


1, Regulations — governing ‘entries ze 
jn more than one land district. — 


(Circular No. OD) ee re 


Mandamus. — 


486 


1. The general - rule is that the 


‘courts have no power to interfere 


with the performance by the Land 


Department of the Government ‘of | 


the administrative duties devolving 
649 | 


NOD! Wasi ee ech eee 


2. Upon a- petition. for mandamus > 


to-compel the Secretary of the Inte- 


“ylor to accept and approve relator’s — 
~ homestead application, where it ap-_ 


peared that the lands in question 
were not publie lands of. the United 


States when he made his entry (set- 


tlement.?), 


but that the State of. 


Florida hud a good title to them in | 
fee simple; that the State, for rea- 


-gons with which the relator was not 


concerned, quitclaimed the land to. - 


the United States and as a part of 


the same transaction regained title | 


thereto pursuant to a. contract be- 


tween the United States and’ the 


State of Florida; held that the de- 


cision of the Secretary in refusing to 


accept and approve the entry was 





Mandamus—Continued. 
right, but whether right or wrong it 


EVon. 


Page 


was a decision of a question involv- © 


ing ‘the public lands of. the United 
States within his exclusive jurisdic- 
tlon 

ae “The writ of mandamus can not. 
be’ conyeren into 3 a wait = error—~— 


Marriage. mal 
See Citizenship, 1; Homestead, 1, 


Meander Lines. : 
See Mi ining Olaim, 
vey, se 
Military Service. | 


ee ae ee ee Se 


9-11 11; 


uae 


“Bee 


See Homestead, 10, 82, 333. Rest 


dence, 3. 
1. During Speratlons in ‘Moxico or: 
along the. border. 


Mineral Land. 
See Homestead, 16; Ratiroad 
Grant, 8-10; ‘Schoot Lands, 8. 


1. Regulations of March 27, 1916, 


. See. Circutar No. 
506, of Sept. 27, 1916__ Syn nee eee ee 


_ concerning ‘mineral lands on Papago . 


-‘Tndian .Reservation - 


2. Instructions of ‘December 5, 


. 1916, ‘concerning | notice of. applica- : . 


tions for. mineral lands on Papago 
Indian:-Reservation_.__-_-_-__ 539, 
3. AS “withdrawal - of land for in- 


540 


clusion: {n. a petroleum reserve, based 


upon an: examination and report of 
its mineral character, establishes 
‘prima facie its character as mineral, 
and. one. thereafter seeking classifi- 
~ cation of the land as nonmineral as- 


sumes the burden of proof to over-_ 


come guch prima facie established 


mineral | character BANE oh Miran See tar A 


(a Mining Claim. 


GENERALLY.. ‘ Ge. bes, Ven 
1, Instructions of November ‘10, 


| 1916, concerning locations on - gho- 


‘shone. or Wind River lands_.22-_~—' 


_ 2, Where ‘exclusions are made 
. from Mining Claims: of ‘supposed con-, 
flicts with a prior ‘patented ‘alain 
and the position of the prior pat- 


‘ ented claim as «ctually marked, de- 


fined - and established 
~ ground, is not identical with its po- _ 


upon the | 


sition as represented upon the plat | 


and. described in the field. notes of — 
survey, ‘and the “supposed conflicts * 


- haye no existence in fact, the areas 
represented by-such theoretical exclu- - 


sions pass under the patents to the 
claims, and are therefore not subject 


to appropriation by subsequent loca.” 
AOU a ee eS - 


3. A’ sentor ‘applicant for pacant . 


under the mining laws does not. by 
‘the cing, of an adverse claim against 


a 


45). 


Mining Claim—Continued... 
a conflicting : junior. application, ‘and 


| the. institution of. suit ‘theFeon, aban:: : 
don. OF : forfeit any. rights; under: ‘his .. 


_ Senior application ; and the pendency. 
of such adverse suit does. not operate. 


 ..:88 a stay. of proceedings inthe :larid: 


| department on the. junior applica: 


tion . pending’. Meterminaton, ot. ‘the = 
| _. 158 
4. An. area: included in a ; pending: 
application : under..the mining laws: :. 
can. not.. properly; ‘be. included: ina: 


subsequent mineral. application: 


ae 


5.. Section. 2326, Revised Statutes, .-_ 
and - the. concluding portion. of the - _ 
relating to. pro- |. 
ceedings | between adverse. claimants ©. . 
ft under the mining laws,: haye refer- . 


preceding. . section,. 


: ence: to. ‘unperfected mining. claims to 


| areas. subject. .to..patent under the. - | 
' Intning laws,.and.not to-tracts:the =. 
legal. title :to. which, has: at the date 
of the patent application passed out. . 
of. the Government, and have.no-ap-.:. 
plication. to a-.case where the ques- . 
tion is- whether. the. area involved: is ::- 


public land. of .the United States and. 


. as such is. susceptible of. conveyance : 
- by a. United States patent... ee 
6. The smallest legal subdivisions ot 
authorized by statute according to: 
-. which ' placer. claims on: surveyed as 
Jands may be located. and . described... : 


are ten-acre_ tracts, normally. in. 
square form; but where location of a 


claim by ten-acre tracts in square 


form would necessitate the inclusion 


of lands: which have: passed out of — 
the public. domain: or which are ém-~ 
braced in adjoining | mining ‘claims, - 
the claim may be located and. de-:. 
_ten-acre. 
tracts, as provided by paragraphs 7 


scribed. by rectangular | 


to 24 of. the ‘regulations of. July 1 


1901, even though not in square. 
174 


— en oman teen as en on en oe oe ae eee om ome 


af; “Where the locator of a mining 


claim conveys all his right, title, and __ 

| interest in a strip ‘thereof toa rail-. ae 
road company, . over which the dine. . 
of road is constructed, the area so. 
conveyed should be excluded from 
212 

-8. Where entry has been made. for. 
a group of. mnining claims, patent | can a 
not | issue thereon for. individual. sed 


application for. patent: for the claim_ 


claims noncontiguous to. each. ether, 
where there has been no discovery. 
upon the intervening ‘aims upon 
which they depend. for: their conti- 


7 : gulty ; ‘but the entry may be permit- 
. ted to stand and patent issued ‘for | 
the particular claim upon which. the 


notice and plat. were. actually posted, 


a provided: a yalid. discovery | and suffi- — 
cient’ improvements. were made there- 


’. Page. 


INDEX. | 


330 


Mi 





Mining Clnim—Continued, 


_» become 
. parian . proprietor: - 


“Minnesota Drainage Laws. “ 


| ‘National Forests. 


BoUNDARIES. - 
9. Reference in a “tated for a 


; "Page 


mining claim to the mineral lot num- ~~ 


ber of the claim is a sufficient: -refer- 
ence to the plat and field notes of 


survey of such claim to render them 


adinissible in .evidence for the pur-... 


pose of showing | that. the Mnes of... 


such claim..bordering on a water. . 


front : are in fact meander ines__.-- 830 


10. The rule as to meander lines ° 


is applicable te mining claims, and 
where in the course of: an. official 


patent survey. of a mining. claim | de 


ticable the shore line of ‘the water, 
such shore line, and: not the mean- 


der line, must be taken as a boun- 


-. abutting upon a navigable body of 8 
water a meander: line has. been Tun, 
which follows as nearly as. prac- 


dary of:the claim’ when patented. 


according to-the plat and. field notes 
of. the survey......--—--.----=.---= 
_ 41. Where one of the poundarise : 
of-a- patented = -Inining claim. is ‘a 


331 


navigable body of water; all accre-. 
tions formed after survey and prior: © 


to entry and patent of the tract 


passed. under the: patent, and: all 
accretions that. may thereafter form 
property.:. of the. ri- |, 


the 


ow ae ae et ae a ran een ee 


See Swamp Lande, 2-6. 


inor. pag 
' See. Reclamation, 4. 


See: Saline: ‘ Lands 
 Boringe,. 1:2: “School. Lands, 3; 95 
States and Territories, 6. = 


831 


and Balt 


i, Lands which at the Saie-ok te 


proclamation 


‘creating .a national -. 
'. forest are covered by. a patent are ~~ 


excepted from the force--and effect: 


of the proclamation; but in event: 


of reconveyance by. the patentee, 


after. recommendation - for. the insti- ~- 


~. tutfon of suit: to cancel. the patent. — 


on the ground of noncompliance with — 
law .prior to its issue, the:lands at «| 


once become ‘part of the national : 


forest 
2. Upon — 


ee a es ee ee ee a ee OD le 


cancellation, on - 


448° 


ground of. fraud, of patent to lands ae 


within. the exterior. 


limits. of a: 


national forest, entry thereof having © 


; -been made prior. to the creation of - 
the :forest,-such lands. become. part’ 


of the forest and are not subject to: 


entry. as unreserved. public dJand_----: 
New Mexice Lands. — | 


-~ 542 | 


See Public. Lands, A; “8mall Hold- . 


ing Claims, 1-3. 


Nitrate Lands. 


See Coal, Oil, and Gas Lands, 1 


666 


Notice. 
See Cone 8; Contestant, 6, T. 


Occupancy. 
See Homestead, 11, 17, ‘BB. 


- 1, The‘ mere occupaney of public’ 


land, ‘without ‘right’ under any 


statute to - acquire 


INDEX. 


- Page. 


title thereto, 


does not exclude it' from’ appropria- , 
‘tion’ by another’: under~ the public — 


land laws-—_~-____----~-—----=--- 


Officers. . 2 
See: ‘Final Proof, 2 


Oil 1 Lands. 


See Coal, oil, and: Gas Lands, 46 — 


Oklahoma Lands. - , oe 
_ See States and Territories, 1 ° 
Papago. Indian: Reservation. 
See. Mineral: ‘Land, 1, a 
‘Patent. . 


See. Coal, Oi, ae Gas. Lands, $02 


Indian Lands; 8; 11; Insanity, 1; 
Mining ‘Olaims,: 185 see 
Way, 3. 


1; Plats: and fiela notes referred | : 
to in patents may be resorted to for att 


the '. purpose 


the Patents he eo 


2. There being no. statutory .pro-. 


vision requiring final certificates and 


of. determining the a 
limits of the areas that passed under — 
830. ¢ 


patents issued upon homestead en- 
tries of lands over which pass rights — 
of way acquired under the act of — 


March 3, 1891, to: contain a‘ notation: 
of exception thereof, and..such no-- - — 
tation not being necessary to the 
protection or. preservation of: such: 


rights of way, the Land: Department 


declines: to: include ‘such notation in 
the final certificates and patents___-_ 

3. Where the patent issued upon 
a railroad indemnity selection er- 
roneously includes a tract: not em- 
braced in that. selection, 
bracedin another indemnity. selec- 
tion. by the same. company, 
‘pending... but subsequently rejected, 


but em-— 


then’ 


460. 


.the patent as to that tract is void- 


able. and not void, and suit to va-- 


cate and annul-the patent as to said - 


tract must be brought within the 


period - fixed: by the a of March" 


2, 1896 2+ - Casi ee oe aes es 
4, Where entry hae been made 


for a: group of mining claims, patent’ 
¢an not issue thereon for individual 


claims noncontiguous to each. other, 


166 


where there has. been no discovery .. 


- upon the intervening claims upon 
which they depend for their. con- 
tiguity; but the entry may be per- 





Patent—Continued.- 


= Page. 


mitted to stand and patent. issued — 


for the particular claim : upon’ which: 


the notice’ and plat. were actually — 
posted, provided. a valid discovery . 


and : sufficient. IMDFOveren Ss :: ee 
a 601 
5..The: legal: relteet: of, ‘cancella- ° 


tion: of a patent to public land by’ fe 
final decree of .a. proper tribunal is’ — 


to -revest: title in. the Government 


and restore the land to the: public 


domain ; but such cancellation’ does 


‘not ipso facto restore the land: to : 


entry, and, until ‘notation of” the 


cancellation upon the records of the’ ~_ 
local. land office, no rights are ac- © 


quired by the filing of -an™ applica~ 
tion to make Gntry asf ; 


598 


6. While cancellation, by final de 
cree, of ‘a patent:.to public: land, ~~ 
. does not operate to restore said land” 
to entry, the: act of May 14, 1880 © 
(21. Stat. 140), requires that upon ” | 
the filing: ofa ‘relinguishment the — 
land involved shall be held as‘open ~ 
to settlement .and entry without’ - 
further action on‘ the part of the © 


Commissioner of the: General’ Land 


: Phosphate Lands. 


597 


See Coal, Oi, and ia Lands, 1, asa 


7 Potash Lands. * 


See Coal, ‘Oil, and: Gas. Lands, 1. 


Power Sites. 


1. Instructions. of oer _ 24, 


1916, 


See Repayment, 7, 


1. Rule 46 of Practice amended — 
“May 16,1916) 222 2 ns 
_ 2: A motion for continuance in a- 


relating to. inspection and 
hydrometric data in: connection with © 
- power.: permiten. icone sen: 


Practice. 


326 


91 


contest proceeding, based on an alle-. | 
gation of inability to procure the at- ae 
tendance of witnesses at the time. - 


and place. set for hearing, should ‘set 


out in substance the matter which it 


is expected the absent witnesses _ - 
would testify to, divulge the names 
of the witnesses, aver that thelr ab-. 


sence “is not. due. ‘to collusion and 


consent of contestant, and state that. 


the application for continuance is. 


not for the purpose of delay-_-_.-_. 


168 | 


8. The filing of a motion for con- 


tinuance by a contestant does . not. - 
act as a stay of progeedizgs; but . 
contestant’ must appear at. the time 7 
and place. set for hearing - and. be fa 
ready to proceed with the case in _ 
event the application — for continu- . 
ance is denied ; and. failure to so ap- - 
pear constitutes a default_.------~ 


| 451. 


Practice—Continued, 


_ing.the right of the register’ of a 


INDEX, 


: Page. 
4..A decision. by :the Commissioner 
‘of. the General Land:.Office- respect-. 


_ local land:.office to make additional. - 


homestead. entry, based upon. the: 
' mere request: of the register for. an 
- opinion. as to. his qualifications to 


make such entry, is not a final de-— 


cision. “ relating -to . the: disposal | of” 


public lands 7 within. the. meaning © 


.. of’ Rule 4 of Practice, ‘and: no. ap- 


Preference Right. 


peal will’ lie: therefrom aaa -a = | 182 


See Contest, 2; Contestant, 1, 2, 6. Ee 


Public Lands. ° 


1. Instructions of ‘January 23, 


_ 19147, concerning alleged. unlawful: 
inclosure. . of public lands in: ‘New: 
Mexico_.—2-+-—~--2--—+--4-=- ees ‘ 


Railroad Grant. 


607 


_. See Indien Lands, 46; ‘1; Re- 
“payment, 3, 6; ‘Settlement, A; ; Small 


Holding aes 1-3, 
7 GENERALLY: | 


1. The: Deparément ¥ will not at this. 7 
late date: question the right of ‘the . 
Northern ‘Pacific Railway . Company ° 


to select lands under the act of. 


March 2, 1899; as successor to the. 
Northern. ‘Pacific Railroad Company, | 
- on. the ‘ground that at the date ‘of * 
that act the Northern Pacific Rail- ~ 


road Company, named as grantee 
therein, had been foreclosed and was 


no longer: 4: ‘going concern, and that. 


the act was therefore ineffective for 


want of an existing ‘grantées_2i_2- * 
2. The® return of, the ‘ surveyor — 


general as.to the character. of land ~ 
constitutes but a small element of 
consideration when the question as 
‘to the character: ‘ot the land is at 


25 
-§. When the character of land se- 


lected by a railroad company is put — 


in issue, the burden is .on the com: 


pany to show by clear-and ‘convine- — 
ing evidence that the land is of a” 


character subject to. the. eee 
Coat LAND. - | 


(25 


4. Administrative order. ‘of May 
23; 1916, authorizing | selection by 


and patenting to the Northern Pa-.— 
~ cific | Railway. ‘Company - of | lands | 
‘152 


withdrawn for: coal classification —___ 
‘BS Executive - ‘order ‘of May 20, 


1916, modifying. certain coal-land 
withdrawals | so as to permit the 
Northern ‘Pacific Railway ‘Company’ 


to select and take patents” ‘for lands : 


embraced therein Sorgen eaceriees eae eee 
6: The act of July ° 2); 1864, ‘and 


the joint resolution of May 81, 1870, ° 


making.a grant to the Northern Pa- 


151 


Railroad Grant—Continued. - 


cific Railroad. ‘Company, are in no 


Page, 


wise amended or modified by. the act 


of March 8, 1909, providing for the 


‘issuance of restricted patent to agri- 


cultural entrymen of lands | subse- 


quently. classified, claimed, or. maa tee 
155. 


ed as valuable for coal__.t-_-.-._- 


7. Coal. lands. are. subject. ‘to. in- 


MINERAL LAND.’ 
8. To except lands from a railroad — 


_ demnity, selection by the Northern - 
Pacific Railway Company under. the - 
act of July 2, 1864, and the joint. . 
resolution of May 31, 1870,.in lieu. 
-of nonmineral lands lost to the com: 


- pany’s 1 | a eee et 152 | 


grant as mineral in character it is” 


“not necessary that a discovery © “of: 
mineral be shown ‘such as would 


serve as a basis for mineral patent ; o : 
but ‘it. is sufficient if the land be’ | 
shown to have a prima facie mineral a 


et ae ee ay eee ee ee ® 


‘ gharacter and a: prospective - value’ “s 
_ for mineral greater than. any. “other. of 
known yalue 


25 


9... Lands containing — deposits of. : 
diatomaceous earth, in such quan-.- 
tity and of such quality as to render, .. 


them | valuable. therefor, are. mineral 
. lands and excepted from “the ‘grant 


to the Central Pacific Railway Com- 


~ 10. Land upon which- ‘there is no. 
present indication of mineral, nor 
any geological evidence ° that would | 
warrant a mineral finding, should — 
“néot be held Mineral in’ ‘character 


223 


within thé meaning of the’excepting © 
clause in the grant to the Southern 7 


the premise that future prospecting 
might disclose evidences: of mineral. 


INDIAN Lanps. 


' Pacific Railroad Company merely on — 


iar 


11. Upon the peas! by a. oan 


| way . company | of © lands within. an 
Indian reservation, ‘under the acts... 
of March 3, 1909, and. May 6, 1910, 


for reservoirs, material, ballast, or 
the. planting © of ‘trees,. a patent. : 


| should be issued to the company for.. | 


such lands, with a provision that the 


grant is made solely for the pur- - 


pose of the use of the land as speci: _ 
fied in. the company’s application to... 


purchase, 


and that in event of. 


abandonment of such use the land 


shall revert to. the ‘United States, 

or its grantee_.____..-___ : 
12, Entries under the public. land. 

. laws embracing lands applied for. 


177 


and patented to a railway company... 
under said acts, and the patent is- 
sued thereon, should be noted as sub-  . 
ject ‘to the rights of the railway . 


company under its application and A 


668 INDEX. {vor 
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patent, and similar notation ‘should 
be- made in the case of trust or fee 
patents upon Indian allotments em- — 


. Banized for ‘DYOUt oo ee 





7. Where a water-right applica- 


tion for land held in private own- 


ership has been canceled for default . 


96 


bracing any such lands._-_..__-.-- UT in’ payment of building, operation, - 
13. Lands in the Pyramid Lake and maintenance charges, such ap- © 
Indian. rveseryation are excepted’ plicatiqn may be reinstated upon 
‘from the -grant to the Central full payment of all accrued chatEes 23 
Pacific Railway. Company made by Records. Ne oe . 
the. acts of July 1, 1862, ae July — 1. Internal-r -revenue stamps on cer- 

2, 1864 --------.--------—--~--- 502 tified copies no. _ longer -Tequired 
INDEMNITY. | (Circular No, 503) _- ated aia a ~~ 485 
14, A railroad indemnity selection 2, Cost of certified copies (Circu- — 
filed. ‘during the preference. right lar No. 504)_~_._w ee 485 
period of. sixty days from the date - 

of the filing of the township plat’: Relinquishment. ise 
accorded the State by the act: of. See Contestant, 6; Patent, 6. | 
August 18, 1894, within which to 1. Proof of a contract by an en- 
make selection, should not be re- tryman to:relinquish a portion of his 
jected but received and held sus- entry In favor of a prior settlement | 
pended until final adjudication of © claim, not in writing but resting 
the rights of the State under any only in parol, should not be ac- 
selection filed by it during the pref-- cepted after the entryman is dead 
erence: right ae a aay 87 and can make ho Seg 466 
Railroad. Lands. an ‘Repayment. = | a 
‘See. Indian Lands, 4-6, 11; Rait- 1. Instructions of October 25, 
road Grant; i a al 3, 6 Bet 1916 (Circular: No. Bis jesua sae eo ee 520 
tlement, 1. 2. Claims for moneys deposited by 
individuals to cover the cost of sur- — 
Reclamation. = - veys in accordance with the provis-_ 
See Indian Lands, 8; sur vey, 6B. ions of sections 2401. and. 2402,.Re- 
GuNDRALLY. as ae ‘vised Statutes, are not. subject to 
‘1. Regulations ‘approved May 18, assignment, and the. depositors only. 
1: 1 baat ae eng seen Re ata 385. are entitled to. any | repayment of - 
2. Paragraph 103 of General Rec- 4 moneys so deposited... eee ee 29 - 
 lamation Circular approved May 18, 3. Where.a -purchaser of lands in. 
1916, amended___..--__-.--..---- 491 an even-numbered section within the 
8. Instructions of July 26, 1916, primary limits-of a railroad grant 
under act of July 26, 1916, author- . paid double-minimum price therefor, 
izing extension of payments ROE as required .by departmental deci- 
the reclamation act__...-_--.---.- (317 sions and instructions, he-is not en- 
| 4, Minors are not qualified to. . titled to repayment of the -excess- 
take. by assignment under. the act of paid. by. him over and above the 
June 23, 1910, farm. units. upon minimum. price__...--______.__-_. 
which reclamation charges have not - 4, In the absence of any fraud or 
heen. paid: in. Tullo 3. cree 22 attempted fraud, an applicant under 
5. The proviso to section 5 of the | the. timber and stone act, upon. rejec- 
act of June 25, 1910, as amended. ' tion. of his application, is entitled 
by the act of February 18, 1911, and *. under section 2.of:the act of March | 
section 10 of the act. of ‘August | A 26,. 1908, -to repayment of the ten-. — 
1914, that “where entries made dollar filing fee deposited by him in 
prior to June 25, 1910, have been connection with his application____ 182 
or may be relinquished, in whole or 5. Where, by reason of a clerical 
‘in part, the lands so relinquished — error in the application, a homestead 
shall be subject to settlement and — entry was allowed for land not in- . 
entry under the reclamation law,” — tended tobe taken, and an applica-_ 
applies only to entries of record tion to amend the entry to embrace 
next previous to the passage of the the.land desired was. rejected be- 
act, and can not be invoked upon cause of the fact that it was then . 
the basis of a relinquished entry embraced in another entry, the en- _ 
preceding the entry of record at the | tryman, upon relinquishment of the . 
date of the passage of the act---.. 504 erroneous entry, is entitled to repay-__ 
Water RicHT, - ment of the fees and commissions _ 
6. Instructions. of. September 26, as paid by him in connection. with. sald 
1916, concerning water-right _ ‘ap- : Ps a ea 323 
plications by.. corporations _ not FOES. ox 6. Where at the time. of come. . 
541 mutation of a homestead entry ot 


Repayment doitinnai:s 
lands within the primary: limits of 


INDEX. 


Page. 


the grant to the Atlantic and Pacific - 
Railroad. Company made by act of » 
July 27,. 1866, the land was properly 
rated at $2.50. per acre, under. sec- .. 


tion 2357,.. Revised. Statutes, 


and: 


payment was made at that price, the 


entryman is not entitled to repay- 


ment, as.excess, of. any portion of. 


the amount ‘paid, because of the fact 
that the price of. such lands was sub- 


1886, reduced to $1.25, that act hav- 


ing no retroactive effect.-0-2 ou. 


-. sequently, by..the act of July 16, . 


452 


7. The provision of Rule 46 of the. 
Rules of Practice that an entryman . 
may. submit final proof during | the | 
pendency and after trial of a con- 
test against the entry and complete — 


the same “ with the exception of pay- 


mment of the purchase money,or com: — 
missions,” is applicable to entries of | 
surplus or. unallotted Rosebud In-.. 
dian. lands under the act of. March — 


2, 1907; 


and where the local officers 


erroneously required an entryman of _ 
such lands who submitted. commu-_ 


tatlon ‘proof under- section 3 of the. 
act of March 2, ‘1907, to make pay- 


ment of the balance of the purchase 
price, contrary to the Provisions of 


Rule 46, the entryman is entitled, 


upon cancellation of the entry as re- 


sult of the contest, to repayment of 
such balance, 


March 26,.1908 Pree ean 


Reservation. — 


1. Abandoned | military " reserva- 
tions in Nevada... 225.0 itiaseeee 
Reservoir Site. — | : 
See Right. of Way, 2. 
Residence. | 2 
See Settlement, 4, B. 


as excess payment, 
under the provisions of the act of — 
530 | 


492 


1. Cireular (No. 492) of July 27, . 
1916, under act of July. 3, 1916,. - 


concerning leave of absence to home- 
stead. settlers on unsurveyed lands- 


cable to school teachers respecting — 
the residence required upon a home. | 
stead entry, the statute operating on _ 
all settlers alike, regardless of their. — 


/ oceupations__-_...---._---_-._---- 


190 


8. Credit for military service may — 


be allowed, under section 2305, ee. 


S., on entries under section 6 of the 


enlarged-homestead acts of February _. | 


19, 1909, and » June 17, 1910, upon 


¢ compliance with the . provision of ~ 
said section ‘requiring residence, eul- | 


tivation, and improvement for the 
period of at least: one year... 
Revised Statutes, 

‘See Table of, page XXVI. 


324 


Right of Way. 


valuable. on | 
springs or saline deposits are subject — 
to. location and. disposal under. the . 


, 320 | 
2. There is no special rule appli-, j- 


| ies 


Page. 


See Homestead, 21; Indian Lands, : 


11, 14; Patent, 2+ “Survey, ra 


1, Paragraph 63 of: ‘circular ot 
June 6, 1908, relating to rights of . 


way through unsurveyed : land, 


amended: May 24, 19IG 22 ee - 


91 


2. It is the policy of the land de © 


partment to secure the utilization of 
‘reservoir sites to the largest extent © 


possible, and where that purpose 


can be best attained‘by joint or dou-  — 


ble use of reservoir sites such use 


-will be permitted_—.-.--_--------. 
. 8. There being no statutory. pro-. 
vision requiring final certificates © 


and patents issued upon homestead “A 
entries of lands over which pass 


rights of way acquired under the act _— 
of March 3, 1891, to contain a no- - 
tation of exception thereof, and such — 


“notation not being. necessary to the 


protection or preservation of such” 
rights of way, the land department ~ 


declines to include such notation in 
the final certificates and patents__—- 


‘Riparian Rights. 


See Mining Claim, a1. 


'460 


: “Saline Lands and Salt Saris, 


1. Lands in national forests chiefly | 


account of 


mining laws only_ Bie Ee Reale tar Eon caret en Ore 


saline | 


620 


2; The fact that the State: ‘of Utah — 


may, 
under section 8 of the enabling act 


in satisfaction of its grant 


- of July 16, 1894 (28 Stat., 107-109), _ 
-Tesort. to saline as well as agrricul- 


tural lands within the State, confers - 


See Contestant, 3. 


GuNDRALLY. 


1. Possession and. inphoveniene of 
a tract of unsurveyed land under 


: no right to select saline lands, SO 
long as they remain in a national 
. forest=-——~~--~-- nae 


“School Lands. 


620 


the act: of -March. 28, 1908,’ prior | 


to and at the time of survey, by one: 

who at the. date of identification of .. 
the land = by’ survey was disquali- 
fied to make desert entry thereof, | 
do not except the tract. from the’ ° 
- School. grant. to ‘the. State. 
' -2, The State of Washington ac--- 
quires. no vested right or. title un-— 
der the grant of sections 16 and 36. . 


471 


made to said State, for school, pur: 


poses, by the enabling — act of Feb- 


ruary 22, 1889 (25 Stat., 676), un-_ 
til said sections | have. been identi-_ 
fied by survey. eae, a a Ee TD Pe 4 


670 | INDEX. | 


[von 


School Lands—Continued,. Page. Serip—Continued. — pian _ Page. 


3. Where. school: sections, prior, to | 


public survey, are included within: a 


national forest, they may. be admin-. 
istered in all respects as .are other . . 


lands within the reservation, ’ 


cept the , surrender of Sioux halt- 


breed scrip and issue new scrip of | 
lesser denomination in lieu thereof; 





and:such subdivision aad reissue will: 


be allowed; if at all, only in: cases. : 
where it appears from :the. records: * 


of the General Land: Office that ‘the’ - 


4. To preserve his rights as 


‘scrip: is. free. ron” all” _ Soaticting aes 
49 | 


are subject to entry under the. pro- eo ClGIMS i en ee eee eee 
visions of. the act of June 11, 1906 hh Valentine scrip may. a located." 
(34. Stat., 233) ~aa anna none ne 588 upon unsurveyed Jands, -and the: lo-* 
INDEMNITY, Js . | cator 'has three months from the: 

4, A mere. settlement upon public 7 filing of the township plat of ‘sur= 
land is not such an appropriation vey within which.to adjust ‘the loca- | 

as will prevent. school indemnity se. tion to legal subdivisions_-._-_---. 469 
lection thereof; and where the set- 3. A location of: Valentine scrip | . 
tler subsequently abandons his claim, : ‘may embrace noncontiguous tracts__ 469 
Hon attaoteas oO) indemnity S18" gq | Seeretary of the Interior, 

5. While the Commissioner of. the See Coa Oil, and Gas Lands, 45. 
General. Land Office-may, in hig dis- | Mandamus, 1-3, , ef 
eretion, avail himself of the aid of. Selection. a i ai 

a contestant to determine the va- - | See Railroad. Grant: 5, 1 145 
lidity, or invalidity of a school in- School Lands, 4— 6, 8, 95 ; Btates” and 7 
demnity selection, his. refusal to ac-. Territories, 2. 
cept such aid is not the denial. of | 
a legal ‘right, and his exercise of — Settlement. ye ene ee see 

discretion in such matter. will not be. See Homestead, 2-5, 18, 14; 

-¢ontrolled by the Department unless School Lands, 4 5. States and Terri- . 
abuse thereof is clearly apparent_.. 458 tories, 3,4; Timber and Stone Act, 3. 

6, A tract of land embraced in a 1. “Where settlement. was. made. _ 
public water: reserve under the act upon. unsurveyed land, and it devel-. 
of June 25, 1910, is not subject to. oped on survey. that part of the land,. 

school indemnity selection by the including: the subdivision upon which a 
State SD ee oe beh, bene ee BBL the. building in which. the settler re- as 

7. A tract of land situated ina” sided was located, was. embraced in 

- large area of public grazing lands, a prior selection by the. Northern. 

and which is chiefly valuable as a ‘Pacific. Railway Company under the | 

-watering place for stock, by reason - act of March 2, 1899,-such fact does _ 
of a spring located thereon, should _-not defeat the settler’s rights to the — 
be retained in public ownership, sub- | remaining tracts covered by. his set 
ject to the possible granting of a- : tlement claim——_—------~-~--~---- 92 
right of way for the construction oo 2. A. settlement right. extends “to. 
of. a reservoir for stock watering, every ‘part of all legal subdivisions, 

"purposes under the act of Janu- [| embraced in the claim, and it the 
Ory18, 1807 2c ee 551} ~~ settler is compelled to yield a por- 

8. Title does: not vest in the State . tion of his claim to a prior right, his * 
under a school indemnity © selection - claim, even though his’ settlement 
until. the selection has been duly. _ was’ made prior ‘to. survey ‘of the 
approved; and a discovery of . min- land, May be recognized and per- 
eral prior to such approval will de- fected as to the remainder, notwith-- 
ie the selection-_-_.._-_--__.-.- 590 standing the elimination of the land © 

. Where a State, in an indemnity covered by the prior claim renders 
eee land selection, tenders lands his claim. noncontiguous—--_--2--— Od 

- in a national forest-which consti — 3. The statute giving a right of © 
tute a.valid base, and said lands are. entry as. against a ‘settler who does - 
subsequently . eliminated from the not assert his claim within three 

' forest, the substitution of new base . ‘months after’ the filing of the town- 
will be: permitted: Robinson. v.- ship plat of survey applies only to 
Lundrigan (227 U: S., 173) dis- subsequent settlers, and does not _ 
tingulshed_.-.-----—-------=---- 644 | -give a mere.applicant, without set- 

‘Scrip. tee eg Ps ns tlement, any right as against an ac- _ 

1. There is no. provision of law tual settler, notwithstanding the | 

- specifically ~ authorizing, or. requiring settler may have failed to assert his | 

the Secretary of the Interior to ac- claim within the statutory period. 211 


against an adverse claimant a settler | 


must maintain residence upon the 


45); 


‘Settlement—Continued. 
Jand': pending determination: of ‘the 
e conflicting’ claims....—.---: Rae renee 

fivotvings 


5. In. a - controversy. 
simultaneous settlement claims. the 
land in conflict: should: not be. award- 


INDEX, 


Page. : 


_ ed-to one of the parties merely be- © 


cause: he thas shown a: higher degree - 


of diligence in subsequent residénce, 


cultivation, cand | improvement, where. 
- poth parties in good faith ‘made and - 


“have maintained their settlement | 


claims Pele ia eet A ee oe ale etioipere 


586. 


6, One who in. "good. faith makes . 


actual . settlement on a. forty-acre — 
- legal subdivision has .an equitable _ 
_ right thereto superior to that of one — 
_ who claims the same tract by virtue 
- of simultaneous settlement’ on an ad- 
joining: forty-acre legal subdivision 
- in the sane | technical quarter sec- 
tion Seed tere, shee staat a eee a 


586 


q, The Land: Department will. not 


undertake to determine the ‘rights 
‘acquired by’ settlement upon unsur- 


veyed Jands until such lands: become _ 
subject to- disposition and applica- © 


tion is filed to make ia thereof_- 


‘Settlers. . 


561 


See. oe Holding Claims, 1 2: y 


and Stone Act, 3.. 


_ States and Deron: 3,4 ; Timber... 


Shoshone or Wind River Lands. z 


See Mining Claim, 1s & 


Sioux Hlalf-breed Serip. | 


~ 


See Scrip, .1.. 


Small Holding Claims. 


1. Instructions’ of January 24, 


1917 (Circular. No. 522), under the 


‘act of April 28, 1904, for the. relief 


of. small holding settlers ‘within the 
mits of the “Atlantic and Pacific 


Railroad Company's: grant in New 

, “617 
2, No. proof. of ‘settlement. claims © 
will be. hereafter accepted, with a 


view to, procuring relinquishment’ 


thereof by the Atlantic and Pacific 


Railroad Company under the act of ~ 


April 28, 1904, until by. examination 
in the field’ such claims’ shall: bes 


_ found to be valid_2---2-2- et 


80. 


3. in making selections under the :: 
act of April 28, 1904, in leu of 


lands hereafter relinquished for the - 


benefit of settlement claims, ‘the -At; i, | 


lantie: and: Pacific Railroad Cot 


pany will be required to select an c. 


area in compact form’: approximating ae 
that 7 a an amg Ip ee 


Soldiers’ Additional. 


See Homestead, 15-17. | 


- Soldiers’ Declaratory Statement. 


See Homestead, 13,14. 


|. of July 2, 1862 (12 Stat., 
granting lands to the States,. for the 
purposes of education, * 


80 





- and Territories, 


‘States and Territories. | 
See Contest, a Saline. Lands and: . 
- Salt Springs,. 4 2s _ School Lands; 


1, 2, 8, 9 


671 
State Selections, - : ‘Page, 
See Sealine Lands and Salt. . 
Springs, 23. sabocresan Land; 


States. 


* 4, As. to new “States, not. entitled a 


to representation in Congress: ‘by the 


apportionment under the. census. of 


1860, ‘the. amendment. (act, of July | 
23; 1866, 14 Stat., 208),.to the act . 


admission to .the Union, was. in- 


503), ~ 


upon their 


terided by Congress as a pledge, and _ 
is ineffectual as a grant without. 


further. legislation_—___ ee a ee 


B43 

2. Under - the act of. Adanct 18, “A 
ee 1894. (28 Stat., 372, 394), a right 

- to select: the land involved is. given 

the State for a limited period, but 
. Buch right does not exclude all other. 

- forms of. appropriation, and :appli- 


cations. tendéred by. others should . 


- not. be: rejected, but received and 


held: suspended to await. the event of. 


the. State’s action... ere cere . 


5T4 


‘8. The provision . in section 3 of | 


- the act of May 14, :1880.:(21 Stat, _ 
140), limiting the time within which . 
‘a settler must assert his claim to 


three. months. from the date of. set-" | 


- tlement when on surveyed. land, or. . 
three months from the date of filing. 
of ‘the township plat when on un- 

surveyed land, was intended solely | 
- for the. protection of. the rights of -” 
_ settlers: as among. themselves; and is... 
without. application. to conflicting . 

claims of a settler and a State or . 
.°. pailroad..company under its grant-~_- 


582 


4, In the administration ‘of the - 
publicland system it is-a funda--: 


_ mental principle that the settler : 


shall be preferred. over claimants © 
who seek to assert scrip’ or other’ 
rights to the public domain, and: in 


settlement - 


| pursuance of this’ principle the De- 
partment will: give equitable con- 
sideration to. asserted: 


claims, in the presence of a. scrip -. | 


- application. for the land by one with- 
out claim to equitable. consideration... 


583 | 


5. Under the provisions of -the act - 


of February 25, 1867 (14 Stat, 
409), granting lands in aid of the 
construction of The Dalles: ‘Military 


Wagon Road, the road as actually — 
constructed defines ane iimits of the - 


6138 
6 The application of a State ‘for_ . 
the survey of lands under the act - 


ie ee 
r by ai 
wg wn 


672 
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of August 18, 1894 (28 Stat., 394), 


- will not prevent the inclusion of the 
lands within a national: aie 


Statutes. 


See Acts of ‘Congress and Revised _ 
‘Statutes Cited Gnd Construed, “pages: 


XXII-XXVI. 


Stock- -raising Homesteads,, 


See Homesteads, 18. 


| Surface Rights. . 


See Gaal, ‘On, and Gas hatte = 
Survey. 7 


See Mining Claim, 6, 9-11; ‘Repay- - 
— ment, 2; School Lands, 33 es 


ment, 1, T. 


1. Regulations of “January 13, : 


1917 (Circular No. 520), governing 
applications for resurveys under the 
act of March 3, 1909, as amended_— 

2, Instructions of January 29, 


603 


1917, relative to the filing of town- a 


ship plats_—.__.. as ec a aioe ale ererate cata 


3. AC meander line is a line run in. 


648 


the gurvey of particular portions of _ 


the public domain bordering on a 
stream > or other body of water, not 


- asa boundary of the tract surveyed, -: 
but for the purpose of defining the > 


sinuosities of the bank or shore of 


the water and as a. means of ascer- . 


taining the quantity of land within 
the. surveyed area subject to sale_-. 


330 


_4, While, ordinarily, public lands: — 
are surveyed and disposed of by rec- 
tangular subdivisions without segre- — 


gation of railroad rights of way or 
deduction for the area covered there- 


by, such practice. is not applicable to- 


a farm units.in the Huntley irrigation. 


project, where the Indians were paid | 
for such of their lands as were cov-. — 
ered by the right of way of the. — 


Northern Pacific Railway Company— 
5. Where farm units. have been 


646 


regularly fixed and surveyed and en- 
tries under the homestead and recla-_ 
TInation. ‘laws made therefor, surveys — 
or farm units will not be so amended 
as.to enlarge or diminish the acre- — 


age without the consent of. the . or 
bia - the drainage tax under. the act of 


entrymen_-..__.-- se wneew een mene 


Swamp Lands. 
GENERALLY. | 


1;' The reference in paragraph ! &: of. 


the instructions in the case ‘of State - 


of Louisiana, 32 L. D.,.270, 277, to 


selection lists which had theretofore . 
been .presented, “‘ which purported to — 


include, and should have included, 


the whole of. the swamp lands” in.a. 


given township,. contemplates cases 
-wherein the provisions of paragraph 
6 of the circular of September. 19, 


1891, 13 i 1D: 301, requiring a cer- | 


Swamp Lands—Continued. 
tificate that selection lists cover the 
full and final claim: of the State to: 


lands under the swamp land acts in 


the townships specified and. that. the 


Page. 


State waives all claim. under said . 
acts to. lands in said townships not: 


_ selected; have been. complied with, 


and:-is not ‘applicable where the | 
State-has not been: required: to file. 


the certificate mentioned _.-_ ues. 


MINNESOTA DRAINAGE Laws. 


2, Circular. of. April. 15, 1916, re- 
vising instructions of April 24, “1918, 


103 


under the Minnesota ‘drainage act - 


of May. 20, -1908__-- ho ates etal _ 


3.. Circular . of January 26, 1917, é 
under act .of September 5,. 1916___- 


623 


4, Where. the highest bidder for 
unentered. lands sold. for drainage - 


. charges. under section 2 of the act. 
of+May 20, 1908,- fails. to consum- 


mate his purchase. by . entry. within — 


the time-.prescribed by the act, .a 
subsequent. purchaser of. the land 


under section 6 will be required to 
“pay the unpaid fees, . commissions, . 
_ and purchase price to which the 
_ United States may then be entitled, 


the entire sum at which the land 


was sold at the sale, including any 


excess over and above the drainage 


charges, and, where bid in by the - -- 


State, interest on the-. amount bid 


by the State at the rate of seven 
per cent per annum—...~- Co eee os 


5. Where there has’ been more 


‘12 


than one sale of lands. by: the State 


of Minnesota for delinguent drain- 
age taxes under the act of May 20, 


1908, and. the respective. purebasers: 


failed to’ ‘consummate . their pur- 


chases by entry, a subsequent pur- | 
chaser from the State under that | 


act will be ‘required to pay the OX. 


cess. bid made. by. the. last: preceding a 
purchaser, together with the other, 
payments required to be made under _ 
the act, but will not.be required to. 


preceding , purchasers aan--~----- 


pay the excess bids of any earlier _ 
516 


6. A homesteader who- fails to pay . : 


May | 20,. 1908, and.whose land 1s 


bought. in by the State for the de-. 


linquent tax, does not by. purchase 


of the tax certificate from the State 
péedme entitled to purchase the land. 


for cash, and thus evade. his .obli- 
gation to reside upon the land under 


his. homestead. entry; but his. pur- 


chase of the tax certificate constl-_ 


tutes merely a redemption of the tax” 


sale, and he will be required to con- 


tinue compliance with the . require-. 


ments of the liomestead law--~--—- 


45] 


Tax Sale. 
See Swamp Lands, 2-6. 
 Pimber and Stone Act. 


INDEX, _ 


1. The submission by a_ special | 


agent of a tentative appraisal of 
lands within nine months from the 
tender of a sworn statement there- 
for by an applicant under the .tim- 
ber and stone act, which appraisal 
was not. approved and filed in the 


_ local office within that period, does 


not constitute an official appraisal, 
and the applicant is entitled, under 


section 19 of the timber and stone | 


. Tegulations, to make entry of the 


lands within thirty days after the 


expiration of the nine months’ 


_ period, at the. price, not less than | 


$2.50 per acre, specified by him in 


his application as the reasonable 


‘value thereof , 
2, Where an applicant. to pur- 
chase under the timber and stone 


ey es ee ee ee ee 


act protests the appraisement of the » 
land and applies for reappraisement, 


he is not entitled, under paragraph 


81 


19 of the timber and Stone regula- — 


tions, upon failure of Yreappraise- 
ment within nine months from ap- 
plication therefor, to purchase at 
the price named in his sworn state- 
ment, but must await the reap- 
praisement and. pay the price fixed 
thereby .24020252occeee eno ocie 

3. No rights are acquired by the 


filing of a timber and stone declara-. 


tory statement for land at that time 
inhabited by a bone fide settler, not- 


withstanding the settler may there- 


after abandon the BC: \. Seana ais 


Timber Cutting. 
1. Instructions of December 14, 
1916, concerning sales of timber: on 
‘unreserved lands in Alaska__--____ 


2. The act of March 4, 1913, au-- 


thorizing the Secretary of the In- 


terior to sell any timber on public 


48137°—vou 45—16——43_- 


184 


576 


Page. | 


673. 

Timber Cutting—Continued. Page. 
lands which has been killed or 
permanently damaged by forest fires, 

. Inakes no provision for payment of 
the proceeds of such sales to per- 
sons who subsequently make entries 
of lands from which timber has | 
beer: 60: S0lda 22 on eee 


Timber Sales. 
See Timber Cutting. 


Township Plat. 


See. Survey, 2. 
Trespass. — 

See Coat, Oil, and Gas Lands, 3, 
Turtle Mountain Allotments, 

See Indian Lands, 9. 
Unlawful Inclosure. 

See Public Lands, 1, 


‘Valentine Scrip. 


See Scrip, 2, 3. 


| Wagon Road Geant. 


- See States and Territories, 5. 


‘Water Reserve. 


‘See School Lands, 6, 4 


Water Right. 
~ See Desert Land, 10, 11; Reclame- . 
tion, 6, 7. 


‘Widow, Heirs, Devisee. 


See Contest, 3~—5 ; Homestead, 7, 8, 
28. 


“With drawal. 


‘See Coal, Oil, and Gas Lands, aR 
School Lands, T | 


‘Witnesses. 


- 


See Practice, 2. 


Words and Phrases. | 

1. “Double the area” of cultiva- — 
‘tion, in act of June 6,. 1912, refer-. 
ring. to entries under section 6 of 
the enlarged homestead act, con- 

strued 


ser ee erm ey eh in ae ce ah es en om am ml a mn etm Sw 


